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plaintiflb,  the  point  at  issue  not  having  reference  to 
the  eorrectness  or  otherwise  of  the  Banher^s  books, 
but  whether  a  certain  item  had  been  properly  includ- 
ed in  the  accounts^  which  had  already  been  deter- 
mined in  a  regular  suit.       •  •  . «  •«      290 

Buddeeoolzumab,  (Defendant,)  Appellant,  versus  Baneeper- 
shad,  (Plwitiff,)  Respondent.  Lower  Courf  s  decrees 
reversed,  no  agreement  entered  into  bv  the  mortgagee 
on  a  date  prior  to  the  decree  of  foreclosure,  can 
confer  on  the  nuMtgager  any  legal  or  equitable  claim 
to  benefit  therefrom.  ..  ..  ••       294 

Buchoo  Lall  Pand£,  (Defendant,)  Appellant,  versm  Gopal 
Dass,  (Plaintiff,)  Respondent.  Remanded,  lower  Court 
having  omitted  to  decide  whether,  when  the  money 
was  lent  to  the  defendant  on  a  rooqah,  he  was  or  was 
not  the  mooAA/66ar  of  the  plaintiff.         ..  ..       296 

Jeorakhnn  and  Gungabisben,  (Defendants,)  Appellants, 
versus  Incharam,  (Plmntiff,)  Respondent.  Claim,  on 
arbitration  bond,  judgment  of  lower  Courts  modified 
in  r^ard  to  award  of  interest.  ••  . •       296 

Lall  Chund,  (Plaintiff,)  Appellant,  versus  KuBoo  and  others, 
(Defendants,)  Respmdents.  Special  appeal  dismissed, 
as  the  only  point  nodoed  in  the  certificate  was  ui|^ 
by  defendants  in  their  answer  and  in  appeal.  • «       3(X) 

Mookut  Singh,    (Defendant,)  Appellant,    verats   Uijoon 
Sii^b,  (Plfiintiff,)  Respondent*    Cbiim^  fbrpotseatton  . 
6 
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as  proprietor,  and  for  the  malgoozareeat  a  third  fihare* 
Lower  Coart'sdecisioos,  directiog;  restoration  of  phdn- 
tiff  to  subordinate  management,  who  at  time  of  assess- 
ment reftased  to  enter  into  engagements,  rerersed,  and 
appeal  decreed.   ..  ..  ».  ••      301 

Ramput  Singh,  (Defendant,)  Appellant,  versus  Ilahee 
Buksb  and  others,  (Plaintiffs,)  Respondents.  Claim, 
for  recovery  of  biswahdaree  right.  Dedsicms  of  lower 
Courts  upheld.     ..  ••  ..  ,.       303 

Bubadur  Ali  Khan  and  another,  (Plaintifib,)  Appellants, 
versus  Oungadeen  and  another,  (Defendants,)  Re- 
spondents. Claim,  founded  on  a  juwahee  hoandee,  or 
order  of  pajrment.    Decision  of  lower  Court  upheld.      305 

MussumatLuchmee,  (Plaintiff,)  AppeUant,  versm  Mussu- 

mat  Mooneya  and  another,  (Defendants,)  Respondents.     308 

Blussumat  Luchmee,  (Plaintiff,)  Appellant,  versus 
Mussumat  Mooneya  and  another,  (Defendants,)  Re- 
spondents. Claim,  for  rdmbursement  of  expenses  in 
tireparing  Mussumat  Mooneya  for  a  certain  profes^on, 
ower  Court's  decision  mod^ed.  ••  ••      ib. 

Qaae  Imamooddeen  and  others,  (Plwitiffs,)  Appellants, 
versus  Bubur  Khan  and  others,  (Defendants,)  Re- 
spondents. Claim,  for  possession  of  an  estate,  remand- 
ed for  retrial  on  the  merits,  suit  not  being  barred  by 
the  limitation  law.  . .  •  •  . «       310 

Ruttun  Singh  and  others,  (Plmntiffs,)  Appellants,  versus 
Eesree  Singh,  (Defendant,)  Respondent.  Remanded, 
owing  to  Judge's  omission  to  conform  to  Act  XXII. 
of  1843.  ..  ..  ..  ,.       312 

Abdool  Ruhman  Khan,  (Plaintiff,)  Appellant,  versus 
Waris  Ali  Khan  and  others,  (Defendants,)  Respon- 
dents, Clum,  for  possession  of  property,  remanded, 
decree  of  lower  Court  being  incomplete.  ••       313 

Roodr  Singh,  (Defendant,)  Appellant,  versus  Pirthee 
Singh,  (Plaintiff,)  Respondent.  Ckdm,  for  redemp- 
tion of  mortgage,  remanded,  the  Principal  Sudder 
Ameen  having  omitted  to  record  any  opinion  as  to 
plaintiff's  right  to  bring  suit  as  heir  to  the  original 
mortgager  or  as  guardian.    • .  • .  .  •      316 

Bhagoo  Khan,  (Plaintiff,)  Appellant,  versus  Bhowannee  and 
others,  (Defendants,)  Respondents.  Claim,  for  pos- 
session of  land>  &c.,  remanded  to  file  of  Principal 
Sudder  Ameen  who  has  misunderstood  the  MoonsiflPs 
decision.'  ..,  ••  ••  ••       318 

Bholanath  Rai  and  others,  (Defendants,)  Appellants, 
versus  Surubjeet^Ud  and  others,  (Plaintiffs,)  Bespon-  . 
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dents.  Claim,  for  possession  of  a  moiety  of  an  estate. 
Special  appeal  dismissed^  suit  barred  by  law  of  limi- 
tation. ••  ..  ••  ..       320 

Doorgapershad  and  others,  (Defendants,)  Appellants, 
versus  Than  Singh  and  others,  (Plaintiffs,)  Respond- 
ents. Eemanded,  the  plea  of  bar  by  lapse  of  time 
not  having  been  adjudicated  on.  . .  •  •       323 

Kanick  Singh,  (Defendant,)  Appellant,  versus  Mendhee 
Singh,  (Plaintiff,)  Respondent.  Lower  Courts  having 
acted  in  opposition  to  judicial  usage  in  giving  the 
plaintiff  a  decree  agsdnst  the  defendant  for  money 
Sfdd  by  the  plaintiff  to  be  due  to  him  from  a  third 
party,  the  said  party  not  having  been  made  a  party 
to  the  suit,  the  case  was,  under  the  authority  of  a 
precedent  noted,  remanded,  that  he  might  be  in- 
cluded by  a  supplemental  bill  instead  of  nonsuiting  the 
case.  ..  ••  ..  .•       324 

Dabeedial  Singh  and  others,  (Plmntiffs,)  Appellants,  versus 
Sudheer  Singh  and  others,  (Defendants,)  Respondents. 
Remanded,  the  findings  in  the  decision  being  incon- 
sistent ^th  each  other.        •  •  • .  . .       325 

Luchmun  Eoour  and  others,  (Plaintiffs,)  Appellants,  t;^^ii$ 
Mudaree  Lall  and  another,  (Defendants,)  Respon- 
dents. Claim,  annulment  of  a  deed  of  sale  under 
the  Hindoo  Law,  which  prohibits  the  alienation  of 
hereditary  property.  Judgment  of  lower  Court  pro- 
nouncing the  suit  to  be  a  collusive  and  fraudulent  one, 
upheld.  « •  .  •  •  •  X    •  •       327 

Duya  Gunesh  and  another,  (Defendants,)  Appellants, 
versus  M&n  Tewarree,  (Plaintiff,)  Respondent.  Claim, 
to  inhibit  the  defendant  from  building  a  wall  in  front 
of  the  door  of  plaintiff's  house.  The  appellant  having 
failed  to  establish  his  claim,  the  lower  appellate  Court 
was  incompetent  to  prohibit  either  party  from  build- 
ing on  the  ground,  the  prohibitory  clause  was  therefore 
expunged  from  the  decision.  . .  . ,       330 

Syed  Imdad  Hoossein  and  others,  (Plaintiffs,)  Appellants, 
versus  Mohumed  Buksh  and  others,  (Defendants,) 
Respondents.  A  moiety  of  the  claim  having  been 
nonsuited  by  the  Court  of  first  instance,  the  appellate 
Court  is  not  competent  to  try  that  portion  of  the 
claim.  ••  ..  ..  ..331 

Mussumat  Zynub  Begum  and  others,  (Defendants,)  Appel- 
lants, versus  Begma  Beebee,  (Plaintiff,)  Respondent. 
Clsdm,  certain  shares  of  an  estate  by  right  of  inherit- 
ance.   Lower  Court's  decision  upheld*  .«      333 
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Dabee  Singh  and  others^  (Defendants,)  Appellants,  versus 
Bujroo  Singh  and  others,  (Pldntiffs,)  Respondents. 
Dismissal  of  clcdm  by  lower  Court  upheld*  • .       336 

Bhugwan  Dass,  (Plaintiff,)  Appellant,  verms  Boodha, 
(Defendant,)  Respondent.  Claim,  on  bond.  An  appel- 
late Court  is  incompetent  to  reverse  the  decision  of 
a  Court  of  first  instance,  merely  on  a  report  received 
from  the  Collector  regarding  the  deposition  of  wit- 
nesses, which  had  been  ordered  to  be  taken  by  that 
officer  by  the  Judge,  which  proceeding  too  was  irregu* 
lar,  and  pointing  out  the  means  by  which  such  inves- 
tigation should  have  been  made.  •  •  • .       338 

Mussumat  Eedul  Koonwur,  (Defendant,)  Appellant,  versus 
Koonwur  Dabee  Singh,  (Plaintiff,)  Respondent.  Claim, 
proprietary  right  of  certain  villages  by  adoption, 
remanded,  the  lower  appellate  Court  having  passed  its 
decision  on  grounds  at  variance  with  those  set  forth 
in  the  plaint,  and  having  adjudicated  on  points  not 
advanced  by  the  parties.       •  •  . .  . .       841 

Punna  Lall,  (Plaintiff,)  Appellant,  versus  Mohumed  Mehn- 
dee  and  another,  (Defendants,)  Respondents.  Lower 
Court's  decision  upheld.       .  •  . .  « .       343 

Futteh  Narain  and  others,  (Plaintiffs,)  Appellants,  versus 
Booail  Singh  and  others,  (Defendants,)  Respondents. 
Claim,  possession  and  malgoozaree  management  of  an 
estate.  Decree  in  favor  of  plaintiff  amended  regarding 
the  quantity  of  land  and  wasildt  awarded.  . .       346 

Peodutt  Singh  and  others,  (Defendants,)  Appellants,  versus 
Surubjeet  Singh  and  others,  (Plsdntiffs,)  Respondents. 
Claim,  possession  by  annulment  of  the  order  of  the 
Settlement  Officer.  Decree  in  favor  of  plaintiff  reversed 
under  the  law  of  limitation,  the  period  to  be  calcu- 
lated from  the  date  of  revenue  proceeding  fixing  the 
proprietary  right  of  the  engaging  party,  and  not  the 
roobakaree  of  settlement  which  embodies  only  a  history 
of  the  settlement.  . .  .  •  .  •       350 

Humarain,  (Plaintiff,)  Appellant,  versus  Gobindram, 
(Defendant,)  Respondent.  Remanded,  lower  Appellate 
Court  not  having  explicitly  disposed  of  the  plea  raised 
by  the  defendant  that  every  portion  of  the  house  hav« 
ing  been  set  apart  for  the  effigy  of  Muhabeer,  the  pro- 
perty became  mal  wuqf  which  would  exempt  it  from 
liability  to  alienation  . .  •  •  •  •       354 

Dabeedeen  Tewarree  and  others,  (Defendants,)  Appellants^ 
versus  Ranee  Sheo  Koonwur  and  others,  (Plaintifls,) 
Respondents^  and  seven  other  cases.    Xiower  Court's 
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decision  reversed  on  the  principle  enumerated  in  the 
Court's  judgment  under  date  26th  August  1850.     .  •       356 

Gowal  Dass,  (Defendant,)  Appellant,  vermis  Soorajper- 
shad,  (Plaintiff,)  Respondent.  The  non-payment  of 
the  whole  of  the  purchase  money  is  not  a  sufficient 
ground  for  invalidating  a  deed  of  sale.  .       364 

Bukshoo,  (Defendant,)  Appellant,  ver$u9  Uahee  Buksh 
Khan,  (Plaintiff,)  Respondent.  Possession  of  a  piece 
of  land  situated  in  the  precincts  of  a  bazar  by  eject- 
ment of  the  defendant  in  consequence  of  his  refusal 
to  pay  rent.  Dedsion  in  favor  of  plaintiff  by  lower 
Court  reversed,  the  plaintiff  having  failed  to  prove  that 
the  appellant  was  either  a  tenant  at  will  or  held  a  lease 
under  specified  conditions.  •  •  •  •  .  •       365 

Manuk  Chund,  (Defendant,)  Appellant,  versus  Ayeesha 
Beebee,  pauper,  (Plaintiff,)  Respondent.  To  recover 
her  share  by  Mohumedan  law  in  the  landed  estate 
of  her  deceased  husband.  Claim  dismissed  under  the 
law  of  limitation.  •  •  • .  . .       369 

Narain  Dass,  (Plaintiff,)  Appellant,  versus  Mirza  Rahut 
Bukht  and  others,  (Defendants,)  Respondents.  Claim, 
balance  of  a  bond  debt  secured  on  two  villages.  Dis- 
missal of  the  claim  by  the  lower  Court,  on  the  ground 
that  a  second  suit  for  the  same  cause  of  action  is  not 
legally  tenable,  overruled,  as  the  cause  has  not  been 
previously  heard  and  determined  by  a  Court  of  com- 

Eetent  jurisdiction,  the  order  of  the  Resident  not 
aving  the  force  of  a  decree  or  that  of  the  Agency 
Department.      ••  ••  ..  ..       373 

Mirza  Rahut  Bukht  and  others,  (Plaintiff^,)  Appellants, 
versus  Narmn  Dass,  (Defendant,)  Respondent.  Claim, 
Rs.  79,308-2-6  alleged  to  have  been  received  by 
defendant  out  of  the  usufruct  in  excess  of  his  just 
demand.  Dismissal  of  claim  by  the  lower  Court,  under 
Construction  No.  1 129,  upheld.  ••  374 

Rumzan  Ali,  pauper,  (Plaintiff,)  Appellant,  versus  Sheikh 
Noor  Ahmud  and  others,  (Defendants,)  Respondents. 
Dismissal  of  a  claim  on  the  petition  of  a  third  party 
(oozurdar)  ruled  to  be  irregular,  and  the  case  remanded 
to  be  tried  on  its  merits  l^tween  the  present  parties.        376 

Radhakishen,  (Defendant,)  Appellant,  versus  Nundkishore, 
(Plaintiff,)  Respondent.  Claim,  possession  of  a  vil- 
lage as  instituted  by  one  brother  against  another,  alleg- 
ing that  the  property  had  devolved  on  the  plaintiff 
under  a  deed  of  ^ft  for  valuable  consideration,  and 
that  the  defendant's  name  b^d  been  entered  by  him 
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in  the  Revenue  Register  as  merely  ismjwrzee,  remanded, 
the  Principal  Sudder  Ameen  not  being  justified  in. 
rejecting  tne  ground  of  action^  as  set  forth  in  the  plaint, 
and  passing  a  partial  decree  on  grounds  not  alleged 
by  the  plaintiff,  and  direct  attention  on  transactions 
of  this  nature  to  the  precedent  of  the  4th  December 
1849,  which  prescribes  the  rules  for  the  guidance  of 
the  Courts  in  dealing  with  questions  of  this  Idnd.  ••  378 
Kewulain,  (one  of  the  Defendants,)  Appellant,  verstis 
Lalljee  Mull  and  others,  (Plainti£b,)  Respondents. 
Special  appeal  was  admitted  on  the  ground  that  the 
decree  of  the  Principal  Sudder  Ameen  in  1850  was 
inconsistent  with  the  decree  of  the  Moonsiff  in  1834, 
and  the  case  was  tried  on  its  merits,  and  decree  ^ven 
in  favor  of  plaintiff,  the  proof  predominating  in  bis 
favor.  ..  .•  •.  ..      380 
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Bbikaree  Dass,  (PlaintiflT^)  Appellant,  versus  Koonwur  Sein, 
(Defendant,)  Respondent.  Claim,  founded  on  bond. 
Dismissal  by  the  Principal  Sadder  Ameen,  on  the 
ground  that  the  circumstances  under  which  the  bond 
was  executed  are  not  such  as  plaintiff  describes^  over- 
ruled in  special  appeal,  as,  although  the  plaintiff  had 
not  proved  his  statement  literally,  yet,  that,  under  the 
precedent  quoted,  the  actual  payment  to  the  defendant 
of  the  consideration,  which  be  allowed  had  been  duly 
received  by  him,  was  not  essential  to  the  proving  of  a 
case :  remanded.. .  •  •  .  •  • .       383 

Sheo  Buksh,  (Defendant,)  Appellant,  versus  Gyaneeram  and 
another,  (Plaintiffs,)  Respondents.  Two  cases  of  appeal 
under  Act  XL  1841,  Section  17?  remanded,  on  ground 
of  incompleteness  and  unsatisfactory  nature  of  the 
investigation  by  the  Military  Court  of  Requests.      ..       384 

Hurpershad,  (Plaintiff,)  Appellant,  versus  Meer  Sadiq 
Ali,  (Defendant,)  Respondent.  Claim,  reversal  of 
decree  by  the  Revenue  Court  awarding  rent,  which 
was  dismissed  by  the  lower  Court,  and  upheld  in 
special  appeal,  as  when  a  written  engagement  for  rent 
had  been  accepted  from  one  party,  a  cMm  for  arrears 
under  that  engagement  cannot  be  enforced  against 
another  not  a  party  to  the  agreement.   • .  389    . 

Bamruttun,  (Plaintiff,)  Appellant,  versus  Bissal  Singh  and 
another,  (Defendants,)  Respondents.  Claim,  loss  sus- 
tained in  the  farmers  of  an  Abkaree  Mehal :  grounds 
of  dismissal  of  the  claim  by  Principal  Sudder  Ameen 
pronounced  unsatisfactory,  and  case  remanded,  as  the 
amount  of  liability  had  not  been  determined  in  that 
Court.  .•  ••  ..  ••       390 

Ram  Buksh,  (FMntiff,)  Appellant,  versus  Badam  Singh, 
(Defendant,)  Respondent.  Claim,  ejectment  of  the 
defendant  from  land  held  free  from  rent  charge. 
Decision  of  lower  Appellate  Court  upheld.  • .       393 

Sheikh  Munnoo  and  others,  (Plaintiffs,)  Appellants,  versus 
Kureemooddeen,  (Defendant^)  Respondent.  Claim, 
to  obtfun  division  and  separation  of  share  of  some 
ground  held  in  the  joint  possession  of  the  parties  by 
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virtue  of  a  joint  purchase.  The  suit  having  been 
brought  for  a  division  of  the  ground  by  an  alleged 
purchaser  against  other  alleged  purchasers  by  right  of 
proprietary  possession,  courts  were  incompetent  to 
enter  upon  and  decide  the  fact  of  the  completion  of 
the  sale  in  the  case.  . .  • .  • .       395 

Nohur  Pande,  (Plaintiff,)  Appellant,  versus  Brisputnath 
and  another,  (Defendants,)  Respondents.  Claim, 
under  a  bit t  putter^  Dismissal  of  suit  under  rule  of 
limitation  overruled,  as  the  appellant  was  entitled  to  a 
deduction  of  the  time  the  suit  was  pending  in  the 
MoonsifTs  Court,  as  ruled  in  the  precedent  quoted.  ••       397 

Rampershad,  (Defendant,)  Appellant,  versus  Ramnarain, 
(Plaintiff,)  Respondent.  Claim,  against  the  defend- 
ant, as  gomashta  of  a  banking  concern,  for  value  of  a 
hoondee.  Suit  dismissed  in  special  appeal,  as  it  had  in 
a  £Drmer  occasion  been  laid  down  that  a  gomashta  is 
not  personally  liable  for  acts  done  on  behalf  of  his 
employers.  *•  ..  ••       398 

Ghosein  Sookmaree  Lall,  (Defendant,)  Appellant,  t;^«u£ 
Ghosein  Anund  Lall,  (Plaintiff,)  Respondent.  Claim, 
to  restrain  the  defendant  from  interference,  with  the 
misuse  of  the  plaintiff's  rights  as  adkar  of  a  temple 
at  Bindrabun.  Clum  dismissed,  the  proofs  put  in  pre- 
dominating in  favor  of  the  defendant.     . .  .  •       400 

Mussumat  Doorgah,  (Plaintiff,)  Appellant,  versus  Seetul- 
pershad,  (Defendant,)  Respondent.  The  sooleh-^ 
nama/i  put  in  by  the  plaintiff  in  the  lower  Court 
having  been  proved  a  genuine  document,  the  appeal 
has  been  dismissed  by  the  lower  Courts,  order  being 
upheld.  ..  ..  ••  .,       403 

Sheikh  Byraj,  (Defendant,)  Appellant,  versm  Sheikh  Zora- 
wur  and  others,  (Plaintiffs,)  Respondents.  Claim, 
balance  of  rent  by  alteration  of  the  shushmahee 
papers.  The  suit  having  been  laid  simply  for  enhance- 
ment  of  rent,  and  the  notice  under  Section  9,  Reg^- 
lation  V.  of  1812  not  having  beea  served^  the  suit 
was  held  uotenable.  . .  •  •  •  •      405 
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Munneeram^  tewaree,  (Defendant,)  Appellant,  t^^.^^  Sobha 
Singh,  (Plaintiff/)  Respondent.  No  reason  having 
been  assigned  for  deviating  from  the  ordinary  practice 
of  making  the  losing  party  pay  all  costs,  the  case  is 
remanded  for  a  just  distribution  of  costs.  . .       407 

Hurpershad  and  another,  (Defendants,)  Appellants,  versus 
Gujraj  Singh  and  others,  (Flaintifis,)  Respondents. 
The  finding  of  the  Judge,  that  the  date  on  which  a 
decree  becomes  final  is  to  be  the  date  from  which 
the  law  of  limitation  must  apply,  overruled,  but  the 
case  remanded,  as  the  lower  Court  had  omitted  to 
determine  the  plea  of  joint  possession  raised  by  the 
defendant.         ..  ..  ••  ..       408 

L.  P.  Lyons,  on  the  part  of  the  Committee  of  the  estate  of 
David  Ochterlony  Dyce  Sombre,  a  lunatic,  (Plaintiff,) 
Appellant,  versus  the  Collector  of  Groorgaon,  (Defend- 
ant,) Respondent.  Claim,  to  recover  possession  of 
a  perguonah,  being  part  of  the  territory  held  by  the 
late  Begum  Sombre  of  Sirdhana.  Dismissal  of  claim 
by  lower  Court,  as  barred  by  lapse  of  time,  upheld.. .       411 

Luchmeenath  RaoKaleea,  (Defendant,)  Appellant,  vertm 
Baboo  Bhugwan  Dass,  (Plaintiff,)  Respondent.  Claim, 
balance  of  account  alleged  to  be  due  to  plaintiff  under 
a  decree  granted  in  his  favor  against  a  third  party,  who 
had  authorized  the  appropriation  of  the  proceeds 
of  his  estate  in  liquidation  thereof,  which  had  been 
brought  to  sale  by  the  present  defendant  as  mort- 

J;age  of  the  same,  the  transaction  being  also  of  a  prior 
ate ;  ruled  that  as  the  plaintiff's  decree  was  simply 
a  money  decree,  and  not  given  specifically  against  the 
property,  the  claim  as  against  the  purchaser  of  a  mort- 
gage decree  was  untenable. . .  •  •  . .       415 
Himayet  AJi,  (Plwitiff,)  Appellant,  versus  Mohumed  Ali 
and  another,  (Defendants,)  Respondents.  Claim,  under 
right  of  inheritance.     The  lower  Court's  decision 
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ably to  a  stipulation  contained  in  a  deed  dated  21st 
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no  more  than  one  fee  to  the  respondents  vakeel.  • .       4S9 

Hursuhai  Mull,  (Plaintiff,)  Appdhnt,  vertm  Tamee  Chum 
Rm,  (Defioidai^)  Re^ekdent.  Oeddon  of  the  tower 
Court  affirmed.  ••  ..  ..  ..      461 

Hursuhai  Mull,  (Phdirtiff,)  Appdlaat,  versm  Tarea  Chum 
Ru,  (Defendant,)  Respondent.  DioniBsal  of  chdm 
by  lower  Court  uphdd.  ..  ..  ..       465 

Gunesh  Dut^  (Defendan^)  AroeBant,  verms  Nohur  Mult 
and  another,  (HaintifibJ  Respondents.  A  plaintiff  who 
has  himself  been  instrameatal  in  the  execution  of  a 
bond  cannot  institute  a  suit,  the  olgect  of  ii^deh  ia  to 
nullify  a  decree  obtained  nder  thatbon^  • .      466 


Digitized  by  (^OOQIC 


DECISIONS 

SUDDERDEWANNY  ADAWLUT, 

N.  W.  P. 
teCORDEI)  IN  ENGLISH,  IN  CONFORMITY  TO  ACT  XII.  1813. 


The  7th  Januarv,   1850. 

Prksknt: 

A.  W.  BEGBIE, 

JCDGS. 

H.  UJSHINGTON, 

AND 

F.  H.  ROBINSOX, 

Offg.  Judgrs* 

Case  no.  249  of  1849. 

Special  Appeal  from  the  decision  of  Moulvee  Mohnmed  Suleerii 

Khan,  Principal  Siidder  Ameen  of  Azimgurh, 

dated  28th  April   1849. 

GOORA  RAI,  &c.,  (Plaintiffs,)  Appellants, 

versus 

SHEONARAIN    SINGH,  &c.,  (Defendants,)    Respondents. 

The  plaintiffs  claim  to  set  aside  a  sale  of  land,  executed  by 
the  defendants  in  favor  of  persons  unconnected  with  the  villasfe, 
and  to  establish  their  own  right  of  preemption,  in  virtue  of  the 
agreement  entered  into  by  the  sharers  at  the  tnne  of  settlement^ 
and  recorded  in  the  wigib-ul-nrz. 

1    - 
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The  Sadder  Ameen  and  Principal  Sudder  Ameen  dismissed 
tbe  claim  on  the  ground  that  the  document  produced  in  Court 
was  not  the  wafib-nUurzy  but  a  rough  copy  thereof  ^"  bah  ior-i^ 
mtisowedah/^J  and  therefore  not  trustworthy. 

From  those  decisions  a  special  appeal  was  lodged  and 
admitted  to  try  whether  the  decretal  orders  of  the  lower  Courts  are 
not  inconsistent  with  the  admitted  fact,  that  the  document  pro- 
duced in  Court  is  the  "  usul  wajib-ulr-urz  sent  by  the  Collector.'* 

The  decree  of  the  Sudder  Ameen,  which  the  Principal  Sud- 
der Ameen  has  confirmed,  is  so  worded,  as  to  leave  some  doubt, 
whether  it  was  the  intention  of  the  writer  to  reject  the  document 
itself,  or  the  contents  of  it,  to  declare  that  the  paper  produced 
was  no  wajib-ul-uTz  at  all ;  or,  being  such,  that  its  contents  were 
not  binding  upon  the  parties  named  in  it  on  account  of  the  man- 
ner in  which  it  had  been  prepared.  From  the  expressions  con- 
tained in  the  Sudder  Ameen's  decree  ^bah  tor-umusowedahkee  aorak 
pur  mtmduruj hiy*  and  from  the  subsequent  declaration  that  the 
paper  had  never  been  ^^  approved  or  authenticated,'^  it  would  seem 
that  the  Sudder  Ameen  thought  there  was  some  other  wajib-ul-urz 
which  had  been  approved  and  authenticated ;  whilst  the  assertion 
that  he  had  sent  for  the  ^^  tmil  wajib-nUurz  from  the  Collector,'* 
is  altogether  opposed  to  the  supposition.  The  Court  are  not  sure 
that  the  two  ideas  were  not  mixed  up  by  the  lower  Courts. 

There  can  be  no  question  that  this  is  the  wajib-ul-wrz  prepared 
at  the  settlement :  the  Collector  has  no  other  wajib-nUurz^  and  to 
this  he  would  apply  for  information  himself  whenever  he  required 
it  upon  the  subjects  usually  touched  upon  in  those  documents. 
When  some  complaint  was  made  to  the  Collector  that  the  date 
of  this  wajib'uUurz  had  been  tampered  with,  the  Collector  sent 
for  the  document  from  the  mojiissily  and,  apparently  with  his  own 
hands,  wrote  the  date  in  English  so  as  to  prevent  further  disputes. 
Having  done  this,  he  added  an  order  in  Oordoo  on  the  wajib^ 
td-urz  itself,  to  the  eflTect  that  the  bundle  (for  there  were  several) 
should  be  returned  to  the  Tehseeldar.  There  can  therefore  be  no 
doubt  as  to  whether  this  is  the  wajib-tU-urz  or  not :  but  whether 
the  contents  be  binding  upon  those  whose  names  are  recorded  in 
it,  is  a  totally  separate  question. 

The  revenue  document  denominated,  a  wajib-nUurz  is  not  a 
legislative  enactment :  it  is  a  contract  entered  into  by  the  parties 
concerned  at  the  time  of  settlement,  and  in  enforcing  its  pro- 
visions the  Court  should  proceed  upon  the  same  principles  as  if 
they  were  carrying  out  the  conditions  of  any  other  agreement. 
If  in  the  case  before  the  Court,  the  Sudder  Ameen  and  Principal 

1  A  , 
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Sudder  Ameeu  were  of  opinion  that  the  parties  concerned  had 
neither  signed  the  wc^ib-uUurzj  nor  in  any  other  manner 
acquiesced  distinctly  in  the  arrangement  recorded  by  that  paper^ 
they  acted  rightly  in  dismissing  the  plaintiffs'  claim :  but^  as 
already  observed^  the  wording  of  the  decrees  is  such  as  to  leave 
the  Court  in  some  doubt  as  to  the  view  taken  by  those  func- 
tionaries. 

Under  all  the  circumstances  the  Court  cancel  the  decrees  of 
the  lower  Courts  as  being  founded  on  incomplete  investigatioa 
and  indistinctly  worded,  and  they  return  the  case  through  the 
Principal  Sudder  Ameen  to  the  Sudder  Ameen,  that  he  may  try 
the  case  de  novo,  due  advertence  being  had  to  the  foregoing 
observations. 


Thb  7th  January,   1850. 

Present  : 

A.  W.  BEGBIE, 

JODGB. 

H.  LUSHINGTON, 

AND 

F.  H.   ROBINSON, 

Offg.  Judges. 

CASE  No.  34  OF    1849. 

Regular  Appeal  from  the  decision  of  Moulvee  Mohumed  Jumeel^ 
ooddeen  Khan,  Principal  Sudder  Ameen  of  Benares, 
dated  14M  November  1848. 

HAJEi:  MOHUMED  IMAM  BUKSH,  (Defendant,) 
Appellant, 

versus 

RAI  BUTUK  LALL,  as  heir  of  his  late  father  RAI 
GIRDHUR  LALL,  (Plaintiff,)  Respondent. 

Nund  Kishore  and  Benarsee  Dass  held  jointly  with  the 
appellant  the  talooqua  of  Mudpore :  a  decree  issued  against  them 
and  in  satisfaction  of  it,  their  right  and  title  in  the  talooqua  was 
brought  to  sale  and  purchased  by  the  appellant  on  the  19th  No- 
vember 1842,  through  his  servant  Burkut  Ali,  The  property 
was  afterwards  registered  as  belonging  to  him. 

In  1848,  in  the  month  of  January,  the  plaintiff  respondent 
brought  a  suit  against  the  appellant,  and  against  Dwarta  Dasi^ 
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ted  Benarsee  Doss,  sods  ef  Leila  BindrabtlD,  and  Nund  Kishore, 
son  of  Balikram,  for  possession  of  ooe-balf  of  the  talooqua 
of  Mudpore,  purchased  by  the  appellant,  on  the  grcmnd  of  it» 
having  been  inortgap:od  to  him  without  possession  in  1^39^  by  the 
former  possessors,  Nund  Kishore  and  Benarsee  Dass. 

A  decision  was  given  by  the  Principal  Sudder  Ameeni^ainsl 
the  appellant,  on  the  ground  that  the  other  defendants  acknow- 
ledged tl>e  claim  to  be  just,  and  that  the  mortgage  deed  or  tummus- 
9oo%h  disht  bunduk  of  the  26th  July  1636^  on  which  the  actioo 
was  founded  was  fully  proved  by  the  witnesses  to  it.  The  appel- 
lant made  several  technical  objections  to  the  form  in  which  the 
suit  wa$  brought,  none  of  which  are  of  weight,  and  tbe  appeal  waa 
heard  on  its  equitable  merits. 

The  plaintiff  respondent's  case  stands  thus :  In  1833  Balik^ 
ram  and  Dwarka  Dass,  gave  Rai  Girdhur  Lall,  an  acknowledg- 
ment that  they  owed  him  Rs.  35,000,  and  the  document  states 
that,  besides  as  security,  the  title  deeds  of  the  taloitqua  were  depo- 
sited with  him,  and  their  names  only  are  in  the  body  of  the  docu- 
ment, but  the  signatures  of  Nund  Kishore  and  Benarsee  Dass, 
the  holders  of  the  talooqua^  were  inserted  in  the  margin  in  token 
of  their  assent.  In  1836,  the  same  parties  took  a  further  loan 
of  Rs.  7^600,  and  gave  a  tmnmussookh  to  Rai  Girdhur  Lall  and  Rai 
Kinodhur  Lall,  and  to  this  instrument  also  Nund  Kishore  and 
Benarsee  Dass  gave  tlieir  assent  and  signatures  in  the  margin. 
Balikram  died,  and  his  fton  Nund  Kishore  gave  on  the  5th  August 
18d7>  an  agreement  by  which  he  took  on  himself  all  the  above 
agreements.  Finally  on  a  settlement  of  accounts  in  1839,  it  ap- 
peared that  there  was  a  balance  of  Rs.  10,188^  in  favor  of  plaintiff 
respondent  against  Nund  Kishore,  Dwarka  Dass  and  Bt:narsee 
Dass ;  they  paid  Rs.  188-8  in  cash,  and  executed  the  mortgage  deed 
on  which  this  action  is  brought  for  the  remainder :  this  deed  is 
dated  26th  July  1839. 

The  appellant  defendant  challenges  these  transactions  on 
the  following  grounds. 

That  in  1 837  this  very  litigated  property  was  pledged  hy  Nund 
Kishore  and  Benarsee  Dass  as  security  for  the  treasurer  of  the 
Collector  of  Ghazeepore,  and  proclamation  was  issued  calling  on 
all  persons  holding  prior  liens  on  the  property  to  state  them,  and 
the  plaintiff  remained  silent. 

That  long  before  the  estate  was  sold  by  auction,  and  brought 
by  appellant,  proclamation  was  issued,    and  still    the  phiintiff 
f emauied  silent. 
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That  it  16  evident  from  the  way  the  signatures  of  Nund  Kishorc 
juid  Benarsee  Dass  are  written  in  the  margin  of  the  doouoientg 
prior  to  1839,  that  tbejr  have  been  added  since  the  sale,  to 
defraud  the  appellant  of  his  right,  and  that  the  document  on 
which  the  suit  is  brought,  and  in  the  body  of  which  the  names  of 
Nund  Kishore  and  Benan^ee  Dass  are  inserted,  is  a  fabrication. 

That  it  is  remarkable  that  so  important  a  deed  as  that  dated 
Mth  July  1839  is  not  duly  registered. 

That  the  suit  has  not  been  brought  till  1848,  although  the 
sale  took  place  in  1842,  and  that  it  is  improbable  that  so  large 
a  claim  as  the  present  should,  if  it  were  real,  be  allowed  to  lie  over 
60  long. 

The  plaintiff  respondent  rejoins  that  }f  they  did  not  announce 
their  lien  at  the  two  times  the  notices  were  issued,  it  was  because 
they  had  heard  nothing  of  them,  and  that  if  they  had  not  regis- 
tered the  mortgage  deed,  it  was  because  they  had  great  confidence 
on  the  parties  to  whom  the  money  was  advanced. 

The  Court  observe  that  the  silence  of  the  plaintiff  respondent 
is  very  suspiciotis,  and  the  reason  assigned  for  it  being  ignorance 
of  the  impledgement  of  the  property  in  1837,  and  of  its  threat- 
ened sale  in  1 842  incredible,  such  things  are  not  done  in  a  corner, 
the  plaintiff  and  his  father  were  men  of  business,  the  property 
highly  valuable. 

Undoubtedly,  a  person  who  bus  a  Hen  on  a  property  adver-^ 
tised  for  public  sale  may,  if  he  choose,  slight  the  notice ;  but  he 
must  also  submit  to  the  inferences  that  will  be  drawn  from  his 
silence,  when  he  assert  his  lien,  and,  if  a  prudent  man,  he  will 
take  care  to  have  good  proof  that  he  too  had  good  reasons  for  his 
silence ;  no  such  proof  is  adduced  in  this  case. 

Farther,  the  oireumstances  attending  the  doeaments  ftled  by 
the  plaintiff  respondent  ariB  sospicious^  and  the  objeetiaos  to 
them,  taken  bv  the  appellant  respondent,  are  of  weight,  and  the 
manuscript  of'^  the  signatures  of  Nund  Kishore  and  Benarsee 
Dass  in  the  margins  of  the  documents  of  1833  and  1836  bears 
out  a  surmise  that  thay  have  been  superadded.  Further,  the 
figmmussookh  of  1835  is  far  Rs.  35,000,  and  on  its  back  are  entered 
two  payments,  one  for  Rs.  19,000  on  the  very  date  of  the  tummue" 
sookhj  and  the  tummussookh  of  1836  is  for  Rs.  7»600,  and  on  its 
bark  is  noted  a  payment  on  the  very  date  of  the  tummnseookh  for 
Rs.  AfiOa :  it  seems  strange  that  such  eonsideraUe  payments  should 
have  been  made  on  the  very  day  the  iummusaookh  were  executed. 
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The  Court  coDsider  that  the  plaintiflT,  respondent^  has 
failed  to  prove  the  prior  mortgage  to  him  of  the  rights  of  Nund 
Kishore  and  Benarsee  Dass  in  talooqua  Mudpore,  and  they 
reverse  so  much  of  the  Principal  Sudder  Ameen's  decree,  as 
affects  the  claim  of  the  appellant,  defendant,  to  the  rights  and 
interests  of  Nund  Kishore  and  Benarsee  Dass,  in  talooqua 
Mudpore,  and  they  declare  those  rights  and  interests  to  be,  so 
far  as  this  asserted  mortgage  is  concerned,  wholly  and  com- 
pletely conveyed  by  the  sale  under  decree  of  Court  in  1842,  to 
Ilajee  Mohumed  Imam  Buksh,  defendant,  respondent.  Costs 
as  usuaL 


Thb  14th  January,  1850. 

PabSBNT : 

A.  W.  BEGBIE, 

JUDGB. 

H.  LUSHINGTON, 

AND 

F.  H.  ROBINSON, 

OfFO.   JuD6B9. 

CASE  No.  74  OF  1848. 

Regular  Appeal  from  the  decision  of  Syed  Tussuddook  Hoossein 

Khan^   Principal  Sudder  Ameen  of  Mooradabad, 

dated  Sth  February  1847. 

SHEORAJ  SINGH,  (Dbfbndant,)  Appbllant, 
versus 
SAHOORAM  KISHEN  dass  by  his  hbirs,  BUDREE  DASS, 
BEHAREE  LALL,  BENARSEE  DASS,  sons,  and  Mussum at 
PARBUTTY,  WIDOW,  and  MUSSUMAT  ROOKO,  daugh- 
ter, AND  MUSSUMAT  JUMNA,  Hurum  of  thb  dbcbasbd^ 
(Plaintiffs,)  Rbspondbnts. 

Claim,  to  obtain  Rs.  20,000  and  interest  on  a  mortgage  deed, 
dated  16th  February  1816. 

1st.  On  the  16th  February  1816,  Bajah  Lall  Singh,  the 
grandfather  of  the  defendant,  pledged  mouzah  Goolureea,  on  the 
villages  of  his  jageer  of  Chachait^  to  the  finu  of  wUch  the 
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plaintiflTs  are  the  legal  representatives,  and  gave  possession. 
Rajah  Lall  Singh  died  some  25  years  ago,  and  his  jageer  was 
resumed  by  Government,  and  plsdntiffs  of  course  lost  their  pos- 
sossion.  The  British  Government,  however,  on  the  7th  Novem- 
ber  1823  re-granted  the  jageer  of  Chachait,  to  Rajah  Goman 
Singh,  the  son  of  Rajah  Lall  Singh.  Rajah  Goman  Singh  adopted 
and  acknowledged  the  lien  of  the  plaintiffs,  and,  on  receiving  the 
jageer  of  Chachait,  reinstated  them  in  possession  of  mouzah 
Goolureea,  and  they  so  remained  for  seven  subsequent  years, 
but  Rajah  Croman  Singh  died,  and  in  1836  the  managers  of 
the  estates  of  the  defendant  Rajah  Sheoraj  Singh,  the  minor  son 
and  successor  of  Rajah  Goman  Singh,  turned  out  the  plaintiffs. 
Plaintiffs  then  brought  an  action  agsunst  the  minor  and  his 
manager  for  re-entry,  and  were  nonsuited.  The  defendant  then 
sued  plaintiffs  for  mesne  profits  during  their  occupancy,  but  lost 
bis  cause.  Plidntiffs  then  brought  this  action  before  the  Principal 
Sudder  Ameen,  to  recover  the  principal  sum  advanced  on  the 
security  of  mouzah  Goolureea^  with  interest  from  the  date  of 
their  dispossession  in  1836. 

2nd.  The  defendant  pleaded  in  answer,  that  the  debt  for 
recovery  of  which  the  action  was  brought  was  due  from  his  grand-^ 
father,  Lall  Singh,  and  that  he  had  no  property,  and  had  inherited 
no  property  from  that  ancestor.  True  he  was  in  possession  of  the 
jageer  of  Chachait,  but  he  held  that  under  a  sunnud  from  the 
British  Government  to  his  father  Croman  Singh,  and  in  per- 
petuity to  his  natural  heirs,  and  the  sunnud  provided  that  the 
jageer  should  always  be  held  ^^  undivided  by  the  head  of  the 
house,''  and  that  therefore  the  head  of  the  house  could  devise, 
or  sell,  or  mortgage,  no  more  than  his  life  interest  in  the  jageer. 

3rd.  The  plaintiffs  rejoined  that  the  jageer  was  an  inheri- 
tance from  Rajah  Lall  Singh,  confirmed  to  his  descendants  by 
the  British  Government  with  the  condition,  that  the  head  of  the 
house  should  alone  succeed  to  the  exclusion  of  all  other  members 
of  the  family.  But  that  this  provision  by  no  means  carried 
with  it  the  exemption  of  this  property  from  the  ordinary  liabi- 
lities of  property,  nor  deprived  the  person  in  possession  of  the 
power  of  selling  or  burthening  it  in  any  way  in  which  other 
landed  property  might  be  devised,  sold,  or  mortgaged* 

4th*  Upon  this  question  issue  was  joined,  and  the  Principal 
Sudder  Ameen  finally  adopted  the  grounds  set  forth  by  the 
plaintiffs,  and  declaring  that  the  jageer  of  Chachait  was  a 
tenure  granted  to  Rajah  Lall  Singh  by  the  Nuwab  Vuzeer, 
and  confirmed  in  perpetuity  to  his  descendants  by  the  British 
Government ;  concluded^  that  it  was  transferrible  by  gift,  sale^ 
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^r  otherwise,  and  gave  judgment  to  the  Aill  amotint  stied  foi^ 
with  costjs  agaiust  the  defeudant^  ia  so  far  as  be  was  seized  of 
property  inhejited  froro^  and  mortgage^  by,  bis  grandfatber  and 
father. 

5tb.  In  appeal  the  defendant  pleaded  the  same  matters  a9 
he  did  before  the  inferior  Courts  and  also  that  plaintiffs  having 
simply  sued  for  the  mortgage  money,  the  i  Vincipal  Sadder  Amcea 
should  have  confined  himself  to  that  question,  and  not  have 
entered  into  the  point  of  the  liability  of  thtjageer  for  tlie  debt 
of  Rajah  Lall  Singh,  and  that  on  this  ground  alone  the  decision 
of  the  Principal  Sudder  Ameen  should  be  quashed* 

6th.  The  Court  observing  that  the  respondents  sued  to 
recover  a  sum  of  money,  distinctly  declariner  the  same  to  have 
been  secured  upon  mouzah  Goolureea,  a  village  of  the  jageer^ 
and  that  the  appellant  himself  brought  the  question  of  the 
liability  of  the  jageer  for  th^  debt  of  his  ancestor  specifically 
before  the  inferior  Court,  and  that  }t  is  in  fiiict  the  naaterial 
point  on  which  the  wliole  dispute  turns,  overrule  this  latter  plea. 

7th.  The  Court  remark  that  there  are  in  this  ease  tva 
points  for  consideration,  ist.  Can  the  Government,  when  they 
make  a  rent-free  grant  in  favor  of  an  individual,  exempt  that 
grant  from  any  of  those  liabilities  to  which  other  property  i». 
liable.  2nd.  If  the  Government  have  this  power,  did  they  so 
far  exercise  it  with  regard  to  the  jageer  of  Chachait,  9&  to  give 
the  holder,  for  the  time  being,  only  a  life  interest  in  ic,  ai^  to 
disable  him  from  aliettating  or  burtbening  it  beyond  his  life- 
time. 

8th.  It  is  necessary  to  remember  that  the  tenures  in  these 
provinces  called  rent-free,  and  known  by  various  local  and 
^specific  names,  such  as  jageer^  ahumyah^  &c.,  had  their  origia 
in  the  power  of  the  Mabomedan  emperors,  which  power  is  now 
held  by  the  British  Government.  The  emperors  and  their 
delegated  officers  frequently  granted  to  individuals  the  rights  of 
the  State  over  tracts  pf  Umd,  and  particularly  that  of  ooUecting 
and  appropriating  the  Government  jumma.  These  grants  were 
in  many  cases  hereditary,  but  the  State  ever  claimed  ai^d  often 
exercised  the  right  of  resuming  them,  at  its  pleasure.  As  time 
went  on,  and  the  power  of  the  emperors  decayed,  grants  which 
were  at  first  eminently  groftf^y  or  delegations  of  the  rights  of 
Government,  began  to  be  considej*ed  as  private  property,  aiMl 
were  no  doubt,  a  short  time  before  the  British  rule,  so  treated  by 
the  holders,  but  tlie  right  to  do  so  was  so  doubliful,  that  in  the 
very  commencement  of  tjiat   rule  by  Section  15,  Reg\ilatioD» 
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XXXI.  and  XXXVI.  of  1803,  the  British  Government  deemed 
it  necessary  to  legalize  the  sale  gift^  and  other  alienation  of  such 
Df  the  grants  made  by  their  predecessors,  the  emperors,  and 
their  dependants,  as  they  did  not  see  cause  to  resume,  and  then 
for  the  first  time,  those  grants,  by  legal  enactment  became  pri- 
vate and  transferriUe  propei'ty.  The  fact  then  that  the  ruling 
Kower  granted  inalienable  tenures,  is  clear,  and  such  they  must 
ave  remained,  legally  speakings  but  for  the  specific  provisions 
of  the  laws  quoted. 

Pth.  The  Court  on  these  considerations  decide  that  when 
the  Government  grant  away  the  rights  of  the  State  over  any 
tract  of  land,  they  have,  ^s  exercising  by  due  delegation  and 
succession,  the  actual  and  active  sovereign  power,  the  right  to 
load  such  grant  with  any  conditions  not  injurious  to  private 
rights,  as  they  think  fit,  and  a  prohibition  to  alienate  the 
grant  beyond  the  natural  life  of  the  holder,  ia  one  that  the 
Government  may  lawfully  issue* 

10th.    The  Court  proceed  to  eonsid^  the  second  point. 

11th.  Tliey  observe  by  the  record,  that  the  Court  ofSud- 
der  Dewanny  Adawlut,  in  a  decree  dated  10th  May  1820,  afiirm- 
ed  that  Rajah  Lall  Singh's  tenure  in  the  jageer  of  Chacliait  was 
a  life  tenure  only,  granted  to  him  by  the  Nuwab  Vuzeer.  That 
accordingly  on  his  death  the  jageer  was  resumed  and  that  it 
was  re-granted  to  his  son  Rajah  Goman  Singh  by  the  following 
mmnud : — 

TO  ALL  THE  OFFICERS  OF  GOVERNMENT, 

PRESENT   AND  FUTURE. 

Be  it  known,  that  whereas  talooqua  Chachait,  comprising  the  villages 
imdermentioQed  in  pergunnab  ChowmuU^,  was  formerly  oo^lerred  hf 
the  Nuwab  Yuzeer  on  Rajah  Lall  Singh,  decei^ed^  and  on  his  demise 
was  resumed  l?y  the  Offijcers  of  the  British  Government ;  th^  Right 
Hon'ble  the  Governor  General  in  Council  h^  now  been  pleased,  in  con* 
sideration  of  the  claims  of  Rajah  Goman  Singh,  son  of  the  deceased 
Rajah,  to  assign  the  above  talooquq  to  the  aforesaid,  and  lus  naturi^ 
heirs,  as  a  jageer  m  perpetuity. 

It  is  ordered,  therefore,  that  the  Public  Officers  do  allow  the  talooqua 
in  question,  to  remain  in  the  undisturbed  possession  of  Rajah  Goman 
Suigh,  and  to  allow  it  to  descend  undivided,  to  the  head  of  the  family, 
m  perpetual  suecession. 

Tbf  Rajah  aod  hii  hein  will  study  to  render  the  fyoU  prosperaiii 
MiL4  CQUt^n^d,  and  ^^mk  ^i^smisi\3im  to  mu^ou^  the  attove  lands  ;  W 
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the  Officers  of  Government,  considering  the  above  order  as  peremptory 
will  carefully  observe  and  act  upon  the  terms  of  this  sunnud. 

Names  of  the  Uslee  and  Bakhilee  Villages  comprising   the  Talooqua. 

1.  Chachait,          1  Village. 

2.  Nanda  Shunga, 2  ditto. 

3.  Bhoonsia,          1  ditto. 

4.  Sesowee, 2  ditto. 

5.  Bheereepoora,           2  ditto. 

6.  Nursowar, 1  ditto. 

7.  Goolureea  Buhwamree,           1  ditto. 

8.  Chonbukeea, 1  ditto. 

9.  Etwah,      1  ditto. 

10.  Kurreemgunge, 2  ditto. 

1 1 .  Seatheeree,        1  ditto. 

12.  Bunjereea, 2  ditto. 

13.  Khumereea,      2  ditto. 

14.  Munwaputtee, 2  ditto. 

15.  Ishmpore,         •• 1  ditto. 

16.  Pursrampore,     ..     ••' 1  ditto. 

fort  William,  7th  November  1823. 

Registered  in  the  Persian  Department  as  No.  9  of  1828. 

(Signed)  A.  STERLING, 

Secretary  to  Gdvemment» 

(Signed)  W.  BENTINCK, 
W.  B.  BAYLEY, 
C.  T.  METCALFE, 

(True  Copy) 

(Signed)  G.  BLUNT, 

Officiating  Collector, 

The  Court  infer  from  the  terms  of  the  sunnud,  that  the  object 
of  Government  was  .to  mark  their  sense  of  the  services  of  Rajah 
Lall  Singh  by  securing  a  fitting  provision  for  the  head  of  his 
family  until  it  should  be  extinct :  to  effect  this  they  ssud  that 
the  land  should  descend  ^^  undivided/'  that  is,  that  it  should  not 
be  partitioned  at  each  descent  by  the  Hindoo  Law  of  inheri- 
tance among  the  heirs.  Now  if  the  Government  in  the  interest 
of  Lall  Singh's  family  barred  the  natural  course  of  Hindoo  Law, 
the  Court  infer  that  d  fortiori  they  did  not  intend  that  any  ofi^ 
head  of  the  family  should  have  the  power  of  cutting  off  the 
grant  from  all  the  succeeding  heads  of  the  family,  but  this  he 
could  do,  if  he  were  competent  to  mortgage  it  to  its  full  value 
beyond  the  term  of  his  natural  life.  In  illustration  they  remark, 
that  if  the  jageer  had  been  thus  burthened  by  Lall  Singh^  it  ia 
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impossible  to  suppose  that  the  Government  would  have  foregone 
its  revenues,  in  order  that  they  might  be  enjoyed  by  Lall  Singh's 
creditors  while  his  descendant  was  left  destitute. 

12th.  The  Court  on  a  careful  consideration  of  the  premises, 
and  of  the  general  sense  and  intention  of  the  stmmid,  pronounce 
that  neither  Rajah  Lall  Singh,  he  being  a  life  tenant  under 
a  grant  from  the  Nuwab  Vuzeer,  nor  Rajah  Goman  Singh, 
nor  Rajah  Sheoraj  Singh,  nor  any  of  their  successors,  they  holding 
iindec  the  sunnud  of  the  British  Government,  which  the  Court 
construe  to  convey  to  each  successive  holder  only  a  life  interest 
in  the  jageer  of  Chachait,  can  or  could  alienate  any  portion  of 
that  joffeevy  except  during  and  for  the  term  of  his  natural  life 
respectively,  and  they  therefore  reverse  so  much  of  the  decision 
jof  the  Principal  Sudder  Ameen,  as  makes  the  jageer  of  Chachait 
liable  for  the  mortgage  money  for  which  the  suit  is  brought. 
Costs  as  usual. 


Thb  19th  January,  1850. 

PRRSBNT  : 

B.  TAYLER, 

JODGB. 

CASE  No.  15  OF  1850. 

Special  Appeal  from  the  decision  of  J.  Lean,  Esq.,  Officiating 
Judge  of  Mooradabad,  dated  IJth  July  1849. 

KUREEMOOXiLAH  and  others,  (Defendants,)  Appellants^ 

versus 
HURSUHAI  and  others,  (Plaintiffs,)   Rbspondbnts. 
The  Judge  passed  the  following  decision  : 

<<  The  Sudder  Ameen,  on  the  14th  July  1848,  referred  the 
^^  case  to  arbitration,  at  the  request  of  the  parties.  On  the  20th 
^^  November  1848,  he  decided  that  the  decision  of  the  arbitrators 
^^  could  not  be  acted  on,  as  it  was  proved  they  had  received  a 
^^  bribe  from  the  plaintiffs^  and  that  the  case  must  be  decided  by 
^^  himself.  The  J  udge  on  1 8th  January  1 849,  decided  on  interlocu- 
'^  tory  appeal,  that  it  was  not  proved  that  the  arbitrators  had 
^^  received  a  bribe.  The  Sudder  Ameen  on  30th  January  1849, 
^^  decided  in  conformity  with  the  decision  of  the  arbitrators,  in 
'  favor  of  the  plaintiffs. 


t6 
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^  All  the  defendants  appeal  against  this  decision^  urging  thf 
^  point  of  bribery  again,  and  likewise  that  the  decision  of  the 
^^  arbitrators  was  not  given  within  the  term  assigned  to  thein, 
^'  and  therefore  could  not  be  acted  on. 

'^  I  affirm  the  decision  of  the  Sudder  Ameen,  As  to  th^ 
^^  point  of  bribery,  I  cannot  eater  into  it,  as  it  has  been  already 
^*  disposed  of  by  my  predecessor  as  abovementioned* 

^^  As  for  the  other  point,  I  find  on  referring  to  the  papers  of 
^  the  case,  that  the  decision  of  the  arbitrators  was  given  in  with- 
^^  in  the  period  assigned  to  there,  not  in  the  period  originally 
^^  assigned  to  them,  but  within  a  period  subsequently  assigned/' 

I  admit  a  special  appeal  to  try  whether  the  appeal  from  the 
interlocutory  order  is  not  opposed  to  the  practice  of  our  Courts. 

This  point  has  been  ruled  by  the  Circular  Order  of  the  1 3th 
January  1849,  published  in  the  Government  Qazeite  of  the  30th 
of  the  same  month,  and  1  therefore  reverse  the  decisions  of  both 
Courts,  and  remand  the  suit  to  the  Sudder  Ameen  in  order  that 
the  plea  of  bribery  may  be  determined  in  the  Court  of  original 
jurisdiction. 

Usual  order  in  regard  to  costs  and  vakeePs  fees. 

Thb  19rH  January,  1850. 

Prhsbnt: 

B.  TAYLER, 

JUDGB. 
AND 

H.  LUSHINGTON, 

Offg.  Judob. 

CASE  NoTTe  of  1860. 

Special  Appeal  from  the  deeiHon  qf  E,  H.  Morland,  Esq.y  Judgi 

of  Furruckabad,  dated  I9M  July  1847. 

SYED  MOHUMED  SHIRAZEE,  (Dbfkndant,)  Appellant, 

versus 
HAFIZ  IMAM  BUKSH,  (Pi.aintiff,)  BitsfONDBNT. 

The  decision  of  the  Zillah  Court  in  a|»p^l  is  as  feUoffV. 
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''  The  plaintiff  darned  Rs.  2,169.0-3,  principal,  and  Rs. 
^  230-8-3,  interest,  according  to  entries  in  his  lekha  huhee  against 
^  the  defendant.  The  plaintiff  calls  himself  an  agent  and  the 
^^  defendant  a  trader.  On  adjusting  accounts  in  Kartik  Soodee  10th, 
^^  1901,  a  balance  of  Rs.  2,253-8-6  was  due  bj  defendant,  and  he 
^^  lodged  with  plaintiff,  as  security,  a  deed  of  sale  of  a  garden 
**  for  Rs.  2,800.  On  the  following  year  accounts  were  again 
^^  made  up,  and  defendant  was  found  a  debtor  of  Rs.  2,419-8^6^ 
^^  which  be  refuses  to  pay,  and  hence  this  suit. 

*^  The  defendant  denies  the  debt,  and  says  be  was  in  part* 
*^  nersbip  with  plaintiff.  On  his  going  to  Calcatta  a  balance  of 
^^  accounts  was  made  out,  and  Rs.  2,253-8-9  was  due  to  him  as 
'^  his  share  on  sonoe  outstanding  debts  due  to  the  firm.  Tb« 
^^  deed  of  sale  of  the  garden  was  not,  he  states,  left  with  plain-* 
^'  tiff  as  security,  but  in  case  any  dispute  should  arise  with  the 
^  zumeendars^  that  plaintiff  might  be  enabled  to  act  for  trim. 

^^  The  Principal  Sudder  Ameen  gave  a  decree  in  favor  of  plain- 
^^  tiff's  claim  on  the  grounds  that  the  debt  was  dearly  proved, 
^  and  the  plea  of  partnership  was  disproved  by  written  corres^ 
^^  pondence  which  passed  between  the  parties  (dispntauts)  while 
*'  the  defendant  was  down  in  Calcutta,  and  in  which  the  hand* 
'^  writing  of  defendant  was  satisfactorily  proved,  notwithstanding 
^'  his  denial.  The  books  also  of  the  plaintiff  proved  the  transac* 
^^  tion  between  the  parties,  and  their  correctnesa  was  not  ques^ 
^^  tioued. 

^^  The  defendant  appeals,  deelaring  that  the  books  of  the 
^  plaintiff  prove  the  partnership,  as  well  as  a  letter  which  he 
^  has  filed,  and  that  be  is  entitled  to  his  decree. 

^^  I  had  the  assistance  of  a  jury  of  five  persons  in  this  case, 
^^  who  gave  their  opinion  that  the  judgment  of  the  Principal  8iid- 
*^  der  Ameen  should  be  upheld.  1  concur  in  this  opinion  as  I 
'^  think  the  plaintiff's  claim  is  clearly  proved  by  the  documents 
f^  mentioned  by  the  Principal  Sadd^  Ameen,  and  I  accordingly 
^^  affirm  the  decree,  and  dismiss  the  appeal,  with  costs  and 
**  interest.'' 

The  decree  of  the  Principal  Sudder  Ameen  which  is  thus 
eonflmied  states  the  ease  in  much  greater  cketail,  but  both  Courts 
have  taken  the  same  view  of  the  matter  and  have  apparently 
regarded  the  issue  as  one  of  partnership  only.  Having  deter- 
mined that  the  plaintiff  and  defendant  were  not  ^^  partners,"  and 
finding  na  material  discrepancy  in  the  accounts,  they  have 
passed  a  decree  in  favor  of  the  plaintiff  for  the  sum  demanded 
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In  this  proceeding  it  appeared  to  the  Court  that  the  lower 
Courts  had  not  gone  into  the  whole  case,  and  a  special 
appeal  was  therefore  admitted  to  determine  whether  the  Jadge 
had  tried  all  the  pleas  material  to  the  issue.  The  Court  are 
of  opinion  that  he  has  not. 

The  answer  of  the  defendant  is  that  he  was  in  partnership 
with  the  plaintiff,  and  that  when  he  went  to  Calcutta  a  balance 
was  struck,  that  is  to  say,  a  ^um  declared  as  due  from  certain 
persons  (Aga  Darwesh  AJohumed,  Mirza  WuUee  Mohumed, 
&c.)»  to  the  partners.  The  defendant  proceeds  to  state  that 
the  plaintiff  took  a  bond  from  Wullee  Mohumed  for  the  greater 
part  of  the  debt,  and  realized  some  portion  of  it  from  other 
sources.  The  defence  therefore  appears  to  this  Court  to  stand 
thus  :  **  First,  I  am  a  partner.  Secondly ,  even  if  I  am  not,  the 
debt  is  due  from  others,  and  not  from  me/'  The  lower  Courts 
have  determined  the  first  point,  but  have  passed  over  the  second 
unnoticed. 

The  Court  however  have  considerable  doubts  whether  it 
was  ever  the  intention  of  the  defendant  to  plead  ^^  partnership'* 
shirakutf  as  the  word  has  been  understood  by  the  Courts  below. 
It  has  apparently  been  assumed  that  the  defendant  claimed  to 
be  considered  as  a  member  of  a  firm  of  which  the  partners  were 
Hafiz  Imam  Buksh  and  Hajee  Syed  Mohumed,  in  which  case  they 
would  have  shared  jointly  in  the  profit  and  loss  of  their  mer- 
cantile speculations.  Bat  this  does  not  appear  to  have  been 
the  meaning  of  the  defendant,  although  the  expressions  used  in 
the  juwab  dawa  certainly  lead  to  the  inference.  Shir  a/cut  may 
not  always  mean  '*  partnership'^  in  the  ordinary  commercial 
sense  of  that  English  word;  and  the  nature  of  the  shirakut 
which  did  really  exist  is  indicated  by  a  passage  in  one  of  the 
defendant's  letters  which  has  been  filed  by  the  plaintiff:  ^^  You 
know  that  the  nature  of  our  shirakut  is  this,  that  the  rupees 
are  yours  and  the  trouble  of  selling  is  mine."  Here  is  shira- 
kut  of  some  kind,  though  certainly  not  partnership  in  the  gene- 
ral sense  of  the  term.  But  whether  the  first  plea  of  the  defend- 
ant has  been  rightly  understood  or  not,  he  is  entitled  to  a  find- 
ing upon  the  second,  namely,  that  the  debt  was  due  from  others 
and  had  even  been  realized  from  them. 

The  correspondence  of  the  pliuntiff  and  defendant  is  of  the 
utmost  importance  in  this  case,  and  from  it  has  been  extracted 
an  admission  on  the  part  of  the  defendant  that  the  debt  was  due 
from  him.  One  of  the  pleas  in  the  petition  of  special  appeal 
is  that  the  contents  of  these  letters  have  never  been  properly 
understood :  and  although  the  special  appeal  was  not  admitted^ 
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upon  that  ground^  the  Court  have  very  little  doubt  that  the 
defendant  is  right.  The  language  used  is  Persian^  but  the  style  is 
80  different  from  that  used  in  these  provinces  that  the  Court 
have  been  unable  to  procure  an  authenticated  English  transla- 
tion. An  attentive  examination  of  these  letters  however  places 
the  defendant's  acknowledgment  of  the  debt  in  a  light  very 
different  from  that  in  which  it  has  been  viewed  by  the  lower 
Courts.  He  admits  that  the  money  is  demandable  from  him^ 
but  not  as  a  debt :  he  represents  himself  as  holding  property  in 
his  hands  belonging  to  the  real  debtor^  and  he  promises  to  pay 
as  soon  as  the  property  shall  have  been  sold.  The  defendant  by 
his  own  account  acted  as  an  agent  for  the  sale  of  the  property 
belonging  to  Wullee  Mohumed  and  others,  and  he  could  not  be 
personally  responsible  for  the  value  of  that  property  until  a 
sale  had  been  effected.  "  I  have  not  yet  got  the  principal/' 
defendant  writes,  ^^  how  can  I  pay  you  interest  V^ 

In  the  concluding  passage  of  the  Principal  Sudder  Ameen's 
English  decree,  it  is  declared  that  the  deposition  of  Wullee  Mo- 
humed, which  had  been  sent  for  from  Lahore,  was  not  essential 
to  the  decision  of  the  case.  Perhaps  not,  if  the  view  of  the  case 
taken  by  the  Principal  Sudder  Ameen  had  been  the  correct  one  : 
but  in  the  view  taken  by  this  Court,  the  evidence  of  Wullee  Mo- 
humed is  of  the  greatest  importance,  and  it  is  remar&able  that 
his  deposition,  which  arrived  after  the  decision  had  been  passed, 
fully  admits  that  he,  WuUee  Mohumed,  is  the  real  debtor^  and 
states  that  he  had  given  the  plaintiff  a  bond  for  the  money. 

The  Court  being  of  opinion  that  the  investigation  of  this 
case  has  been  incomplete,  and  that  the  pleas  of  the  litigants,  even 
if  they  have  been  understood,  have  not  been  disposed  of,  annul 
both  the  decisions  of  the  lower  Courts,  and  direct  that  the  case 
be  remanded  to  the  file  of  the  Principal  Sudder  Ameen,  that  he 
may  try  the  case  de  novo. 
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TtiB2l9T    jANuArtY,    I860. 

Presknt  : 
A.  W.  BEGBIE, 

JUOGB. 

H.  LUSHINGTON, 

AND 

f.  H.  ROBINSON, 

OpFGi  Judges. 

CASE  No.  1  OF  1850. 

Special  Appeal  from   the  decision  of  Moulvee  Mohumed  Hiissun 

Khan,  Principal  Suddo*  Ameen  of  Bartilly^ 

dated  2Ut  July    1849. 

RUNJEET  SINGH  and  othbrs^  (Plaintiffs,)  Appellants, 

versus 

MUSSUMAt  HtlR  KOOXWUR  and  KAN  SINGH, 
(Defendants,)  Respondents. 

Mussumat  Hur  Koonwuf  is  the  widow  of  Nehtee  Singh,  a 
sharer  in  mouzah  Kummurreea,  jointly  with  the  plaintiffs.  At 
the  settlement  the  name  of  the  widow  was  recorded  for  the  share 
of  her  deceased  husband,  and  this  share  she  has  now  alienated 
by  gift  to  the  defendant  Kan  Singh.  The  present  suit  is  there- 
fore brought  to  annul  that  transfer,  and  to  cancel  the  orders  of 
the  Revenue  Authorities,  which  have  been  passed  at  the  request 
of  Mussumat  Hur  Koonwur,  in  consequence  of  the  said  transfer. 

The  plaintiffs  allege  that  it  is  contrary  to  Hindoo  Law  for 
a  widow  to  afienate  the  share  of  her  deceased  husband  ia 
ancestral  undivided  real  property. 

The  defendants  answer  that  Nehtee  Singh,  who  had  been 
for  a  long  period  separate  from  the  plaintiffs,  died  in  1833, 
and  that  the  name  of  Mussumat  Hur  Koonwur  was  entered  in 
the  usual  fouteenamah^  as  heir,  together  with  the  names  of  the 
plaintiffs  :  that  at  the  settlement  her  name  alone  was  recorded 
for  her  husband's  share,  and  that  since  the  wajib-ul-urz  eon- 
tains  the  condition  that  the  several  proprietors  may  transfer 
their  shares,  she  had  a  right  to  make  the  gift  to  Kan  Singh, 
any  thing  in  the  Hindoo  Law  notwithstanding.  They  plead 
further  that  Mussumat   Hur  Koonwur  has  been  in  undisturbed 

Eossession  ever  since  1833^  and  hearing  of  the  claim  was  thui 
arred  by  lapse  of  time. 
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The  Sndder  Ameen  decreed  in  favor  of  the  plaintiffs,  but 
the  Prinripal  Sudder  Ameen  in  appeal  adopted  the  reasoning 
of  the  defendants,  and  apparently  under  the  idea  that  he  was 
uph(»ldinfr  the  settlement  reversed  the  decision,  and  dismissed 
the  plaintiffs'  claim. 

From  this  decision  a  special  appeal  was  admitted  to  try, 
1st,  whether  under  Hindoo  Law  Mussumat  Hur  Koonwur  could 
alienate  the  disputed  property,  and  2ndly,  if  she  could  not^ 
whether  the  contents  of  this  settlement  misl  supersede  the 
protrisions  of  the  Hindoo  Law* 

These  are  in  fact  the  only  two  points  in  the  whole  case, 
and  in  regard  to  the  first,  it  is  not  disputed  that  a  Hindoo 
widow  is  incompetent  to  alienate  the  ancestral  undivided  pro- 
perty of  her  deceased  husband.  There  is  nothing  in  the  case 
before  the  Court  which  takes  the  disputed  land  out  of  this 
category,  and  the  first  point  is  therefore  disposed  of  in  the 
negative. 

The  real  point  at  issue  is,  whether  the  settlement  supersedes 
the  law.  Upon  this  the  Court  are  of  opinion  that  there  is  nothing 
ill  this  settlement  which  can  have  that  effect.  The  members  of 
an  agricultural  community  may  bind  themselves,  just  as  any 
other  persons  may  do,  by  agreeing  to  particular  conditions,  and 
there  is  no  reason  why  these  conditions  should  not  be  recorded 
in  a  wajib'Ul-urz  as  well  as  in  an  ikramamahy  or  similar  private 
deed.  8uch  an  agreement  would  of  course  be  independent  of  law 
so  far  as  the  agreeing  parties  were  concerned  2  but  the  Court  do 
not  perceive  that,  when  this  settlement  of  mouzah  Kummureea 
Vas  made,  the  zumeendars  had  any  intention  of  conferring 
upon  Mussumat  Hur  Koonwur  a  right  which  previously  she  did 
not  possess.  The  settlement  papers  record  generally  the  right 
of  alienation,  a  very  important  and  necessary  provision,  for 
reasons  unconnected  with  the  present  case,  but  the  Court  do  not 
infer  therefrom  that  any  new  privilege  was  granted  to  widows, 
on  the  contrary  they  observe  that  the  late  settlements,  in 
this  as  well  as  in  other  cases,  have  gone  hand  in  hand  with 
the  Hindoo  and  Mohumedan  Laws  in  carrying  out  one  great 
object^  namely,  the  exclusion  of  strangers.  The  denial  of  the 
right  of  alienation  to  a  widovr,  the  kuq  shooffee  and  the  right 
of  preemption  so  generally  agreed  to  at  the  late  settlements 
all  contribute  to  tUs  end,  and  to  construe  the  prov^isiong 
of  the  wajih-uUurz  so  as  to  facilitate  the  introduction  of  per- 
sons unconnected  with  the  village  would  be  to  defeat  one  of 
the  principal  objects  which  those  provisions  were  intended  to 
accomplish, 
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To  avoid  any  misapprehension  on  the  paii;  of  the  litigants 
as  to  the  points  deternained  in  this  case,  the  Court  think  tliat  it 
may  be  useful  to  observe  in  this  place  that  the  hereditary  rig^ht^ 
ofMussumat  Hur  Koonwur,  or  of  Kan  Singh,  if  he  have  any, 
are  untouched  by  this  decree.  The  acts  objected  to  by  the 
plaintiffs  are  the  gift  by  the  widow,  and  the  mutation  of  names 
effected  at  her  request  by  the  Collector ;  and  it  may  be  observed 
in  reference  to  the  defendants'  appeal  to  the  law  of  limitation, 
the  cause  of  action  arose  when  those  acts  were  performed. 

The  Court  therefore  reverse  the  decree  of  the  Principal 
Sudder  Ameen,  and  upholding  the  decision  of  the  Sudder  Ameen, 
.decree  in  favor  of  the  plaintiffs.    Costs  as  usual. 


Tab  21st  January,  1850. 
Present: 
A.  W.  BEGBIE, 

JCJDGE. 

H.  LUSHINGTON, 

AND 

F.  H.  ROBINSON, 

Offo.  Judgks. 

C  ASE  No.  245  of  1849. 

Special  Appeal  from  the  decision  of  Muhumed  Suleem  Khan, 
Principal  Sudder  ^meen  of  Azimgurh^  dated   30th  April  1849. 

NOURUNG  RAF,  (Dbfkndant,)  Appellant, 

versus 

HAJEE  MOHUMED    IMAM  BUKSH  and  others, 

(Plaintiffs,)  Rbspondbnts. 

lliis  was  a  special  appeal  brought  to  try  the  points  in  the 
•following  certificate. 

"  I  admit  an  appeal  in  this  case  to  try  whether  the  Princi- 
'*'  pal  Sudder  Ameen  was  justified  in  reversing  the  Moonsiff^a 
*'  order  merely  on  the  evidence  of  the  plaintifi^s*  karinda  and  his 
**  own  accounts,  without  enquiry  as  to  whether  the  defendants 
'^  had  or  had  not  been  in  possession  of  the  lands  litigated  rtnt^ 
'*  free  for  more  than  12  years,  and  on  the  ground  that  because 

2  A 
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^  the  Rereoue  Authorities  had  refused  to  press  the  Government 
"  claim  to  towfeer^  that  therefore  there  was  no  land  not  paying 
"  rent  to  the  plaintiffs  in  the  village/' 

On  a  reference  to  the  proceedings,  the  Court  found  that  the 
facts,  as  decided  by  the  lower  Courts,  do  not  support  the  points 
set  forth  in  the  certificate.  The  appeal  is  dismissed.  Costs  as 
usual. 


TflE2l8T  January,  1850. 
Present  : 
A.  W.   BEGBIE, 

JUQG?. 

H.  LUSHINGTON, 

AND 

F.  H.   ROBINSON, 

Offo.  Judges. 

CASE  No.  244  of  1849. 

^Special   Appeal  from  the  decision   of  Mohumed   Suleem  KhaUf 
Principal  Sudder  Ameen  of  Azimgurhy  dated  30M  Apr%l\SA9.  . 
ZALIM    RAF,  (Dbfbxdant,)  Appellant, 

versus  , 

HAJEE  MOHUMED   IMAM  BUKSH  and  others, 
(Plaintiffs,)  Respondents. 

This  was  a  special  appeal  brought  to  try  the  points  in  the 
following  certificate. 

"  I  admit  an  appeal  in  this  case  to  try  whether  the  Principal 
*^  Sudder  Ameen  was  justified  in  reversing  the  Moonsififs  order 
'*  merely  on  the  evidence  of  the  plaintiffs'  karinda  and  his  own 
^^  accounts,  without  enquiry  as  to  whether  the  defendant  had  or 
^^  had  not  been  in  possession  of  the  lands  litigated  rent-free  for 
^^  more  than  12  years,  and  on  the  grounds  that  because  the 
"  Revenue  Authorities  had  refused  to  press  the  Government  claim 
"  to  towfeer,  that  therefore  there  was  no  land  not  paying  rent  to 
^'  the  plaintiffs  in  the  village/' 

On  a  reference  to  the  proceedings,  the  Court  found  that  the 
facts,  as  decided  by  the  lower  Courts,  do  not  support  the  points  set 
forth  in  the  certificate.   The  appeal  is  dismissed.    Costs  as  usual. 
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Thb  21st  January,  1860. 

Prbsbnt  : 

A.  W.  BEGBIE, 

JUDGB* 

H.  LUSHINGTON, 

AND 

P.  H.  ROBINSON, 

Offg.  Jctdgbs. 

CASE  No.  243  of  1849. 

Special  Appeal  from  the  decision  of  Mohumed  Suleem  Khan, 
Principal  Sudder  Ameen  of  Azimgurh,  dated  30th  April  1849. 

PURMASHUR  RAI,   (Defendant,)  Appbllant, 

versus 

HAJEE  MOHUMED  IMAM  BUKSH  and  othbrs^ 

(Plaintiffs,)    RsspoNDENrs. 

This  was  a  special  appeal  brought  to  try  the  points  in  the 
following  certificate. 

'*  I  admit  an  appeal  in  this  case  to  try  whether  the  Principal 
•^  Sudder  Ameen  was  justified  in  reversing  the  MoonsiflTs  order 
^'  merely  on  the  evidence  of  the  plaintifiT^s  karinda  and  his  own 
^^  accounts,  without  enquiry  as  to  whether  the  defendants  had  or 
'^  had  not  been  in  possession  of  the  lands  litigated  rent-free  for 
f^  more  than  12  years,  and  on  the  ground  that  because  the  Reve* 
^'  nue  Authorities  had  refused  to  press  the  Government  claim  to 
*^  towfeer^  that  therefore  there  was  no  land  not  paying  rent  to  the 
•'  plaintiffs  in  the  village.*^ 

On  a  reference  to  the  proceedings,  the  Court  found  that  the 
facts,  as  decided  by  the  lower  Courts,  do  not  support  the  points  set 
forth  in  the  certificate.  The  appeal  is  dismissed.    Costs  as  usual. 
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The  28th  January^  1850. 
Prbsrnt  : 
B.  TAYLER, 

AND 

A.  W.  BEGBIE, 

JUDOBS^ 
AND 

H.  LUSHINGTON, 

Offg.  Judgb. 

CASE  No.  10  OF  1850. 

Special  Appeal  from  the  decision  of  J.  P.    Gubbins,  Esq., 
Judge  of  Dehlie,  dated  27th  August  1849. 

JOWAHIR  LALL  and  MIRZA  MOGUL  BEG,  (Dbfbndants,) 

Appellants, 
versus 
RAI  KISHORERAM  and  NARAIN  DASS,  (Plaintiffs,) 

RSSPONDBNTS. 

This  was  a  suit  brought  to  obtain  possession  of  a  house  by 
right  of  preemption.    The  Judge  thus  states  the  case. 

^^  From  the  plaintiffs'  statement  it  would  appear  that  one  of 
^^  the  houses  belonging  to  either  party  adjoin  the  other,  and  that 
'^  Mogul  Beg,  having  failed  to  induce  the  plaintiffs  to  let  him  have 
'^  theirs,  has  at  last,  to  spite  them,  sold  his  own  without  their 
'^  knowledge  or  consent  to  the  other  defendant,  Jowahir  Lall. 

"  The  defendant  asserts  in  reply  that  plaintiffs  positively 
**  refused  to  buy  the  house  when  offered  to  them.^' 

The  Sudder  Ameen  found  that  the  offer  had  been  made  and 
rejected,  and  he  therefore  declared  that  the  plaintiffs  had  lost 
their  right  of  preemption,  but  the  Judge  in  appeal,  being  of 
opinion  that  the  alleged  refusal  of  the  plaintiffs  was  ^^  a  mere  ruse 
on  the  part  of  the  defendants;'^  reversed  the  decision  of  the  Sudder 
Ameen,  and  decreed  in  favor  of  the  plaintiffs. 

It  wafi  urged  in  special  appeal,  that,  as  the  plaintiffs  were 
Hindoos,  and  Mii*za  Mogul  Beg  defendant  was  a  Mohumedao^ 
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the  case  should  not.have  been  tried  by  the  law  of  either  party, 
but  according  to  the  principles  of  equity  and  good  conscience. 
The  application  was  granted,  and  a  certificate  given  to  try  ^^  whe- 
ther the  case  ought  not  to  hare  been  decided  under  Section  9, 
Regulation  VII.  of  1832.*' 

This  Court  are  of  opinion  that  it  ought  not.  The  law  quoted 
provides  that  **  whenever  the  parties  are  of  dififerent  persua- 
sions, the  laws  of  those  religions  shall  not  be  permitted  to 
operate  so  as  to  deprive  such  parties  of  any  property,  to  which, 
but  for  the  operation  of  such  laws,  they  would  have  been  enti- 
tled ;*'  but  in  this  case  the  only  party  who  loses  any  thing  is  the 
defendant  Jowahir  Lall,  and  he  i^  of  the  same  persuasion  with 
the  plaintifi>$.  The  right  of  preemption  is  of  Mohumedan  origin, 
but  it  has  frequently  been  accepted  by  the  Hindoos ;  and  where, 
as  in  the  instance  before  the  Court,  no  objection  whatever  is  made 
to  the  applicability  of  the  law  which  governed  the  decision,  tlie 
Courts  are  not  called  upon,  propria  motu  to  refuse  to  administer 
that  law  to  the  Hindoos. 

Still  less  can  any  objection  be  now  taken  by  the  defendant 
Mogul  Beg  who  is  a  Mohumedan. 

This  Court,  therefore,  being  of  opinion  that  the  Judge  had  no 
question  of  law  before  him,  either  adauced  by  the  parties  or  such 
as  he  was  bound  to  advert  to  of  his  own  accord,  and  that  he 
found  only  facts  which  he  was  competent  finally  to  decide  upon, 
dismiss  the  appeal,  and  confirm  the  decree  of  the  lower  Court. 
Costs  as  usual. 
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Tub  28th  January,  1850, 
Presunt: 
B.  TAYLEU, 

AND 

A.  W.  BEGBIE, 

JCJDGES^ 
AND 

H.  LUSHINGTON, 

OfPG.    JVDGH. 

CASE  No.  5  OF  1850. 

Special  Appeal  from  the  dechion  of  Mohumed  Abdool  A  zeez^ 

Principal  Sadder  /Jmeen  of  Goruc/epore^ 

dated  3rd  December  1848, 

SUHAI  KOOLAHPOOREE,   (Dbpbndant,)  Appellant, 

versus 

NOOR   ALI   AND    OTHERS,    (PLAINTIFFS,)    RESPONDENTS. 

The    plaintiffs  sue  to  recover    the    sum  of  Rs.  7-9-6,  on 

account  of  ^ound  rent,  for  land  on  which  the  shops  of  the  defen- 

dant  are  bupt.    The  defendant  denies  the  right  of  the  plaintiffs 

to  collect  ground  rent  from  the  bazar  in  mohullah  Oordomundee, 

situated  in  the  city  of  Goruckpore,  alleging  that  it  is  badshaheey 

and  has  never  paid  rent  to  the  zumeendar,  the  Rajah  of  Sutapee 

whose  rights  and  interests  the  defendant  purchased  at  auction 

in  the  execution  of  a  decree  against  the  Rajah.     It  appears  that 

the  ancestor  of  the  Rajah  in  the  year  1815  sued  the  ancestor 

of  the  defendant  for  ground  rent  of  this  same  land,  that  the 

-  ,     ,    plea  now  urged  that  the  bazar  was  bdd^ 

iffi  SiSrA jS^ut    *A«Aee  was  then  pleaded,  aad  the  Rajah's 

vertui  claim    to    levy  ground    rent    was    not 

Ruinmun  Jhussoumdun,  Re-    rccognized  by  the  Civil  Courts.    The  suit 

.    spondent.   decided    12th  dismissed  becausc  the  mohullahdar 

c.eptemDer  lod/.  ,»  ■  j  _a^ai«j 

Radha  Mohun  Ghoso  had  not  been   made     a    party    to    the 

versuM  suit.    The    Courts    have    now    decided 

Ramchund,  26th  September,    ^^  f^^^^  ^f  ^^^  plaintiffs  in  accordance 

Calcutta'  Court's  decUioM,      with  the  two  precedents  noted  in  the? 
▼oi.  7th,  page  182,  margin.* 

A  special  appeal  was  granted  ^'  to  determine  whether  the 
f  lidntiffs'  claim  is  not  barred  by  the  statute  of  limitation/'    The 

Digitized  by  VjOOQIC 


24 

Court  remark  that  the  claim  is  not  barred^  provided  the  liability  of 
the  ground  to  pay  rent  to  the  zumeendar  is  undisputed,  but  this 
point  has  not  been  ruled,  and  until  it  be  decided  the  question 
of  law  submitted  in  the  certificate  cannot  be  determinea.  The 
defendant  appears  to  have  held  the  land  free  from  the  payment 
of  rent  for  more  than  30  years,  that  time  having  elapsed  since 
the  passing  of  the  decrees  in  which  the  Courts  would  not  recognize 
the  zumeendar^s  right  to  collect  ground  rent  from  the  bazar. 
The  subordinate  Courts  have  now  assumed  that  the  Rajah  had 
this  ri^ht,  and  instead  of  requiring  plaintiflTs  to  establish  this 
point  have  decreed  against  the  defendant,  because  he  had  not 
shewn  good  cause  why  he  should  be  exempt  from  payment. 
The  precedents  under  which  the  decisions  have  been  passed 
distinctly  admit  the  right  to  collect  rents^  and  they  cannot 
therefore  be  regarded  as  strictly  applicable  to  the  present  suit 
until  that  point  be  established.  Under  these  circumstances  the 
Court  reverse  the  decisions  of  both  Courts,  and  remand  the  suit, 
in  order  that  the  plea  set  foith  by  the  plaintiffs,  namely,  that 
the  defendant  had  paid  rent  to  the  Rajah  up  to  the  time  of  the 
auction  sale,  be  determined.    Costs  as  usuaL 


The  30th  January,  1850. 
Presbnt  : 

H.  LUSHINGTON, 

Offg.  Judgb* 

CASE  No.  21  OF  1850. 

Special  Appeal  from  the  decision  of  H.  Armstrong,  Esq.,  Judg% 

of  Futtehpore^  dated  6th  November  1849. 

ILAHEE  SHAH,  (onb  of  thb  Defendants,)  Appellant, 

verstis 
SHUMSHAD  HOOSSEIN,   (Plaintiff,)  Respondent. 

The  decree  of  the  Zillah  Judge  is  as  follows.  ^  Claim^  for 
^^  Rs.  12  the  value  of  a  kaitah  tree. 

*^  The  plaintiff  alleged  that  the  tree  was  in  a  garden  belong- 
**  ing  to  Meer  Saadut  Ali  in  the  town  of  Futtehpore,  and  was 
*'  blown  down  in  a  storm  on  the  18th  May  last,  and  was  sold 
*'  to  him  by  Saadut  Ali  for  Rs.  3.  The  defendants,  however, 
•'  against  his  remonstrance,  carried  away  the  tree,  and  he  has 
^^  now  brought  this  action  against  them  to  recover  the  price  of  it* 
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The  defendants  denied  that  the  tree  in  question  belonged 
^  to  Saadut  Ali,  and  therefore  he  had  no  right  to  sell  it  to  the 
•'  plaintiff.  The  tree,  they  pleaded,  had  been  planted  by  their 
^  moorisy  and  was  in  their  possession. 

*'  The  Moonsiff  decided  that  it  was  clear  from  the  decree 
'^  of  his  Court,  dated  the  26th  April  1845,  in  the  suit  which 
''  8aadut  Ali  had  brought  against  Imamee  Shah,  that  the  grove 
**  in  which  the  tree  was  did  belong  to  Saadut  Ali,  and,  conse- 
^^  quently,  the  defendant's  plea  of  the  tree  not  being  the  property 
**  of  Saadut  Ali  was  untenable,  and  he  accordingly  gave  a  decree 
*^  in  the  plaintiff's  favor  for  Rs.  3^  the  price  he  had  paid  for 
*'  the  tree. 

^^  Against  this  decision  the  defendants  have  appealed.  I  see, 
**  however,  no  reason  to  interfere  with  the  decision,  which  is 
*^  affirmed,  and  the  appeal  rejected,  with  costs,  as  usual,  against 
*^  the  appellants.^' 

Prom  this  decision  a  special  appeal  was  granted  to  try  whe- 
ther the  decree  of  the  26th  April  1845  had  not  been  miscon- 
strued. On  reference  to  the  English  decision  in  that  case  and  to 
the  award  of  the  arbitrators  upon  which  it  was  founded,  it 
appears  to  the  Court  that  it  was  not  then  decided  that  ^^  the 
'^  grove  in  which  the  tree  was  did  belong  to  Saadut  Ali,''  in  the 
sense  in  which  the  words  are  here  used.  The  decree  of  the  26th 
April  1845  records, — "  After  the  misl  had  been  read  and  the 
'^  nature  of  the  case  ascertained,  the  request  of  the  appellant's 
*^  (Saadut  Ali,  plaintiff)  vakeel,  which  had  been  previously  sub- 
*^  mitted,  was  granted,  and  the  case  was  postponed  for  trial  under 
"  Regulation  VI.  of  1832,  The  opinion  of  the  punchayet  involved 
^^  more  than  the  plaintiff  claimed,  but  in  conformity  with  that 
"  portion  of  their  decision  which  is  agreeable  to  the  authority 
*^  given  them,  the  decree  of  the  Moonsiff  is  reversed,  and  a  decree 
**  given  to  the  plaintiff  for  six  ptisseree  of  mohwa"  The 
thing  decreed  was  the  mo/nva,  and  nothing  more.  The  thing 
awarded  by  the  punchayet  was  some  thing  more,  but  it  is 
expressly  declared  in  the  decision  of  the  26th  April  1845  that  the 
punchayet  had  exceeded  their  authority. 

Yet,  even  if  the  award  be  accepted  in  its  totality,  it  does 
not  follow  that  the  tree  blown  down  did  belong  to  Saadut  Ali. 
The  award  is  perfectly  consistent  with  the  recognized  rights  of 
separate  parties  in  groves,  but  it  does  not  reach  the  point  at 
issue,  namely,  the  ownership  of  the  tree  blown  down.  The 
award  declares  that  the  ground  and  the  burial  place  belong  to 
Saadut  Ali,  (hukeeyut-o-mUkeeyiU)  and  that  the  produce  of  the 
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trees  belongs  to  the  faqueersy  defendants,  on  condition  of  paying 
a  portion  thereof  annually  to  Saadut  Ali,  plaintiff. 

There  is  scarcely  a  village  in  which  there  is  not  a  grove 
similarly  circumstanced,  and  if  the  punchayet  did  not  include  in 
their  decision  the  right  to  the  wood  of  trees  blown  down  or 
otherwise  destroyed  it  was  probably  because  they  thought  it 
superfluous  to  declare  that  which  the  custom  of  the  country  had 
made  known  to  all.  The  inference  to  be  drawn  from  the  award 
is,  in  the  opinion  of  the  Court,  contrary  to  that  at  which  the  lower 
Courts  have  arrived ;  but  the  point  has  not  been  judicially  deter- 
mined, and  the  decree  appealed  from  is  therefore  defective. 

The  decrees  of  both  the  lower  Courts  are  annulled,  and  the 
case  is  remanded  to  the  file  of  the  Moonsiff,  in  order  that  he  may 
determine  the  point  at  issue^  namely,  the  right  to  the  tree  blown 
down.    Costs  as  usual. 
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Tito  4tii  Fbbiivart,  I860* 

^RESBNT  t 

B.  tAYLER, 

ANor 
A.  W.   BEGBIE, 

AND 

H.   LUSflWOTON, 

Case  no.  17  of  isso. 

Special  Appeal  from  the  decision  cf  MmdDH  Mohnnted  ItuaHiee^ 

0(MetA  KhaUy  Frincipal  Sudder  Ameen  of  AliygurA, 

dated  yOth  July'  1849. 

DYARAM,  (Defendant,)  Appellant, 
versus 
J.  <yB.  SAUNDERS,  (Plain^tIff,)  Rss^bNtoEi^t. 

Thcrinhvhitiffsaedto  fceover  ai  stfm  of  money  which  hai 
he^n  realized  from  himf  tinder  a  certaSn  security  bond,  and  to  be 
protected  flroma  fwrther  demahd  made  upoA  him  by  tire  defendant 
under  the  sarm^  document.  The  claim  was  dismissed  by  the 
Sudder  Ameen,  but  the  Principal  Sudder  Ameen  in  appeal 
refssed  tO'  gm  the  {^intifT  an  order  for  the  recovery  of  the  money 
paid,  whilst  be  cooBented  to  proteicH  him  li'om  any  further 
deiiMUMk 

'  in  special  appeal,  at  the  instance'  of  the  plaintiff,  it  was  held 
thiat  the  decree  of  the  Principal  Sudder  Ameeh  could  not  be 
upheld. 

'^  It  is  indisputable  that  Whatever  be  the  opinion  of  the  Court 
**  upon  the  points  abovementioned,  the  order  passed  in  regard 
**  to  the?  two  sums  must  be  the  same.  Either  plaintiff  is  respon- 
*^  stbfcr  for  the  sums  due  by  Seetaram  and  others  to  Dyaram 
'^  defendant,  or  he  is  not :  but,  as  the  case  stands,  that  he  should 
"  be  released  from  responsibility  iti  regard  to  one  sum  irithout 
*^  obtaining  a  dtecree  for  the  recwery  of  the  other,  and  vice  vefsct.^* 
Seepviftted  Decisions  Sudder  Dewsmny  AdtfidM  29th  May  1849^, 
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The  case  was  accordingly  remanded  to  the'  Principal  Sndder 
Ameen  that  he  might  pass  a  consistent  decision,  and  he  has  now 
passed  a  decree  in  favor  of  the  plaintiff  for  the  whole  daim^ 
from  which  the  present  special  appeal  has  been  preferred. 

It  will  be  necessary  to  notice  the  circumstances  of  the  case. 

Dyaram,  the  defendant  in  the  suit  before  the  Court,  brought 
to  sale  the  rights  and  interests  of  Seetaram  and  others  in  certain 
lands,  (mouzah  Chabooreepore)  in  satisfaction  of  a  decree  which 
be  held  against  those  persons  after  the  sale  had  taken  place, 
Seetaram,  &c.  lodged  the  money  due  under  the  decree,  ana  pro- 
cured an  order  from  the  Court  reversing  the  sale.  Seetaram^ 
&c.,  at  the  time  of  depositing  the  money  stated  that  they  had 
procured  the  same  from  J.  O^B.  Saunders,  the  present  plaintiff, 
u  circumstance,  however,  which  does  not  bear  upon  the  case. 
The  Judge  by  whom  the  sale  was  reversed  directed  that  the  sum 
deposited  should  not  be  liable  to  attachment  on  account  of  any 
other  decree  ;  but  Dyaram,  the  decreeholder,  being  dissatisfied 
with  this  order  appealed  to  the  Sudder  Dewanny  Adawiut,  and 
procured  from  that  Court  the  reversal  of  the  Judge's  order,  and 
the  confirmation  of  the  sale. 

The  sale  having  been  thus  upheld,  Seetaram,  &c.  applied 
to  the  Court  to  get  back  the  money  which  had  been  deposited 
for  the  purpose  of  staying  that  sale,  but  Dyaram  had  other 
claims  upon  Seetaram,  &c.,  and  he  applied  to  the  Principal  Sud- 
der Ameen  to  attach  the  money  in  dispoiit  belonging  to  Seeta- 
ram. This  application  was  at  first  rejected,  but  when  Dyaram 
notified  his  intention  of  appealing,  the  Principal  Sudder  Ameeu 
directed  that  the  treasurer  should  retain  in  his  hands  during  the 
period  aUowed  for  the  appeal,  Rs.  1,134-0*2,  that  being  the  amount 
claimed  at  the  time  by  Dyaram.  This  order  was  dated  14th 
December  1842,  and  it  is  the  point  upon  which  the  case  turns. 

But  although  the  money  was  thus  attached,  Seetaram  was 
improperly  allowed  to  take  it  out  of  Court  on  the  security  of  the 

E resent  plaintiff,  J.  CVB.  Saunders,  and  when   Dyaram  pressed 
is  claim  on  the  security,  J.  (yB.  Saunders  brought  the  present 
action  against  Dyaram. 

Dyaram  had  never  appealed  from  the  abovementioned 
order  of  the  14th  December  1842,  although  he  had  declared  that 
he  would  appeal,  and  thus  obtained  the  order  for  the  attachment 
during  the  period  allowed  for  the  appeal.  The  plaintiff  therefore 
argues  that  as  soon  as  the  period  of  appeal  had  passed,  the  attach- 
ment existed  no  longer,  and  that  consequently  the  security  bond 
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ceased  to  be  in  force.  The  defendant,  Djraram^  on  the  other  hand 
submits  that,  as  the  plaintiff  had  become  surety  for  the  uueon^« 
tional  payment  of  the  sums  remaining  due  from  Seetaram,  &c., 
there  was  no  longer  any  reason  why  he  should  appeal. 

The  Principal  Sudder  Ameen  has  adopted  the  view  taken 
by  the  plaintiff,  and  decreed  in  his  favor. 

From  this  decision  the  special  appeal  was  admitted  to  try, 
^^  whether  the  Principal  Sndder  Ameen^has  not  founded  his 
*^  decree  upon  a  fact  irrelevant  to  the  point  at  issue.  He  having 
^^  declared  that  the  security  bond  had  ceased  to  be  in  force, 
'^  because  the  defendant  faUed  to  anpeal  from  the  order  of  the 
«  14th  December  1812/' 

The  Court  are  of  opinion  that  the  failure  to  appeal  did 
not  extinguish  the  security  bond.  Had  the  parties,  by  whom 
the  money  had  been  deposited,  waited  till  the  expiration  of  the 
period  of  appeal,  they  might  then  in  due  course  have  recovered 
their  money,  although  the  order,  {also  dated  14th  December 
1842)  under  which  they  would  have  so  recovered  it  was  unques* 
tionably  irregular.  As  it  was,  the  attachment  ceased  to  exist, 
not  on  the  expiration  of  the  period  of  appeal  but  on  the  execution 
of  the  security  bond  and  consequent  release  of  the  property 
attached.  It  was  optional  with  the  surety  to  make  any  condi- 
tions he  pleased  when  he  incurred  the  responsibility;  but  what- 
ever may  have  been  his  intention  the  security  bond  contains  no 
condition  whatever.  The  terms  are  distinct  '^  I  have  received 
^^theRs.  1,134;  and  thereby  declare  that  whatever  sum  may 
'^  appear  to  be  due  by  the  defendants  (Seetaram  and  others)  on 
^  account  of  interest  and  mesne  profits,  that  sum  I,  the  security, 
**  will  immediately  pay  into  Court.''  With  such  security  as  this 
for  the  payment  of  his  demands  it  was  not  incumbent  on  Dya- 
ram  to  appeal  from  the  order  of  the  14th  December  1842.  It  was 
no  longer  an  object  to  him  to  get  that  order  reversed :  the  security 
was  not  conditional  upon  the  appeal :  he  relied  upon  that  seen* 
rity,  and  in  the  judgment  of  the  Court  he  was  right  in  doing  so. 

Under  these  circumstances,  the  Court  reverse  the  decision  of 
the  Principal  Sudder  Ameen  and  dismiss  the  claim  of  thepliuntiff. 
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TUM  5th    FflBRCJART^   I85(Xr 

Presbnt: 
B.  TAYLER, 

AND 

A.  W.  BEGBIE, 

JlTDOBSr. 
AND 

H,  LUSHINGTON, 

Offg.  Jc7D«E. 

CASE  No.  23  OF  1849. 


Meguhr  Appeal  from  the  decision  of  Motdvee  Mokumed  JumeeU 

ooddeen  Khan,  Principal  Siidder  Ameen  of  Benares, 

dated  25th  February  1848. 

NISCHUL  DASS  and   others^   (Defendants^  Appellants, 

versus 
MONEE  JEE^  (Plaintiff^)  Respondent. 

The  claim  is  to  obtain  possession  of  2  beegahs  9  bisirahs  of 
land,  known  as  the  akharak  of  Baba  Toolsee  Dass,  faqeer, 
together  with  the  buildings^  trees,  ^c,  standing  on  the  said 
ground;  and  several  miscellaneous  articles. 

The  subject  of  the  present  suit  is  a  piece  of  ground  In  the 
city  of  Benares,  said  to  have  belonged  to  one  Beetle  Wilford,  bjr 
whose  permission  faqters  located  themselves  on  the  said  ground 
and  there  occupied  themselves  in  reading  the  Vedas,  other 
persons  not  being  faqeers  erected  houses  on  the  land,  but  the 
jfaqeers  occupied  the  whole  ground,  and  the  place  became  known 
as  the  a/charah  of  Toolsee  Dass. 

Thns  far  the  parties  to  the  present  suit  agree  in  their  state- 
ments; but  the  plaintiff  alleges  that  Beebee  Wilford  appropriated 
the  compound  to  religious  purposes,  and  placed  there  Toolsee 
Dass,  as  the  superintendent  of  a  Religions  Community,  He 
further  states  that  on  the  death  of  Toolsee  Dass,  which  happened 
some  20  years  ago,  he  was  succeeded  in  the  muhuntee  by  Gobind 
Dass,  (plaintiff  deceased),  and  that  he  has  now  been  dispossessed 
by  the  rest  of  the  faqeers,  who  refuse  to  acknowledge  bis 
authority. 
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Amongst  the  defendants  is  Atmaram  Jfaa^  who  has  built  m 
bouse  and  levelled  some  ground  within,  or  adjacent  to,  the  com- 
pound of  Beebee  Wilford ;  and  whom  it  is  necessary  thus  to 
specify,  because  the  Principal  Sudder  Ameen  has  considered 
Atroaram  Jha  to  be  circumstanced  di£ferent]y  from  the  other 
faqeers,  and  has  decreed  accordingly.  The  parties  abovemen- 
tioned,  who  erected  houses  for  the  use  of  the/ojecr*,  though  not 
themsekes  belonging  to  that  class,  and  George  Fredrick  Wilford^ 
the  son  of  Bed>ee  Wilford  have  also  been  made  defendants. 

The  only  party,  however,  whose  defence  bears  upon  the  points 
at  issue  in  this  case  is  composed  of  the  faqeers,  who  reject 
the  authority  of  the  self-elected  muhunt^  and  consequently 
deny  his  right  to  any  of  the  property  which  he  claims  in  virtue 
of  his  office.  They  maintain  that  Beebee  Wilford,  a  Mohume- 
dan,  never  appropriated  the  ground  to  the  religious  purposes  of 
Hindoos,  or  to  any  religious  purpose:  that  she  allowed Toolsee 
Dass  to  reside  there  like  the  rest ;  that  plaintiff  has  not  indicated 
the  punth  of  which  Toolsee  Dass  could  have  been  muhunt; 
that  no  guddee  was  ever  established  in  the  disputed  compound ; 
that  Toolscfe  Dass  was  a  brahmin,  and  that  it  was  therefore  very 
unlikely  that  he  should  have  been  succeeded  by  Gobind  Dass,  a 
Sooddra,  even  if  he  himself  had  been  a  muhunt :  that  all  the 
faqeers  resided  independently,  and  that  whatever  the  authority 
by  which  they  held  their  tenures,  it  was  not  by  the  authority 
of  Toolsee  Dass  or  of  any  one  who  might  call  himself  his  suc^ 
cessor.        « 

The  Principal  Sudder  Ameen  visited  the  spot,  and  finding  that 
the  ground  occupied  by  the  defendant  Atmaram  Jha  was  not 
i^ittiin  the  compound  but  separate  therefrom,  he  dismisses  the 
plaintiff's  claim  so  far  as  this  holding  is  concerned.  In  regard 
to  the  rest,  he  finds  that  the  ground,  bungalow,  and  trees  are  the 
property  of  Beebee  Wilford,  that  she  placed  Toolsee  Dass  there, 
and  that  Toolsee  Dass  was  succeeded  by  Gobind  Dass.  He 
therefore  gives  a  decree  against  all  the  other  defendants,  and 
adds  a  condition  that  the  faqeers  are  on  no  account  to  be  turned 
out  of  their  houses  by  the  plaintiff.  He  dismisses  the  claim  to 
the  books,  &c. 

From  this  decree  both  parties  have  appealed.  The  plmntiff 
desiring  to  include  in  the  decree  the  holding  of  Atmaram  Jha, 
and  to  strike  out  the  conditional  clause  in  favor  of  the  faqeers^ 
occupation ;  and  the  defendants  Nischul  Dass,  &c.,  faqeers, 
maintaining  as  before  that  the  plaintiff  had  no  more  right  than 
the  rest. 
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The  decree  of  the  Principal  Sudder  Ameen  does  not  appear 
to  this  Coart  to  be  very  clear  or  satisfactory.  The  wording  of 
it  in  some  places,  considered  in  conjunction  with  certain  pas- 
sages in  the  pleadings,  and  in  the  petitions  of  appeal,  suggested 
a  doubt  as  to  the  nattxre  of  the  right  claimed  and  decr^.  It 
was  however  agreed  to  by  all  parties  that  the  right  claimed 
and  decreed  should  be  understood  to  be  that  right  which  the 
mufmnty  or  superintendent  of  a  Religious  Community,  exercises 
over  property  appropriated  to  the  use  of  such  Community.  Under 
this  view  the  decree  is  inconsistent  in  itself;  for  whilst  it  appa- 
rently recognizes  the  appropriation,  and  the  existence  of  a  guddee^ 
it  prescribes  limits  to  the  authority  of  the  tnuhunt :  a  matter  with 
which  the  Court  had  no  concern.  If  the  endowment  was  really 
made,  and  if  the  plaintiff  was  the  muhunt  of  the  Community  for 
whose  use  the  land  had  been  appropriated,  the  right  of  the  faqeers 
to  occupy  depended  on  the  rules  of  the  punth  and  not  upon  the 
ideas  of  justice  entertained  by  the  Principal  Sudder  Ameen,  and 
if  on  the  other  hand  the  endowment  and  the  muhuntee  were  not 
proved,  it  is  not  clear  how  the  plaintiff  can  get  a  decree  at  all. 

But  it  further  appears  to  the  Court  that  the  Principal  Sudder 
Ameen  has  assumed  the  fact  of  appropriation,  and  has  been 
satisfied  with  very  little  proof  of  the  existence  of  a  guddee.  The 
claim  was  founded  upon  nothing,  and  the  Principal  Sudder  Ameen 
seems  to  have  had  some  difficulty  in  fixing  the  principles  upon 
which  the  case  should  be  decided.  The  point  at  issue  was  not 
only  whether  muhunt  Gobind  Dass  had  succeeded  muhunt  l\>ol« 
see  Dass,  as  the  Principal  Sudder  Ameen  seems  to  have  supposed, 
but  whether  there  were  any  appropriation,  and  any  guddee  at  all. 
In  order  to  dispose  of  all  the  pleas  of  the  litigants  it  was  neces- 
sary to  determine,  1st.  Whether  the  defendants  were  the  mem- 
bers of  any  punth  who  acknowledged  a  muhunt ;  2ndly.  Whether 
Toolsee  Dass,  followed  by  Gobind  Dass  and  Monee  Jee,  was 
that  muhunt ;  and,  Srdly.  Whether  the  land  claimed  was  appro- 
priated or  not :  for  all  these  points  were  denied  by  the  defendants. 

In  regard  to  the  first  point  the  Court  is  not,  up  to  the 
present  time,  aware  of  the  designation  of  the  punth  or  religious 
sect  to  which  the  parties  may  belong.  They  learn  from  th^ 
pleadings,  written  and  oral,  that  the  parties  are  fcLqeerSy  and 
that  they  read  their  scriptures,  but  this  is  all  the  information 
which  they  have  upon  the  subject. 

Upon  the  second  point  they  have  the  depositions  of  the 
witnesses,  upon  which  they  do  not  feel  inclined  to  place  implicit 
reliance* 
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It  however  certainly  does  appear  upon  the  whole,  that  there 
is  a  Community  of  some  sort,  and  that  Toolsee  Dass  was  during 
hislife  the  chief  person  amongst  them.  That  Gobind  Dass  may 
have  succeeded  to  whatever  privileges  Toolsee  Dass  possessed 
is  very  possible,  and  the  Court  are  not  prepared  to  question  the 
correctness  of  the  finding  of  the  Principal  Sudder  Ameen  upon 
this  particular  point,  but  they  do  not  consider  these  facts  sufficient 
to  carry  a  decree  in  the  present  case,  unless  the  third  point  be 
established,  namely,  that  the  land  claimed  was  appropriated  land, 
and  of  this  there  is  no  proof  whatsoever. 

But  whatever  difficulty  there  may  be  in  disposing  of  the 
case  upon  judicial  principles,  the  Court  believe  that  the  history 
of  the  case  is  scarcely  doubtful.  The  owner  of  a  compound  with 
a  bungalow  in  it  and  trees  growing  upon  it  permitted  faqeetf 
to  locate  themselves  thereof  One  of  them,  perhaps  the  first 
comer,  became  the  chief  person  amongst  them.  As  time  wore 
on  the  assembled  /aoefr«  began  to  be  regarded  as  a  Religious 
Community,  and  the  cnief  person,  for  all  societies  have  a  head, 
approached  more  nearly  to  the  character  of  a  muhtmt.  But 
before  the  society  had  reached  maturity,  the  strongest  party 
assumed  too  much;  disputes  ensued;  and  the  defect  in  the 
foundation  was  brought  to  light 

Admitting  then  that  the  plaintiflF  and  those  whom  he  repre« 
sents  in  this  suit  may  have  been,  to  a  certain  extent,  the  muhmtB 
of  a  Religious  Community,  still  the  Court  cannot  give  a  decree  to 
auch  parties  for  possession  of  land  which  has  never  been  appro- 
priated to  the  use  of  that  Community.  Plaintiff  and  the  defend- 
ants, or  any  one  else  may  possess  right  of  property,  or  of  occupa- 
tion, in  this  ground,  but  not  of  the  description  daimed  by  the 
plidntiff. 

The  decree  of  the  lower  Court  is  reversed,  and  the  claim  of 
the  plaintiff  dismissed. 

Costs  as  usuaL 
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Paksbnt  c 
B.  TAYLER, 

A.W.  BEQBm, 

JODGM. 
AND 

H.  LUSHJNGTON^ 

OvFO.  JUDGB. 

CASeNpl^of  1849, 

ftegulqr  Appeal  from  the  decision  of  J^oidvpe  Mpf^f*^'^  Jumefl- 

ooddeen  Khu^n,    Principal  Sudder  Jmefin  f/  B^mnh 

dated  26ih  February  1846. 

MONEE  JEB,  (PJ.AINTIPF,)  Appb|.lant, 

versus 

ATMARAM  JHA,  NISCHUL  DA86  and  ovburs, 
(Dbpbndants^)  Rbspondbnts. 

The  decision  in  this  case  is  recorded  under  this  date  on  tbe 
separate  appeal  of  Nischul  Dass,  &c.,  versus  Mone^  Je^^  oa  the 
grounds  therein  contained,  this  appeal  is  disfmssed. 


Thb  5th  February,  I860. 
A.  W.  BEGBIE, 

^IJDGB. 

CASE  No.  132  OP  1849. 

Special  Appeal  from   the  decision  of  Khadim   Hoossein   Khan, 

Principal  Sudder  Ameen  of  Catinipore^  dated  9th  September  1848. 

GUNESHEE,  (Plaintiff,)  Appbllant, 

versus 

PURSHUN  and  NUKCHED,  (Dbpbndants,)  Rbspondbnts. 

Plaintiff  sued  to  recover  the  sum  of  Rs.  148-7^  balance  of  a 
debt  with  interest  due  to  him  firom  defemdanta  as  per  entry  in 
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bis  huhMe^  ^fter  jedaetiog  Rs.  15  whieb  hdd  been  repaid,  the  toan 
Hawing  date  29tb  Cbf  n,  1899  Sumbut. 

The  de£endaat9  deny  that  they  had  ever  incurred  the  alleged 
dcbt^  and  the  statement  as  to  the  repayment  of  a  portion  they 
assert  to  be  equally  false.  The  plaintiff  had  in  deposit  some  pro*  . 
perty  belonging  to  defendants^  of  which  they  bad  urged  the 
restoration^  in  consequence  of  whicli,  this. false  claim  had  been 
instituted,  and  they  objected  to  the  trustworthiness  of  the  account 
book  according  to  which  plaintiffs  su^d. 

The  Moonsiffof  Cawnpore  gave  a  decree  in  favor  of  plain- 
tiff, which  decision  was  revereed  on  appeal  by  the  Principal 
Suddcr  Ameen. 

A  special  appeal  was  granted  to  try  '*  whether  the  Principal 
^^Sudder  Ameen  was  justified  by  law,  judicial  usage  or  precedent 
'*  in  dismissing  the  appellant^s  claim  solely  on  the  ground  of  his 
^^  account  book  being  a  single  one  without  advertence  to  the 
'^  possible  trustworthinesss  of  that  document,  and  the  evidence  of 
'^  tlie  witnesses  adduced  in  support  of  the  alleged  pecuniary 
^^  transactions  between  the  parties,  (and  without  recording  his 
^^  reasons  for  disbelieving  the  testimony  of  those  witnesses,  on 
'^  tiie  strength  of  which  the  Moonsiff  had  ^iven  a  decree  in  favor 
*^  of  the  appellant).** 

I  am  of  opinion  that  the  Principal  Sudder  Ameen  was  not 
justified  by  either  law  or  usa^e  in  djsmis9ipg  this  suit  for  the  reason 
stated  by  him.  The  Principal  Sudder  Ameen  lays  it  down  as  a 
gmernlruk  that  a  ringle  account  book  is  not  deserving  of  credit, 
mul  that  th^re  must  be  a  regular  set  of  books  to  justify  a 
decree  in  favor  of  a  plaintiff ;  having  laid  down  this  axiom* 
he  puts  aside  the  oral  evidence^  not  because  he  finds  any 
thing  contradictory  or  improbable  in  the  statements  of  the 
plmtiff's  witnesses,  but  simply  because  he  considers  the  single 
account  book  not  trustworthy,  and  will  not  tberefbre  pay 
any  attention  to  the  oral  testimony  adduced  in  support  of  the 
suit  founded  thereon.   The  Court  cannot  give  its  sanction  to  so 

fmeral  and  sweeping  a  condemnation  of  what  is  understood  to 
ft  fi  very  common  mode  of  keeping  accounts  in  this  country.  It 
is  true  that  a  tdugk  account  book  is  not  so  satlsftictory  evidence 
as  a  regular  set  of  boohs,  such  as  are  usually  kept  by  hankers, 
but  it  does  not  necessarily  follow  that  such  an  account  book 
Is  altogether  underserving  of  credit^  especially  if  it  caa  be  sbewa 
by  the  evidence  of  credible  witnesses  that  the  transactions  there^^ 
in  entered  did  actually  take  place.  The  Moonsiff  gives  several 
reasons  for  helieving  the  statement  of  the  plaintiff  (appeUaat)  ia 
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E reference  to  that  of  the  defendant,  of  which  no  notice  10  taken 
y  the  Principal  Sudder  Ameen  nor  any  attempt  made  to  refate 
them.  The  suit  is  accordingly  remanded  to  the  Principal  Sudder 
Ameen  who  will  reconsider  his  judgment  with  reference  to  the 
foregoing  remarks. 

Costs  as  usual* 


The  14th  Februart^  1850. 
Present : 
B.  TAYLER, 

AND 

A.  W.  BE6BIE, 

Judges. 

AND 

H.  LUSHINGTON, 

Offg.  Judge* 

CASE  No.  218  OF  1849. 

Special  Appeal  from  the  decision  of  Mr.  J.  P.  Gubbins^  Judg0 

of  Defdie,  dated  23rd  July  1849. 

MAUNDAUN,  (Plaintiff,)  Appellant^ 

verstis 
RUDDOO,  (Defendant,)  Respondent. 

The  parties  to  the  suit  contracted  jointly  to  supply  some 
mule  gear  to  the  Commissariat.  The  plaintiff  claims  from  the 
defendant  his  share  of  the  profits  in  the  transaction  and  founds 
the  present  suit  on  an  adjustment  of  accounts,  by  which  he  became 
entitled  to  Rs.  204,  prindpal  and  interest.  Both  parties  agreed 
to  refer  the  matter  in  dispute  to  three  persons  named  by  them- 
selves. The  arbitrators  desired  Tarachund  who  was  acquainted 
with  all  the  circumstances  of  the  case,  to  determine  the  point  at 
issue.  Nothing  was  done,  and  the  Moonsiff  therefore  proceeded 
to  try  the  suit  on  its  merits.  Proofis  were  called  for  on  both 
sides'  Three  of  the  plaintiff's  witnesses  had  been  examined ;  on 
recording  the  evidence  of  the  fourth  witness,  Salikram  muho' 
juuj  who  had  stated  that  he  had  struck  the  balance  of  accounts 
at  his  own  shop,  the  defendant  declared,  that  Salikram  had  no 
shop  at  that  time  in  the  place  mentioned  by  the  mtness,  and 
offered  to  let  the  issue  of  the  suit  turn  on  this  fact,  the  pliuntiff 
agreed,  both  parties  then  entered  into  a  regular  agreement  bind- 
ing themselves  to  abide  by  the  result  of  an  enquiry  to  be  made 
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on  this  point  The  Moonsiff  himself  visited  tlie  spot  and,  after  a 
full  enquiry,  pronounced  that  at  the  time  the  accounts  were  said 
to  have  been  made  up  Salikram  had  no  shop,  and  dismissed  the 
claim.  An  appeal  was  preferred  on  the  ground  that  the  enquiry 
made  in  the  lower  Court  was  insufficient. 

A  special  appeal  was  granted  by  Mr.  Robinson,  late  Officiating 
Judge,  in  the  following  terms. 

'^  I  admit  this  appeal  to  try  whether  a  Court  is  justified  in 
'^  putting  a  case  upon  an  issue  not  material  to  the  truth  and 
*^  equity  of  the  matter  in  dispute,  and,  more  particularly  in  this 
'^  case,  on  such  an  issue  as  whether  a  person,  alleged  to  have 
^^  settled  an  account  and  struck  a  balance  between  parties,  had  a 
*'  shop  in  a  certun  place  and  certain  time :  the  real  issue  that 
^'  ought  to  have  been  tried  being  whether  by  consent  of  parties 
^«  he  did  strike  a  balemce  between  them." 

Under  the  circumstances  of  the  case  the  Court  cannot  regard 
the  issue  tried  as  immaterial  to  the  truth  of  the  matter  in  dispute* 
Salikram  was  the  principal  witness,  who  had  by  his  own  state- 
ment gone  into  the  accounts  and  ascertained  the  balance,  and  it 
was  very  material  that  the  truth  or  falsehood  of  his  evidence 
should  be  discovered.  This  the  defendant  offered  to  test  in  the 
manner  abovementioned,  and  both  parties  agreed  to  join  issue 
.on  this  point.  The  parties  having  of  their  own  accord  entered 
into  such  an  agreement,  the  Court  are  of  opinion  that  the  Moon- 
siff was  authmzed  to  accept  the  terms  proposed  by  them,  and 
decide  in  conformity  therewith.  The  object  of  the  special  appel- 
lant appears  to  have  been  a  reinvestigatioaof  the  case  not  on  its 
merits,  but  on  the  fact  of  the  existence  or  otherwise  of  the  shop, 
and  this  could  not  be  accomplished  except  the  Court  found  that 
the  decision  was  contrary  either  to  law  or  practice,  hence  the 
plea  was  introduced  for  the  first  time,  that  the  suit  had  been  tried 
on  a  wrong  issue. 

The  Court  dismiss  the  appeaL  Costs  payable  by  the 
appellant. 
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TaB  14th  Fbbrua&t^  1850« 
Prbsent: 
B.  TAYLEB^ 

AND 

A.  W.  fiEGBIE, 

Jct0c;bs« 

AND 

H.  LUSHINGTON, 

Offg.  Jupgb. 

CASE  No.  186  OF  184a 

Special  Jppeal/rom  the  decision  of  Mr.  S.  8.  Brawn ^ 
Judge  of  Goruckpore,  dated  2nd  June  1849. 

ALLAHOUDEE  KHAN,  (Plaintiff,)   Appellant, 

versus 

DHURMRAJ,  (Dkfbndant,)  Respondent. 

The  particulars  of  this  case  will  be  gathered  from  the  printed 
decisions  of  the  Zillah  Courts  for  that  month. 

The  Judge's  decision  appearing  to  involye  a  general  question 
of  much  importance,  a  special  appeal  was  granted  in  the  follow- 
ing terms. 

^^  I  grant  a  special  appeal  to  determine  whether  the  Jodge, 
^^  having  ruled  that  the  evidence  for  the  plaint  certainly  shews 
^<  that  an  enclosure  which  answered  the  purpose  of  a  rude  way- 
^<  side  mosque  stood  on  the  ground  40  years  ago,  was  justified  in 
^  declaring  that  the  purpose  for  which  the  land  was  originally 
*^  appropriated  having  ceased  with  the  disappearance  of  the 
'^  building,  and  no  claim  to  it  as  wuqf  having  been  brought 
<^  forward  within  12  years  from  the  date  of  defendant's  possession 
<^  the  suit  is  now  subject  to  the  general  law ;  and  that  the  wuqf 
'^  impropriation  under  the  circumstances  having  virtually  deter« 
'^  mined  the  possession  could  not  have  been  a  wrongful  one.'' 

The  question  for  the  Court's  determination  is  whether  the 
law  of  limitation  is  equally  applicable  to  wuqf  as  to  other  real 
property.  The  Judge  has  decided  the  question  in  the  affirmative, 
and  in  the  judgment  of  the  Court  correctly — a  ti^j^/*  appropriation 
is  not,  (agreeably  to  Mohumedan  law)  absolutely  irrevocable  or 
perpetual.  It  is  necessary  that  a  wuqf  building  should  be  kept 
in  repair  ^^  because  by  this  means  attention  is  paid  to  the  rights 
'^  both  of  the  appropriator  and  of  the  person  to  whose  use  it  is 
**  appropriated,  since  if  it  were  not  duly  repaired,  the  tenement 
^j  would  be  lost  and  the  rights  of  both  would  be  consequently 


Digitized  by  VjOOQIC 


99 

*^  destroyed.  Again  repmrs  are  required  firom  time  to  time  in 
^  order  ttiat  the  appropriation  may  be  contmually  preserved  and 
^^  the  desi^  of  the  appropriator  an»wered/^  Hamilton's  Hedaya, 
Book  XV.  Had  the  mosque  remained  standing,  although  it 
might  no  longer  be  used  as  a  place  of  worship,  still  it  might 
continue  to  stand  as  a  mosque  (Hamilton's  Hedaya  as  above)  and 
the  occupation  of  it  by  the  respondent  might  have  been  wrong* 
ful.  But  in  the  present  case  the  Judge  expressly  states  that 
<<  every  trace  of  the  building  appears  to  have  been  obliterated  bjr 
^'  time  and  neglect  afterwards,  and  that  the  ground  was  waste 
'^  at  the  time  of  his  (respondent's)  occupation/'  The  Court 
therefore,  being  of  opinion  that  the  decision  of  the  ZiUah  Judge 
is  equally  in  accordance  with  reason  and  M ohumedau  law^  d^ 
miss  the  appeaL 

Costs  as  usual. 


The  14th  February,  1850. 
Present  : 
B.  TAYLEB, 

AND 

A.  W.  BEGBIE, 

Judges. 

AND 

H.  LUSHINGTON, 

Offg.  Judge* 

CASE  No.  211  OF  1849. 

jReguIar  Appeal  from  the  decision  of  Mr.  J.  P.  Gubbins, 
Judge  ofDehlie,  dated  1  \th  September  1849. 

MUSSUMAT  SHAHJEHAN  BEGUM,  (Dbfendant,) 

Appellant, 

versus 

DAVID  MUNRO  on  the  part  op  Sir  THOMAS  HERBERT 

MaDDOCK,  Kniobt,  (Plaintiff,)  Respondent. 

The  decree  of  the  2Sllah  Court  is  as  follows : 

'^  Suit,  to  obtain  possession  of  the  person  of  James  Bell,  a 
''  minor,  for  the  purpose  of  education. 

''  The  abovementioned  James  Bell  is  the  illegitimate  son  of  the 
'*  late  Andrew  Rosa  Bell,  Esq.,  of  the  Bengal  Civil  Service  by  the 
^  defendant^  and,  with  the  exception  of  an  allowance  of  Rs«  50 
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*'  a  month  to  her,  inherits  the  whole  of  his  father's  prof^ertf 
'^  under  a  will  appointing  the  plaintiff  his  guardian,  and  wliich 
^^  further  directs  the  boy  should  be  sent  home  for  education  to 
'^  Great  Britain :  of  that  will,  Sir  Thomas  H.  Maddock  is  also 
**sole  executor.  Owing  to  the  refusal  of  the  other  parties 
'^  therein  named,  and  being  desirous  of  giving  the  boy,  James 
'^  Bell,  now  1 1  years  of  age,  a  suitable  education,  he  has  brought 
'^  this  suit  against  the  mother  of  the  child,  who,  though  willing 
'^  enough  to  derive  whatever  benefit  she  can  from  the  will  of  Mr. 
^'  BeU,  is,  nevertheless,  determined,  if  possible,  to  bring  up  his 
^^  son  in  this  country  as  a  Mahomedan. 

'^  The  point  therefore  to  be  determined  here  is,  whether  the 
**  representative.of  the  father,  or  the  mother,  has,  under  all  the 
*^  circumstances  of  this  case,  the  better  right  to  dispose  of  the 
'^  boy  James  Bell. 

"  JCJDGMBNT. 

"  1  hare  endeavored  in  vain  to  obtain  some  guidance  from 
^^  the  decisions  of  the  Indian  Courts,  and  also  from  the  English 
^^  law  to  aid  me  in  the  disposal  of  this  case,  which  from  the  oppo- 
*^  site  creeds  of  the  respective  parties  is  one  of  no  ordinary 
**  interest.  The  Indian  records,  however,  do  not,  as  far  as  I  can 
*^  discover,  contain  a  single  case  bearing  any  analogy  to  the  pre- 
'^  sent,  and  so  far  as  my  researches  extend,  the  question  does  not 
'*  yet  appear  to  have  been  finally  set  at  rest  even  in  England.  I 
**  am  therefore  compelled  to  follow  solely  the  dictates  of  my  own 
**  judgment ;  and  accordingly  decree  in  favor  of  the  plaintiff  for 
^^  the  following  reasons,  premising  that  I  cannot  discover  any 
**  preferential  right  to  the  child  to  be  inherent  in  either  party. 
*'  The  authority  of  this  Court  ought,  in  my  opinion,  to  be  inter- 
^^  posed  with  the  sole  object  of  ensuring,  as  far  as  possible,  the 
'^  future  well-being  of  the  said  child,  with  a  view  to  his  becom- 
'^  ing  in  time  a  useful  and  respectable  member  of  the  community. 
'^  In  what  manner  then  is  this  object  most  likely  to  be  attained. 

^^  Such  a  result  cannot,  I  think,  be  reasonably  expected 
"  from  the  intervention  of  the  mother,  if  her  previous  mode  of 
^^  life  and  the  nature  of  her  intercourse  with  Mr.  Bell  be  taken 
^'  into  couhideration ;  a  circumstance  quite  sufficient  of  itself  to 
'^  incapacitate  her  from  such  a  trust,  upon  the  principle  above 
^^  laid  down,  a  principle  which  I  believe  is  recognizea  by  the 
'^  English  Courts  even  as  regards  children  by  marriage,  and 
*^  was  particularly  acted  upon  in  the  instance  of  the  present' 
f' Lord  Mornington  who  was  refused  the  custody  of  his  owft 


Digitized  by  VjOOQIC 


41 

^tsluldren  by  the  Lord  Chancellor  on  very  similar  grounds.  If,  on 
^^  the  other  hand,  we  turn  to  the  plaintiff,  we  see  an  individual 
^  perfectly  fitted  both  by  station,  education  and  character  for  the 
^  task  of  bringping  up  the  boy  James  Bell ;  we  find,  moreover, 
'^  that  he  is  the  very  person  selected  by  the  late  Mr.  Bell  to  take 
^'  charge  of  his  infant  son  in  the  event  of  his  own  demise ;  and 
^<  lastly,  that  by  the  terms  of  that  gentleman's  will,  he  is  both 
'^  legally  invested  with  the  power  of  a  guardian  towards  the  child 
<<  and  also  empowered  to  pay  to  the  defendant  the  stipend  allot- 
^  ted  to  her  by  Mr.  Bell,  which  there  is  every  reason  to  believe 
'^  is  her  only  honest  means  of  support :  now  if  the  respective  quali- 
'^  fications  of  the  plaintiff  and  defendant  for  the  charge  of  the 
'^  child  be  fairly  weighed,  and  it  be  remembered  that  the  defend- 
^^  ant  deliberately  purposes  to  bring  up  and  establish  this  boy  in  life 
'^  as  an  Indo-Mohumedan,  upon  the  property  left  by  his  father, 
^  who  clearly  intended  that  his  son  should  be  educated  as  a  Chris- 
^^  tian  and  an  En^shman ;,  if  I  say  it  be  farther  considered  that 
*^  the  defendant  was  not  by  her  own  admission  ignorant  of  the 
<'  making  of  the  mil ;  that,  under  the  circumstances  of  her 
^^  connexion  with  Mr.  Bell,  she  could  not  possibly  be  unac- 
'^  quainted  with  his  intentions  regarding  his  child,  and  that 
*^  she  has  for  the  last  nine  years  regularly  drawn  her  salary 
<<  under  that  will,  evading  at  the  same  time  under  various 
^^  pretences  the  delivery  of  the  child,  it  will,  I  think,  be  admit- 
'^ied  that  so  to  interpret  Mr.  Bell's  will  as  to  allow  the 
^'defendant  to  retun  possession  of  the  boy,  and  under  such 
*^  drcumstances  to  bring  him  up  as  a  Mohumedan  would  be 
^  indeed  absurd. 

^^  I  tfierefore  decree  in  favor  of  the  plaintiff.  With  regard  to 
^  the  costs  the  defendant  objected  to  the  valuation  of  thcL  child 
^'  as  excessive,  namely  Rs.  6,000,  but  as  the  plaintiff  is  the  best 
^  judge  of  the  value  of  the  boy  he  seeks  to  recover,  and  I  at 
*'  least  have  no  scale,  had  I  the  power,  whereby  to  adjust  it,  I 
^^  award  costs  as  usual.'' 

The  will  however  does  not  direct  that  the  boy  should  be  sent 
home  to  Great  Britain  for  education :  and  as  he  was  bom  ou 
or  about  the  23rd  of  August  1837,  he  must  at  the  date  of  this 
dedsion  be  upwards  of  12  years  and  5  months  old. 

It  appears  then  that  the  Zillah  Judge  finding  no  precedents 
to  guide  him  in  the  disposal  of  the  ca8e»  and  observing  that  the. 
question  does  not  appear  to  have  been  yet  finally  set  at  rest  even 
in  England,  follows  the  dictates  of  his  uwn  judgment,  and  for 
the  reasons  recorded  in  his  decree  decides  in  favor  of  the 
plaintiff.     That  is  tp  say,  he  decided  the  case  under  Section 
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I7>  l&^gnlattoa  II.  of  1803  which  provided  that  ^^  #hei^  mt  ip^^ 
fie  rate  mhy  exist,  the  J(i%e8  are  to  aet  according'  to  justice, 
equity^  and  good  conscience/'  The  ifrst  point  therefore  for  tWy 
court  to  deci^  is,  whether  there  existed  no  law  appiifcalUe  tO'  the 
ease* 


Whether  the  fhther^  or  the  mother  k  entitled  to  the; 
tody  of  an  HIegftinfale  child  is  a  qoestion  which  may  not  inietd 
have  been  ^  finally  set  at  rest''  in  Ei^lish  law,  bat  the  deei- 
sions  which  have  been  given  preponderate  greatly  in  favor  of 
the  mother ;  and  anthorities  of  eaorineDce  are  not  wantii^  wtiieh 
lay  it  down  as  a  principle  now  recognized  that  the  tnitatire 
father  has  no  elaim  to  the  cnstody  of  an  iHegttimole  eftildy  asr 
agaimt  the  mother.  This  is  agreeable  to  reason  and  t^  natoi%, 
and  so  far  as  regards  the  age  of  infancy  «iay  be  held  to  be 
no  longer  open  to  discnssion.  It  has  also  been  beld  ttraf 
the  potative  fttther  cannot  appoint  a>gaardian|  ad<^iawhieh 
iiece!!«arily  follows  upon  ^0  inability  of  the  fktber  himself  tor 
aesame  charge  of  the  child,  and  which  is  directly  opposed  to  the 
claim  of  0ie  plaintiff  in  this  suit. 

As  (^  the  disposal  of  the  child  after  the  age  of  infaiMy,  the 
Court  are  aware  of  only  one  precedent^"*^  and  that  very  dis- 
*  n  T 1  ^  .1  o  1^  tinctly  declares  that  in  such  case  thedifld 
200.  ^  s^  N.  R.  g^^i  a  exercise  its  own  discretion/'  In  the 
case  alloded  to,  the  child  was  )3  yMrsr 
old  which  is  exactly  the  age  of  the  subject  of  the  prtscfft  praeeed- 
ings,  and  some  further  allowance  is  to  be  made  with  r^ferie«ce  to 
the  fact  that  children  arrive  at  maturity  in  India  earlier  than  in 
England.  It  is  not  the  province  of  this  Ckmrt  on  the  present 
occasion  to  enquire  whether  a  child  of  7  years  old,  at  wWcfa 
age  it  is  no  longer  legally  speaking  '^  of  tender  yearsr"  hf  eompe« 
tent  to  exercise  the  discretion  vested  in  it  according"  to  the  pre- 
cedent. They  seek  only  to  ascertain  the  law  under  whidi  the 
father  lived,  and  by  which  he  expected  his  concerns  ta  be  regaisted, 
and  having  done  this,  so  far  as  lies  in  their  power,  they  proceed 
to  enquire  into  the  law  of  the  nvother. 

Amongst  the  precendents  of  Mohmiedan  iaw  collected  by 
Macnaghten  is  to  be  fomidone  which  coincides*  remarkably  with 
the  view  of  the  English  law  which  has  been  taken  above*  In 
Chapter  VI.  precedents  of  marriage,  dower,  divorce,  andparent« 
age,  case  45  is  thus  stated* 

'^  Questim.  To  which  of  the  pQ/rentff  does  a  bas^tard  child 
'^  belong,  and  to  which  of  them  should  the  charge  of  it  be  coof* 
^'  fided^  when  they  each  separately  daim  it  ?" 
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*'  Answer.  A  bastard  child  beloDgs,  legally  speakiiig^  to 
•*  neither  of  its  parents^  and  it  is  ii\  every  sense  of  the  word  ^lius 
f^nuilim:  but  for  the  purpose  of  securing  its  due  nourishment 
^'  and  support,  it  should^  until  it  has  attained  tlte  age  of  seven 
^^  years^  be  left  iq  charge  of  the  mother.  After  that  age  it  may 
^^  make  its  own  election  with  which  of  the  parents  it  will  reside, 
f^  or  it  may  live  apart  from  them  altogether^  if  so  inclined/' 

The  result  of  a  reference  made  to  the  Mohumedanlaw 
officer  is  precisely  to  the  same  effect.  The  Jintwa  declares  that  the 
putative  father  has  no  right  over  the  child,  not  even  for  the  pw 
pose  of  education.  The  Court,  observing  from  Chapter  7,  Case  3  of 
the  authority  above  quoted,  that  the  father  had  been  held  to  have 
fk  iright  to  the  person  of  a  legitimate  child  for  the  purpose  of 
education,  particularly  directed  the  attention  of  the  Mooftee  to 
the  point,  but  the  language  of  the  futwa  is  decided  :  the  Mohu- 
medan  law  does  not  allow  the  father  to  interfere  with  his  illegiti' 
mate  child  even  for  the  purpose  of  education. 

It  appears  then  that  in  this  case  the  law  of  the  plaintiff  and 
the  law  of  the  defendant  are  the  same,  although  the  plaintiff 
and  defendant  are  of  different  persuasions ;  that  according  to  those 
laws  the  mother  is  entitled  to  the  custody  of  an  illegitimate  child 
during  the  age  of  infancy,  and  that  after  that  period  the  child  may 
exercise  its  own  discretion.  Under  such  circumstances  the  Court 
are  of  opinion  that  the  ZiUah  Judge  could  not  legally  decide  the 
case  under  Section  17^  Regulation  IL  of  1803. 

Under  this  view  of  the  law  it  becomes  unnecesary  to  examine 
the  particular  grounds  of  the  decision  of  the  Zillah  Judge.  The 
Court  may  be  deposed  to  admit  that  the  defendant  Shah  Jehan 
Begum  was  morally  bound  to  attend  to  the  provisions  of  the  will, 
that,  as  she  is  maintained  out  of  the  property  of  the  late  Mr.  Bell, 
in  virtue  of  that  will,  she  ought  to  have  carried  out  all  the  inten- 
tions of  the  testator :  and  that  the  more  respectable  the  nature  of 
her  connection  with  Mr.  Bell  may  have  been,  a  point  upon  which 
she  much  insists,  the  more  incumbent  upon  her  was  it  to  obey  his 
last  behests,  and  to  bring  up  his  child  in  the  manner  and  in  the 
religion  which  he  had  prescribed,  so  far  the  Court  agree  with  the 
Zillah  Judge,  but  they  tliink  it  right  to  declare  that  in  their 
judgment,  the  single  fact  of  cohabitation  with  Mr.  Bell  docs  not 
of  itself  constitute  such  a  degree  of  immorality  as.  would  justify 
the  Court  in  removing  the  child  from  her  custody :  and  this  with- 
out determining  whether  the  Court  possesses  the  powers  of  the 
Court  of  Chancery  in  such  matters.  For  any  thing  the  Court 
know  to  the  contrary.  Shah  Jehan  Begum  may  have  lived  i^spec« 
|ably  both  previous  to,  and  subsequent  to/her  (^npeotion  wkto 

4 


Digitized  by  VjOOQIC 


^44 

Mr.  fieU,  aitd  her  good  conduct  during  that  p^od  is^  as  Virged 
by  herself,  very  sufficiently  evidenced  by  the  provision  which  Mr. 
Bell  made  for  her  in  his  will.  She  professes  herself  ready  to 
attend  to  the  advice  of  the  guardians  in  all  matters  connected 
with  the  health  and  education  of  the  boy,  and  the  Court  see 
nothing  objectionable  in  the  natural  wish  of  a  mother  to  retain 
the  possession  of  her  child^  and  to  bring  him  up  in  .the  faith  U> 
which  she  herself  belongs. 

It  is  scarcely  necessary  to  say  that  this  decree  concerns  only 
the  custody  of  the  child's  person,  and  has  no  reference  to  the 
property  bequeathed  under  the  will. 

The  decision  of  the  lower  Court  is  reversed^  and  the  claim 
of  the  plaintiff  dismissed. 


Thb  14th  February^  I450« 

PftESBNT  : 

> 
B.  TAYLER, 

ANI>     . 

A.  W.  BEGBIE, 

Judges; 

AND 

H.  LUSHINGTON, 

CASE  No.  88  OF  1848. 

Regular  Appeal  from  the  decmon  of  Mr.  J.  Campier,  Prindpat 
Sudder  Ameen  of  Mirzaporey  dated  I3th  March  1848. 

DEONABAIN  DASS,  (PtAiNTiFF,)  Appellant, 

verus 
DOOBGAPEBSHAD^  (Defendant^)  Besponbent. 
:  MOORLEEDHUB  and  GUNSHAM  DASS,  Dbfbndants, 

The  pluntiff  claims  to  bring  to  sale,  in  satisfaction  of  his 
decree  againfit  thedefejidaBts,  l^orleedhur  andGunsham  Dass- 
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the  half  of  a  hoase  situated  in  Mirzapore^  that  half  being/ 'as  he 
alleges^  the  property  of  the  said  defendants. 

liiuunuD  &aiioo,<  Kunhya  LaU, . .  Doorgapershad,. .  Defendant. 
!"  '  l_otber  sons. 

•     * 

Moorleedhur  and  Gnnsham  Dass  are  proprietors  of  the'finh 
known  by  the  name  of  ^'  Moorleedhur^  Seetaram/'  and  held  at  the 
Terhee  Neem. 

Doorgapershad  is  the  proprietor  of  a  second  firm,  known  b^ 
Ihe  name  of  ^^  Buhram  Dass^  Bazdeo/^  and  held  in  the  disputed 
bouse. 

The  plaintiff  mentions  a  third  firm  ^^  Mohun  Lali,  Kunhya 
Lall/'  and  he  declares  that  all  three  constitute  one  joint  concern; 
Whether  they  are  joint  or  separate  is  one  of  the  chief  points  for 
decision  in  the  case. 

On  the  1st  February  1823  Mohun  LaU  and  Kunhya  Lall; 
the  sons  of  Khamun  Sahoo  purchased  the  disputed  house  from 
the  former  proprietors  Oooreh  and  Bechur.  Hence  tlie  half  share 
which  the  plaintiff  desires  now  to  bring  to  sale  as  the  property 
of  the  sons  of  Mohun  Lall.  But  Doorgapershad,  who  alone 
defends  the  case,  states  that  subsequently  to  the  purchase,  Mohun 
LaU  finding  himself  unable  to  pay  his  share  of  the  purchase 
money  or  of  the  repairs  which  were  required  voluntarily  resigned 
bis  interest  in  the  transacticm,  and  executed  on  the  back  of  the 
deed  of  sale  an  acknowledgment  that  he  had  surrendered  all 
right  and  title  to  the  house,  of  which  Kunhya  LaU  was  now 
sole  proprietor.  This  ladawa,  as  it  is  termed  throughout  the 
proceedings,  is  dated  16th  Magh,  1880  Sumbut,  corresponding  with 
February  lb24,  one  year  after  the  execution  of  the  deed  of  sale, 
and  several  months  after  the  registry  of  the  same,  which  had 
been  effected  on  28th  October  1823.  Doorgapershad  further 
maintains  that  the  sons  of  Mohun  Lall  and  Kunhya  LaU  have 
been  separate  since  1876  Sumbut,  and  consequently  the  mercan- 
tile firms  also  which  they  had  established,  and  he  aUeges  uninter- 
rupted possession  of  the  whole  of  the  disputed  house  from  the 
time  of  purchase  up  to  the  present  day.  The  plaintiff  denies  the 
separation  of  the  kothees,  and  pronounces  the  ladawa  to  be  a 
forgery, 

1      The  Principal  Sudder  Ameen  divides  the  subject  into  three 
farts  4uid  4ispo«es  4>f .them  Meru^im  vpl  the  foUowing  words.       .  ' 
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^  The  questions  chiefly  for  deterndnatioii  are, 

'^  Ist  Who  are  the  actual  proprietor  or  proprietors  of  the 
^  house,  and  iu  possession  either  jointly  or  separately  for  12  years 
'*^  and  upwards,  and  bow  it  had  been  acquired  ? 

'^  2nd.  Whether  the  defendants  are  or  are  not  jointly  the 
^proprietors  of  the  defunct  firm  of  Moorleedhur,  Seetaram, 
^^  against  which  pliuutiff  has  obtained  decrees  in  Court  fiur  oioiiies 
^  due  to  him  ? 

^^  3rd.  Whether  the  endorsement  of  ladawee  stated  to  bare 
^  been  executed  by  Mohun  Lall  on  the  deed  of  purchase,  trans- 
^  ferring  his  rights  to  his  brother  Kunhya  Lall  referred  to  abore, 
'^  is  a  genuine  transaction,  or  whether  it  had  been  fabricated 
^  after  the  failure  of  the  house  of '  Moorleedhur^  Seelaram,'  and 
*^  after  the  house  in  contention  had  been  attached  in  execution  of 
**  decrees  against  that  firm  t 


^^  On  the  first  point  it  appears  to  me  that  the  honse 
'^  acquired  in  the  joint  names  of  Mohun  Lall  and  Kunhya  LaU,. 
*^  two  out  of  six  sons  of  Ehamun  Sahoo*  This  appears  dear  by 
^  referring  to  the  original  deed  of  purchase  filed  by  Doorgapershaa 
^^  one  of  the  defendants  in  t^e  case.  It  would  however  appear 
'^  that  the  purchase  money  had  been  entirely  piud  by  Kunhya 
^^  Lall,  the  father  of  Doorgi^r8had,.and  that  he  had  rebuik  the 
*^  house  at  considerable  expense  to  himself,  and  that  he  and  his 
^  son  Doorgapershad  have  been  in  exclusive  possession  thereof 
*^  for  12  years  and  upwards,  and  that  they  carried  on  business 
^  in  the  same  house  under  the  firm  of  Bulram  Dass  and  Busdeo. 
*^  The  evidence  adduced  by  the  defendant  Doorgapershad,  both 
'^  documentary  and  oral,  on  this  bead  is  quite  satisfactory  and 
^  preponderates  over  that  adduced  by  the  pluntiff. 

^*  On  the  second  point  it  appears  to  me  that  Moorleedhnr  oKob 
^  CKungun  Lall  and  Ghunsham  Dass  were  the  sole  proprietors  ol 
<^  the  firm  of  Moorleedhnr,  Seetaram,  and  that  they  had  carried 
^  on  business  separately  in  a  house  styled  the  Terhee  Neem, 
*^  which  is  dififerent  from  the  bouse  in  which  business  was  caF«» 
*^  ried  on  under  the  firm  of  Bulram  Dass  and  Busdeo,  and  whicb 
^^  is  the  subject  of  dispute  in  this  case,  of  which  the  defendant 
<^  Dooorgapershad  is  proprietor.  Had  such  not  been  the  case^ 
<<  there  is  no  doubt  that  when  plaintiff  had  instituted  suits  iir 
<<  Court  against  the  above  individuals,  namely  Moorleedhur  n/toa 
''  Chungun  Lall  and  Ghunsham  Dass,  whom  he  stated  to  be 
^  proprietors  of  the  firm  of  Moorleedhur,  Seetaram,  he  would 
^alfio  have  included,  him  (Dooi^pessbad)  as  a  defendant,  mi 
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^  those  cases.  It  is  trae  that  in  on^  or  two  suits  institated  in  Cora% 
*^  Doorgapershad  has  styled  himself  proprietor  of  the  firm  of 
'^  Moorleedhur^  Seetaram,  but  the  finct  appears  to  be  the  reverse 
**  from  the  evidence  adduced  by  him,  which  are  stronger  com* 
^'  pared  with  that  adduced  by  the  plaintiff.  Probably  owing  to 
^^  the  minority  of  Ghunsham  Dass  and  the  secluded  life  which 
^'  Chungun  Lall  is  said  to  have  led,  he  had  instituted  the  suits  at 
'^  their  instance  in  his  own  name,  he  being  a  relative  of  theirs, 
^^  and  obtained  decrees.  The  natives  not  being  very  nice  in  their 
^  distinctions  as  to  the  person  to  whom  they  are  to  look  to 
**  as  responsible,  in  a  fomily  such  as  the  defendants  are,  so 
*^  nearly  related  to  each  other  and  descendants  of  one  common 
^  stock,  hence  they  did  not  object  to  them.  It  does  not  howeveif 
*^  appear  that  all  along  he  had  done  so,  for  it  would  appear  that 
^^  at  a  subsequent  period  Narain  Dass  the  gomashia  of  the  firm  of 
^  '  Moorleedhur,  Seetaram,'  and  the  principals  themselves,  namely 
^^  Mohun  Lall,  and  after  him  MoorJeedhur  alias  Chungun  LaU 
*^  and  Ohimsfaam  Dass  had  instituted  suits  in  Court  in  their  own 
^^  names,  when  they  acknowleged  themselves  proprietors  of  the 
*^  above  firm  which  do  not  exist  at  present. 

*'  On  the  third  point,  if  the  depositions  of  the  plaintiff's 
^  witnesses  are  to  be  believed,  then  it  would  appear  that  the 
^'  fabrication  took  place  either  on  the  13th  or  14th  April  1846, 
^  dates  before  the  attachment  of  the  house  had  taken  place, 
*^  which  evidence  is  directly  at  variance  with  the  assertions  of 
^^  the  plaintiff,  who  states  that  the  fabrication  took  place  aftei^ 
^'  the  attachment  of  the  house  which  took  jdace  after  the  above 
'^  dates ;  this  circumstance,  and  the  open  manner  in  a  shop 
^^  facing  the  road,  it  is  deposed  to,  that  the  fabrication  had 
^  taken  place,  throws  suspicion  on  the  evidence  of  the  witnesses* 
'*  This  being  the  case  I  have  no  faith  in  their  evidence ;  whether 
f'  execution  of  the  ladawee  on  the  part  of  Mohun  Lall  be  a 
^  genuine  transaction  or  not  is  involved  in  some  uncertainty,  as 
<^  the  whole  of  the  subscribing  witnesses  to  the  same  have  not 
^^  been  produced  in  Court.  Two  of  them,  namely  Sham  Lall  vakeel 
^^and  Nathooram,  the  first  is  the  katib  or  scribe,  have  been 
^  produced,  who  depose  to  the  truth  thereof,  and  others  corroborate 
^  their  statements ;  but  after  the  lapse  of  12  years,  exclusive 
^'  possession  by  Doorgapershad  of  the  house  in  question, 
^  the  legaRty  or  otherwise  of  the  ladawee  endorsement, 
^*  is  not  liable  to  be  ouestioned.  Ordered  therefore  that  the 
^  plaintiff's  claim  be  dismissed,  and  costs  of  suit  be  adjudged 
^payable  by  him. 

In  order  to  make  the  13  years  possession  of  Doorgapershad 
I  agaiart  the  plaiaUffy^  U  ia  necessary  that  such  possesnoa 
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should  be'  adverse' to"  Moorleedbur  and'  GansKam  Dass  'wh'ds^ 
tigbis  and  interests  the  plaintiff,  decreeholder,  desires  to  bring  td 
sale ;  and  if  the  two  firms  were  not  separate,  the  argument  draini 
from  long  possession  falls  to  the  ground.  If  on  the  other  hand, 
the  two  firms  were  separate,  it  is  still  possible  that  one  of  the 
two  individuals  who  purchased  the  property  may  have  held  sol^ 
though  not  adverse  possession  ;  and  in  coming  to  a  oonclusiod 
whether  the  possession  was  adverse  or  not  it  would  be  necessary 
to  receive  or  to  reject  the  ladawa.    The  language  of  the   Princi- 

Eal  Sudder  Ameen  in  the  concluding  passage  of  his  decree  musC 
e  understood  accordingly.  *^  Exclusive  possession/'  such  as  he' 
contemplates,  certainly,  renders  the  ladawa  superfluous ;  but  the 
validity  of  the  ladawa  is  one  of  the  steps  by  which  we  arrive  at 
the  exclusiveness  of  the  possession. 

It  appears  therefore  to  this  Court  to  be  of  the  greatest 
importance  to  ascertain  whether  the  two  firms  were  separate  or 
not.  The  documentary  evidence  produced  by  both  parties  is  so 
conflicting  that  the  Court  would  have  found  it  impossible  to 
decide  in  favor  of  either  party,  solely  with  reference  thereto.' 
The  proved  facts  appeared  to  the  Court  to  be  inconsistent  with 
each  other,  and  only  to  be  explained  by  the  very  lax  system 
adopted  by  the  natives  of  India  in  the  setting  up  of  branch  mer- 
cantile establishments.  That  the  firms  belonged  to  one  family  ig 
not  denied  :  the  parties  were  shewn  to  have  acted  frequently  as  if 
they  were  separate,  and  frequently  as  if  they  were  not:  there 
was  too  much  proof  not  too  little:  and  the  Court  after  an 
attentive  examination  of  the  proofs  felt  great  difficulty  in 
declaring  whether,  according  to  the  custom  of  the  native 
mercantile  community,  the  facts  shown  inferred  joint  respon- 
jsibility  or  not. 

Under  these  circumstances  they  resolved  to  avail  themselves 
of  the  provisions  of  Regulation  VI.  of  1832,  and  they  accordingly 
referred  the  question  of  separation  to  v^punchayet  of  respectable 
muhajuns.  ' 

The  opinion  of  the  pvnchayet  has  now  been  presented,  and 
it  is  to  the  following  effect :  ^^  That  since  it  appears  to  them  that 
^^  the  one  firm  never  shared  in  the  profit  and  loss  of  the  other,' 
*^  they  hold  that  the  two  firms  were  separate.'^  It  would  answer  no" 
good  purpose  to  recapitulate  the  arguments  used  by  the  punchc^eti 
or  their  attempts  to  reconcile  conflicting  proofs.  The  very  numerous^ 
documents  filed  by  both  parties  had  been  examined  and  thdi* 
contents  weighed  by  the  Court  befpre  the  reference  was  made 
tinder  Regulation  VI.  t>(  1832,  and  it  was  thought  conducive  to 
justice  to  ascQrtfua  the  effect  which  woujid .  be.  produced  by  tbeni 
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vpbn  disinterested  tnembers  of  the  mercantife  community.  That 
effect  has  been  ascertained,  and  it  agrees  with  the  recorded 
opiaioii  of  the  Principal  Sudder  Ameen. 

The  Court  therefore  consider  that  the  question  of  the  sepa- 
ration of  the  two  firms  must  be  answered  in  the  affirmative. 
This  finding  however  does  not  altc^ther  dispose  of  the  case : 
for.althoiigh  the  firms  may  have  been  separate,  it  is  very 
possible  that  the  two  individuals,  Mohun  Lall  and  Kunhya  Lall, 
Dy  whom  confessedly  the  house  was  jointly  purchased,  may 
have  held  joint  possession  up  to  the  present  time ;  and  if  the 
allegation  of  the  plaintiff  that  the  ladawa  is  a  forgery  be  true, 
such  would  really  be  the  state  of  the  case.  It  remains  then 
for  the  Court  to  determine  whether  the^  ladawa  be  genuine  or 
not.  That  it  is  a  very  suspicious  document  is  not  to  be  denied ; 
and  had  the  plaintiff  contented  himself  with  relying  upon  the 
probabilities  against  its  b^ing  genuine,  it  might  have  been 
still  more  difficult  to  come  to  a  satisfactory  conclusion  in  regard 
to  it.  The  plaintiff  has  however  rested  his  plea  upon  another 
issue.  £^.  declares  that  the  forgery  was  openly  committed 
in  1846  A.  D.  in  a  shop  facing  the  road,  and  he  brings  four 
witnesses  to  support  his  declaration.  The  Court  have  no  hesita- 
tion in  rejecting  this  plea,  and  they  fiilly  agree  with  the  Princi- 
pal SuddejB'.Ame^n,  in  the  view  which  he  has  taken  of  it. 

The  plaintiff  must  take  the  consequence.  But  there  are  other 
considerations,  which,  though  perhaps  insufficient  by  themselves 
to  establish  the    genuineness  of  the  ladawa^  do  nevertheless 
sti^port  the  inference  which  is  fairly  to  be  drawn  from  the  failure 
of  the  plaintiff  to  prove  his  assertions. ;,  The  sole  possession  of 
Doorgapershad  through  a  long  series  of  years  is  in  favor  of  the 
supposition  that  Mohun  Lall  had  relinquished  his  share  in  the 
purchase.    The  fact  that  Mohun   Lall  and  Kunhya  Lall  were 
brothers  qiakes  it  more  probable  that  they  should  have  contented 
themselves  with  a  memorandum  on  the  back  of  the  original  deed 
of  sale  instead  of  drawing  out  a  more  formal  deed.    The  great 
increase  in  the  value  of  the  house  during  the  sole  possession  of 
Doorgapershad  argues  that  the  possessor  was  the  sple  owner,  or 
he  would  not  have  expended  such  sums  in  improvements.     It  is 
in  evidence  that  all  the  repidrs,  &c.,  were  paid  for  by  Doorga- 
pershad, and  the  plaintiff  has  in  his  plaint  estimated  the  value 
9f  the  house  at  Rs.  15,000,  although  the  original  cost  was  only 
Bs.  1,325,  and  lastly,  the  very  fact  of  separation  of  the  firms  jwhich 
has  been  found  by  the  Principal  Sudder  Ameen  and  by  the  puncha^ 
yety  agrees  well  with  the  supposition  that  Mohun  Lall  relin- 
quish^ his  partnership  in  this  particular  transaction  also.   These 
^re,  not  very  strong .  founds  for  receiving  the  ladawa,  as  has 

Digitized  by  VjOOQIC 


fUready  been  observed,  but  when  coondef^  in  oonjimction  with 
|;he  failure  of  the  plaintUT  to  prove  his  extravagant  assertion  thai 
the  forgery  was  committed  in  open  day,  in  a  public  place,  and  in 
the  presence  of  ^tnesses,  they  are  sufficient  to  satisfy  the  Court 
that  there  is  no  good  reason  for  interfering  with  the  decision  of 
the  Principal  Sudder  Ameen. 

The  decree  of  the  lower  Court  is  confirmed,  and  tha  i^paat 
is  dismissed. 

Costs  as  nsuaL 


Tab  18th  Fbbbuart,  1850, 
Prbsbnt  : 
B.  TAYLER, 

AND 

A.  W.  BE6BIE, 

JUDGBl. 
AND 

H.  LUSHINGTON, 

CASE  No.  149  OF  1849. 

Special  Appeal  from  the  decision  of    G.  Blunt,  Esq.,  J^if^ 
of  AUygurh,  dated  13M  January  1849. 

KHYRATEE  SINGH^   (Dbfbndant,)  Appbllant^ 

versus 

ANUND  SINGH,  (Plaintiff,)  Rbsponobnt. 

The  nature  of  this  suit  will  be  apparent  on  a  perusal  of  the 
printed  Decision,  pages  1  and  2,  for  the  month  of  January  1849 
for  Allygurh. 

The  decision  involving  an  important  question  relative  to 
land  tenures,  which  it  was  desirable  to  have  discussed  and  settled 
by  the  judgment  of  the  Court  at  large,  a  certificate  of  special 
appeal  was  granted  in  the  following  terms. 

'^  I  admit  a  special  appeal  in  this  case  to  determine  whether 
the  Judge's  recorded  opinion  that  the  ex-maafieedars  had  tho 
right    of  alienating  the  resumed  maaffea  land^  of  which    th« 
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gMtlement  bad  been  made  witb  tbem,  and  that  the  only  right 
possessed  by  the  lamburdar  within  whose  puttee  the  said  land  is 
Included,  is  that  if  the  ex-maaffSeedars  do  not  pay  the  amount 
fixed,  he  can  on  obudning  a  decree  oust  them;  be  ag^reeable  to 
law  or  otherwise.^' 

The  Oourt  are  of  opinion  that  the  Judge  has  correctly 
stated  the  law  when  he  says  that  ^'  the  ex-maaffeedars  had  the 
^  right  of  alienating  the  resumed  land,  of  which  the  settlement  had 
'^  been  made  with  them  ;'^  the  remark  being  understood  to  apply 
to  the  cases  contemplated  in  Regulation  XIII.  of  1825,  ''where 
*^  the  lakhiraj  tenure  and  the  right  of  property  are  rested  in( 
<'  distinct  parties.'' 

In  r^ard  howerer  to  the  remaining  portion  of  the  passage 
quoted  in  the  certificate,  the  Court  having  some  doubts  as  to 
the  Judge's  meaning,  and  observing  that  the  passage  does  not 
bear  upon  the  point  at  issue,  direct  that  it  be  held  to  have  been 
expunged. 

l^th  this  modification,  the  decree  of  the  lower  Court  is  con* 
firmed.  The  costs  of  the  special  appeal  to  be  borne  by  the 
parties  respectivdy. 


Th«  18ra  February,  1850. 
Prbsbnt  : 
B.  TAYLER, 

AND 

A.  W.  BE6BIE, 

JUDGBS. 
AND 

H.  LUSHINGTON, 

Offo.  Judob. 

CASEN0.I250F   1850. 

, .  Special  Jppeal  /ram  the  decision  of  J.  8.  Boldero,  Esq.^ 
Judge  of  Agra,  dated  30th  July  1849. 

KHOODA  BUKSH,  (Defendant,)  Appellant^ 

versus 
ABDOOL  RUHMAN,  (Plaintiff,)  Respondent. 

TUs  action  was  brought  to  recover  the  price  of  certahi 
limbers  purchased  by  the  defendant.  The  lower  Courts  have 
decreed  in  favor  of  the  plaintiff  with  interest. 
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A  certificate  <»f  special  appeal  was  granted  to  ascertaii^ 
whether  the  order  for  interest  is  in  conformity  with  Act  XXXII. 
of  1839. 

The  Court  are  of  opinion  that  the  law  quoted  was  enacted 
with  special  reference  to  claims  of  this  nature ;  and  that,  conse- 
quently since  the  debt  is  not  ^^  payable  by  virtue  of  any  written 
instrument/'  and  since  no  demand  intimating  that  interestr 
would  be  claimed  was  ever  made  ^^  in  writing/'  and  since  there* 
li  no  law  which  provides  for  the  payment  of  interest  in  cases ' 
siniUar  to  the  present,  that  portion  of  the  decree  which  awards 
interest  must  be  cancelled. 

Ordered  accordingly. 


Thb  18th   Fbbruabt^  1850. 
Prbsbnt  : 
B.TAYLER, 

AND 

A.W-BEGBIE, 

JUDOBS. 
AND 

:       H.  LUSHINGTON,    ^ 

Offo.  Judgk. 

CASE  No.  24  OF  1850. 

.  .   ./ 

Special  Appeal  from  the  decision  of  R.  J.  Tayler,    Esq., 

Judge  of  Jounpore^  dated  \st  November  1849. 

TEGMUND  SINGH,  &c.,  (PLA1NTIFI.S,)  Appkllants, 

verstis 

SHEOPERSHUN  SINGH,  &c.,  (Defendants,)  Rbspondbnts. 

Mouzah  Hurbunspore  was  formerly  held  in  maaffee  tenute, 
bu^  being  resumed,  the  settlement  thereof  was  made  with  the 
zumeendars  represented  by  the  lumburdar,  Sheopershun  Singh^ 
the  defendant. 

ThB  pldntifis,  Tegmund  Singh  and  others,  state  that  they 
fre  by  descent  entitled  to  one-half  of  the  village,  and  they  claim 
it,  acQordingly  from  those  members  of  the  family  who  havv 
obtained  possession  of  the  whole. . 
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The  lower  C6Urti(  hare  found  that  during  the  existence  of 
the  maaffety  the  defendants  were  in  the  habi/;  of  receiving  certain 
proprietary  dues  to  the  exclusion  of  the  other  branches  of  the 
family,  and  they  therefore  held  vthat  ^e  plaintiffs'  claim  was 
barred  by  the  statute  of  limitation. 

A  special  appeal  was  granted  with  a  view  to  the  considera- 
tion of  this  point  by  a  full  bench. 

The  Court  observe  that  the  decrees  of  the  lower  Courts  are 
very  clearly  worded^  and  that  according  to  the  facts  found  by 
them  the  possession  of  the  zumeendaree  rights  by  the  defendants 
must  be  held  to-  have  been  adverse  possession.  The  rights  of 
maaffeeddrs  and  the  rights  of  zumeendars  are  quite  distinct,  and 
to  preserve  their  interest  in  the  latter,  the  plaintiffs  should  have 
advanced  theur  claim  within  twelve  years,  from  the  time  in  which 
the  possession  of  the  defendants  became  exclusive  or  adverse. 
The  small  value  of  proprietary  dues  in  such  cases  might  make  it 
exceedingly  probable  that  .some  of  the  sharers  would  *tacitl)r^ 
acquiesce  in  the  appropriation  of  the  whole  by  one  individual, 
but  such  possession  would  not  be  adverse  possession.  There  is 
nothing  to  show  that  this  was  the  state  of  things  in  the  present 
instance,  but  on  the  contrary  the  wording  of  the  Moonsiff's 
decree  (which  has  been  upheld  by  the  Judge)  amounts,  in  the 
judgment  of  the  Court,  to  a  declaration  that  the  possession  of  the 
defendants  was  exclusive  and  adverse. 

The  appeal  is  dismissed  accordingly. 

Costs  as  usual. 
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Thb  18th  February^  1850. 
Prbsbnt  : 
B.  TAYLER, 

AND 

A,  W.  BEGBIE, 

JuBOBft. 
AND 

H.  LUSHINGTON, 

Of  FO.  JUDGB. 

CASE  No.  150  OF  1849. 

Special  Appeal  from  the  decision  of   G.  Blunt,  Esq,,  Judge  ef 
Attygwrh,  dated  13th  January  1849. 

NUJJUF  ALIy  (Defendant^)  Appellant, 

versus 

ANUND  SINGH,  (Plaintiff,)  Respondent. 

The  certificate  granted  in  the  case  No.  149  of  1849, 
Khyratee  Singh,  defendant,  appellant,  versus  Anund  Singh, 
plaihtiff,  respondent,  was  extendea  to  this  appeal,  also  Khyratee 
and  Nujjuf  Ali  who  were  defendants  in  the  same  case  appealed 
separately,  and  the  opinion  of  the  Court  has  been  recorded  on  the 
appeal  of  the  former.  The  appeal  of  Nujjuf  Ali  is  dismissed  with 
costs. 
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IThb  18th  Fbbruabt^  1850.  % 

Presbnt  : 
B.  TAYLEB, 

AND 

A.  W.  BEGBIE, 

JuDOBi* 
AND 

H.  LUSHINGTON, 

OfFC.    JuBQB* 

CASE  No.  223  or  1849. 

r    Spidal  Appeal  from  the  decision  of  Mohumed  Qasim  AU 

Khan,  Principal  Sudder  Ameen  of  Saharunpore, 
.  dated  28th  April  1849. 

SOUDAGUR  MULL,  (Dbfbndant,)  Apfbllant, 

versus 
SYED  MUSSEETA,   (Plaintiff,)  Respondent. 

The  plaintiff  saed  to  recover  the  sum  of  Rs.  200,  which  be 
had  lent  to  Syed  Sufdur  Ali  on  a  mortgage  of  certain  property. 
Soudagar  Mull  held  a  decree  against  Syed  Sufdur  Ali,  in  the 
execution  of  which  he  attached  the  mortgaged  property  and 
bought  it  himself.  The  Principal  Sudder  Ameen  finds  that  the 
mortgage  was  prior  to  the  attachment,  and  that,  an  the  auction 
purchaser  was  aware  at  the  time  of  sale  that  the  mortgage  did 
exist,  he  was  responsible  for  the  amount  as  representative  of  the 
inoi;t^ager,  and  decreed  in  favor  of  the  plaintiff. 

A  special  appeal  was  granted  to  try  whether  in  this  case 
the  purchaser  can  be  made  personally  responsible  for  the  mort^ 
gage  money,  and  whether  the  decree  should  not  go  against  the 
property,  see  case  No.  7  of  1849^  Sudder  Dewanny  Adawlut. 

The  Court  fully  acquiesce  in  the  principle  of  the  decision 
referred  to  in  the  certificate,  which  ruled  that  ^^the  purchaser 
'^  at  auction  of  an  estate  which  had  been  mortgaged  previous  to 
'^  the  sale  of  the  estate  could  not  be  made  personally  responsible 
'^  for  the  amount  of  the  debt;*'  but  Aey  observe  that  the  repre- 
sentative of  a  mortgager  may  equally  with  the  mortgager  himself, 
render  himself  liable  to  be  sued  for  the  mortgage  money  if  be  do 
any  act  by  which  the  mortgagee  is  disturbed  iathe  enjpymeiit 
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of  his  just  rightss  In  the  case  before  the  Cdiirt,  assuming  the 
validity  of  the  mortgage^  the  personal  responsibility  of  the  defen- 
dant depended  upon  whether  he  had  wrongfully  dispossessed  the 
plaintiff,  or  not.  The  plaintiff  asserts  that  he  was  in  possession 
up  to  the  time  of  the  auction  sale,  and  that  the  sale  and  conse* 

Jueut  order  for  giving  possession  to  t\te  purchaser  amount  to 
ispossession  of  himself.  The  defendant  denies  both  the  mort- 
gage and  the  possession.  Both  points  were  therefore  before 
the  lower  Court ;  but  the  second,  upon  which  the  case  rests  as 
much  as  upon  the  first,  has  not  been  dedded  at  oil. 

The  Court  is'  therefore  of  opinion  that  the  case  must  be 
returned  to  the  Moonsiff,  that  he  may  come.to  a  decision  on  the 
point  above  noticed^-  as  well  as  upon  other  points  of  the  case. 

}  The*  decrees  of  both  the  l6wer  Courts  areannuUed^'amfJihe 
suit  remanded  accordingly. 

The  usual  order  in  regard  to  the  return  of  the  stamp  fees 
and  costs  of.  suit. 


Thb  18tb  Fbbruart>  1850. 
Prbsant : 
B.TAYLER, 

AND 

A.W,BEGBIE, 

Judges. 

AND 

H.  LUSHINGTON, 

Offg.  Judge. 

CASE  No.  224  of  1849. 

Special  Aftpeal  from  the  decision  of  H.  Armstrong,  JSsj., 
Judge  of  Futtehpore,  dated  24th  March  1848. 

;         SHEIKH  NIAMUTOOLLAH,  &c.,  (DbfkndantsJ 

Appellants, 

versus 

LALL  MOHUMED,  (Plaintiff,)  Rbspondbnt. 

I      The  particulars  of  this  case  are  to  be  found  in  the  printed 
Itedsipus  of  this  Court  underrate  16th  May  1849.    The  plaintiff' 
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obtained  decrees  in  the  lower  Courts  for  a  7-pie  share  in  motizali 
Mohumedpore  Gountee ;  from  which  a  special  appeal  was  admitted 
to  try  ^^  whether  the  suit  was  not  barred  by  the  law  of  limitation/' 

On  the  16th  May  1849^  it  was  held  by  a  majority  of  the 
iCourt  that  the  claim  was  barred,  and  the  suit  was  dismissed 
accordingly ;  but  on  a  reconsideration  of  the  circumstances,  a 
review  of  judgment  was  granted,  and  the  case  was  thus  again 
brought  before  the  Court. 

It  will  be  seen  from  the  former  decision  that  the  point  upon 
which  the  question  of  the  plaintiflPs  right  to  be  heard  rested  was, 
whether  the  cause  of  action  arose  on  the  date  of  a  certain  order 
•passed  by  the  mofusdl  special  commission  on  the  26th  January 
J 830,  or  on  the  date  upon  which  that  order  was  confirmed  by  the 
fludder  special  commissioner,  that  is  to  say  the  31st  March  1836, 
As  this  suit  was  filed  on  the  26th  February  1847,  the  latter  date 
I  would  bring  the  plaintifi*  within  the  law  of  limitation,  whilst  the 
former  would  exclude  him. 

The  grounds  upon  which  the  decision  was  passed  was  as 
lidlows.  ^^  The  special  commission  was  competent  to  have  deci'- 
*^  ded  upon  the  right  asserted  by  the  plaintiff's  father,  and  when 
'^  he  did  not  decide  upon  it,  it  was  for  the  plaintifi's  father  to 
f*  have  appealed  to  the  sudder  special  comtnission,  when,  if  he 
f^  obtwied  no  redress^  he  should  have  instituted  his  suit  in  the 
'^  Civil « Court  within  12  years  from  the  date  of  the  mo/itssH 
special  comi^issioner^s  decree  as  laid 
^  uZ\m:-^^^^^'  down  in  the  Cojistruotion  cited  iii  the 
margin/^* 

The  opinion  of  the  dissentient  Judge  on  this  part  of  the  case 
was  thus  recorded. 

^^  But  even  if  it  be  supposed  that  the  cause  of  action  did  not 
^  arise  at  the  settlement  in  1840,  the  date  which  1  should  next 
'^  fix  upon  is  the  date  of  the  sudder  special  commission,  31st 
*^  March  1836.  The  mofussil  special  commissioner,  doubting  tho 
*^  propriety  of  his  own  order,  and  mindful  of  the  delicacy  and 
'^  importance  {nazook'0'Stmgeen)o{  matters  connected  with  shares^ 
**  forwarded  his  proceedings  to  the  sudder  special  Commissioner 
''for  approval.  This  order  therefore  was  incomplete  until 
'^  confirmed  by  the  sudder  special  commission.  There  is  a  special 
'^  enactment  for  such  cases,  which  destroys  any  analogy  which 
'^  might  be  supposed  between  them  and  other  cases  in  which 
**  the  orders  of  inferior  are,  as  a  general  rule,  subject  to  confirma*- 
^  tion  by  superior  authority.    Clause  6^  Section  10^  Regulation  h 
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^  of  1821  enacts^  *  It  shall  be  the  duty  of  thcr  mo/uml  vpmM 
*^  commission  to  certify  to  the  sadder  eommis^n  any  cases  of 
*'  peculiar  importance  and  difficulty,  in  which  it  may  be  denrout 
'^  of  obtaining  a  decision  by  the  superior  tribunal.  But  in  all 
*^  such  cases  the  mofassil  commission  shall  in  the  first  faistance 
*^  record  their  own  opinion/  And  by  Clause  7  of  the  same 
'^  Section  no  ^  decision  or  award  shall  be  passed  or  made  m 
'^  such  cases  by  the  mo/ussil  commission,  unless  under  instmo- 
**  tion  in  that  behalf  from  the  sudder  eommisffion/  Frook 
^  this  it  follows  that  the  proceeding  of  the  special  commission, 
'^  in  18^0,  was  not  a  decisioa  at  all,  und  therefore  could  not 
^^  constitute  a  cause  of  action/' 

The  Court  are  unanimously  of  opinion  that  the  above  qnetft* 
tion  correctly  states  the  law,  and  that  the  decision  passed  on 
the  16th  May  lb49  cannot  be  maintiuned.  Whether  the  daie 
of  the  plaintiff's  cause  of  action  should  be  pushed  on  to  the  date 
of  the  bettlement  Officer's  order  in  1840,  or  not,  is  a  point  wpcm 
which  the  Court  on  the  present  occasion  record  no  opinimu  k 
is  sufficient  that  the  order  of  the  mo/ussil  special  commisdon 
4M>uld  not  constitute  a  cause  of  actiim,  until  cbnfirawd  by  the 
sudder  spedal  commission,  and  that  consequently  the  pkis- 
tiff  preferred  his  claim  within  the  period  allowed  by  the  law. 

The  certificate  of  fecial  appeal  presrated  no  o&er  pmnt 
for  the  consideration  of  the  Court.  Appeal  must  therefoi^  be 
^missed,  and  the  decrees  of  the  lower  ^durta  oonfimied. 

Ordered  accordingly. 


w^l  ■  K  ^i  %  Wi><»«»»>«>fcni 
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Thb  4th  April^  1850. 

Pbbsknt  : 

H.  W.  DEANE, 

Offq.  JiroQBf 

CASE  No.  78  OF  1849. 

JUgttlar  Appeal  from  the  decision  of  Mr.  J.  Catnpier,  Principal 

Sudder  Ameen  of  Mirzaporey  dated  5th  February  1849. 
BHOWANNEERAM,  RAMDHUN  DASS  and   BUHADUR 

MULL,  (BjIFENOANTS,)   APPBLI.ANTS, 

versus 

JEYKISHUN  DASS  and  DOOROAHPERSHAD^ 

(Plaintiffs,)  Responqbnts. 

Pleaders, — for  the  appellants,  Mohumed  Shuflfee. 

i7iV/o,-^fer  the  respondents,  Lalla  Ramchund  and  Ahmud 
Buksh. 

The  claim  and  decision  thereupon  by  the  lower  Court  are 
thus  stated  : 

^*  Claim,  to  recover  Rs.  6,637-5.2,  principal  and  interest, 
*^  namely,  Rs.  4,765-1,  on  account  value  of  270  bales  of  cotton^ 
**  weighing  357  maunds  7h  seers,  and  Rs*  700,  on  account  price 
*^  of  five  Imles  of  cloth  of  different  descriptions,  stating  them  to 
'^  have  been  insured  by  defendants  as  per  beejuk  huhee,  dated 
^^  27th  Bhadon,  Sumbut  1904,  or  invoice  thereof  entered  in  their 
f^  (plaintiffs')  book  of  insurances,  at  the  above  date^  and  wrecked 
**  on  the  river  at  Ugar  Buhor a  ghat,  on  their  transit  frpm  this 
^  to  Tirbhumanee  ghaty  and  Rs.  182-4,  on  account  hiterest,  the 
'^  whole  detailed  at  the  foot  of  plaint. 

^  In  this  case,  with  rrference  to  the  aUegations  of  the  parties^ 
''  as  set  forth  in  their  pleadings,  and  the  evidence  adduced  by 
'^  them  on  the  points  recorded  in  my  proceeding  of  the  16th  May 
*^  last,  it  appears  to  me  that  the  defendants  had  insured  the 
^*  goods  from  plaintiffs  through  Paleeram  and  Buchoo  Pand£, 
<<  brokers,  receiving  credit  in  account  for  the  premium  chargeable 
^  on  their  rabie^  but  it  does  not  appear  ttiat  any  polii^  bond  was 
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*'  executed  by  them  (defendants) :  a  heguh  or  invoice  of  thd 
^  goods  was  however  drawn  out  and  made  over  to  the  brokers 
^'  for  delivery  to  the  defendants^  the  plsdntiffs  keeping  a  copy 
^'  thereof  in  his  insurance  bool^  as  is  usual  in  some  cases  of 
^^  insurance  effected  in  the  town  of  Mirzapore.  In  this  invoice 
^^  the  preitiium  and  commission  charged  on  the  amount  value  of 
^^  goods  insured,  together  with  the  conditions  of  insurance,  were 
^'  inserted.  On  their  transit  to  the  several  places  mentioned  in 
*^  the  invoice,'  they  were  wrecked  at  a  place  called  Ugar  Bubora 
^^  ghai.  Some  of  the  goods  were  recovered,  but  being  found  la 
^^  a  damaged  state,  they  were  rejected  by  the  plaintiffs. 

^^  The  defendants,  in  their  pleadings,  do  not  deny  havinf; 
^'  insured  the  goods  under  the  conditions  set  forth  by  the  plain- 
'^  ti£&  in  their  plaint,  they  however  contend  that  they,  (the  plain* 
'^  tiffs,)  are  uruteeas  or  commission  agents  through  whom  the 
<<  insurance  was  effected ;  that  the  proprietor  of  the  goods  is  one 
^^  Choonnee  Lall,  and  that  at  the  instance  of  his  j^omoM^a,  Sheo« 
'^suhai,  bhugut,  the  boat  containing  the  insured  goods  was 
«<  moored,  first,  at  fiurdee  ghat,  where  he  had  sold  six  bales  of 
^^  cotton,  agun,  at  Sougee,  where  the  churhundar  and  manjee 
^  had  remonstrated  with  him, — afterwards,  opposite  to  Lallgunge 
'Mn  Slveopore,  othermse  between  Lallgunge  iqipertaining  to 
^^tJgar  at  the  ghat  of  Sheopore,  trhere  the  gomashta  had 
^^  detained  the  vessel  for  three  days,  where  she  had  sunk.  The 
^^  defendants  however  are  not  very  clear  in  expressing  themselves 
^'  definitely  at  what  particular  ghat  the  boat  had  met  with  the 
^  accident,  but  in  the  tortuous  they  have  expressed  themselves 
^^  in  the  matter,  there  is  ground  to  apprehend  that  it  is  their 
*^  object  to  shew  that  the  boat  had  sunk  at  Sheopore  ghat, 
^^  appertaining  to  Lallgunge,  one  of  the  places  named  in  the  invoice 
'^  or  beguA  referred  to  above,  and  as  they  allege  that  the  boat 
'^  had  lieen  moored,  otherwise  detained,  for  three  days  at  that 
^^  place,  under  the  conditions  of  insurance  they  are  not  respon«- 
^^  sible  for  the  loss. 

^^  tn  their  replication  plaintiffs  assert  themselves  to  be  the 
^^  proprietors  of  the  goods  insured. 

^'  The  questions  therefore  chiefly  for  detenmnation  inr  thia 
**  case  are : 

'^  1st.    At  what  ghat  was  the  boat  wrecked  ? 

^^2nd]y.    Whether  the  plaintiflb  are  or  are  not  the  pro- 
^prietors  of  the  goods  insiu^,  or  whether  they  are  merely 
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^  tmtteeds  or  colninission  agents  through  whom  the  goods  were 
^^  insured;  in  the  latter  case,  can  their  claims  against  the  defend«> 
*'  ants  be  sustained  or  not  ? 

^Srdly.  Whether  Sheosuhai>  bhugut^  stated  to  be  the 
^'j'oma^A/a  of  Choonnee  Lall,  had  detained  the  boat  for  three 
'*  days  at  the  ghat  where  she  had  sunk  or  not  ? 

^^  On  the  first  point,  it  appears  to  me  that  the  boat  had  beeil 
'^  wrecked  at  Ugar,  appertidning  to  Buhora  ghat,  a  place  differ- 
<^  ent  from  that  at  which  it  tras  stated  in  the  invoice  that  the 
^^  insurance  should  cease. 

*^  dn  the  second,  it  appears  to  me  that  Choonnee  Lall  is  the 
^'  proprietor  of  the  goods,  but  it  is  clear  that  they  Were  placed 
^^  under  plaintiffs'  agenc)^,  and  that  thet/i  had  got  the  insurance 
^  effectea  with  defendants  for  despatch  to  the  several  places 
^^  mentioned  in  the  invoice,  the  original  of  which  has  been  filed 
^^  by  the  defendants  under  an  order  passed  on  the  10th  August 
^'  1848,  hence  the,  plaintiffs'  cl^m  is  sustainable  against  thd 
^<  defendants. 

^^  On  the  third,  it  appears  to  me  that  the  boitt  hfld  not  be^h 
^'  detained  by  Sbeosuhai,  bhugut,  in  the  manner .  asserted  by 
*'  defendants ;  on  the  contrary,  it  would  appear  that  her  detention 
^^  was  occasioned  by  a  high  wind.  liidependant  of  this,  it  does 
^^  not  appear  that  the  sidd  Sheosuhai^  bhugut,  haid  accoihpanied 
^^  the  boat  from  this,  or  that  he  had  received  any  instructions 
^^  from  the  plaintiffs  regarding  the  disposal  of  the  goods  shipped 
^^  thereon,  they  being  responsible  to  Choonnee  Lall  for  the  same. 

^^  Taking  the  above  view  of  the  case,  the  plaintiff'  claim 
^'agunst  the  defendants  is  entitled  to  the  Court's  favorable 
^^  consideration.  Ordered,  therefore,  that  a  decree  be  given  in 
plaintiffs'  favor  for  the  sum  claimed  by  them,  t<^ther  with 
^'  costs  of  suit,  and  further  interest  from  the  date  of  the  plaii^t 
^^  to  the  date  of  realisation  of  the  money,  against  the  defencU 
<*  ants." 

The  pleadings  in  appeal  set  forth  that  the  boat  was  lost  at  a 
place  called  Sheopore,  where  it  was  detained  by  the  gomoihta  of 
Choonnee  Lall,  the  owner  of  the  goods.  Subsequently,  the  vakeel 
of  the  appellants  corrected  this  statement  and  averred  that  not 
Sheopore,  but  Sooheya  is  the  place  at  which  the  boat  was 
wrecked.  It  is  further  contended  that  the  plaintifls,  not  bcdng 
owners  of  the  goods^  but  agents  only  of  the  real  proprietors^ 
joannotgue* 
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I  affirm,  wilhout  hesitation,  the  dedsion  oF  the  Prineipal  Sad^ 
der  Ameen.  I  am  satisfied  from  the  evidence  that  the  boat  wa9 
lost  at  a  place  called  Ugar,  in  transit  to  its  destination.  The 
appellants  hare  failed  to  shew  that  either  by  the  respondents 
<»r  by  any  one  dse  any  act  was  done  of  which  the  effect  would 
be  to  relieve  the  appellants  from  the  liability  they  had  freely 
undertaken.  The  contract  of  insurance  is  proved  to  have  been  a 
direct  contract  between  the  parties  in  the  suit.  Costs  to  be  paid 
by  the  appeHants. 


Thb  6th  May,  1850, 

Prbsbnt: 

H.  W.  DEANE, 

Offg.  Jctdgb. 

CASE  No.  219  OF  1849. 

Regular  Appeal  from  the  decision  of  Mohumed  Kasim  AU  Khanr 

Principal  Sudder  Ameen  of  Sahartmpore, 

dated  Ibth  August  1849. 

NUSSEEBOONNISSA,  (Plaintiff^)  Apfbuant, 

versus 

NISSAR  ALT  AMko  ot»«bs,   (Dbfbndants,)  Rbspondbnts. 

The  plaintiff  brought  suit  in  the  Court  of  the  Principal  Sud- 
der Ameen  to  be  put  in  possession  of  certain  landed  property 
belonging  to  her  late  husband,  Haftz  Gholam  AH  Kb  an,  m  virtue 
ef  a  kismutnamahi  which  purports  to  have  been  executed  on  the 
35th  FelM'uary  1840.  She  was  nonsuited,  and,  on  revival  of  the 
claim,  it  was  dismissed.  The  point  at  issue  is  the  genuineness  or 
otherwise  of  the  deed  above  referred  to.  The  defendant,  Nissar 
Ali,  is  the  husband  of  a  daughter  of  Gholam  Ali  Khan,  by  another 
wife.    The  suit  is  valued  at  Bs.  5,228^4. 

The  Principal  Sudder  Ameen,  on  grounds  which  appear  to 
me  very  sufficient,  rejected  the  deed.  The  attesting  witnesses 
do  not  concur  in  supporting  it.  No  transfer  was  effected  under  it, 
as,  in  the  opinion  of  the  Principal  Sudder  Ameen,  would  have  been 
made,  if  the  plaintiff's  husband  had  realty  executed  it  ^  and  the 
object  of  It  being  to  prevent  disputes  regardii^  the  dUvisioiiof 
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Gbdam  Ali  Khan's  inroperty,  the  signatures  of  his  nearest  relatives 
which  are  wanting,  would,  the  Principal  Sudder  Anaeen  believed, 
have  been  affixed  to  it. 

•  It  is  urged  indeed  hj  the  plaintiff  that  her  husband  died  so 
soon  after  the  deed  was  drawn  up,  or  on  the  20th  April  1840^ 
that  that  circumstance  may  account  for  the  omission  to  make  the 
usual  transfer  of  names  iq  the  revenue  record.  But,  on  the  other 
hand,  it  appears  that  the  administration  paper  made  out  at  the 
settlement  was  completed  subsequently  to  the  date  of  execution 
of  the  deed,  and  yet  that  paper  contains  no  mention  of  it.  It 
may  he  noted  too,  that  the  stamp  on  which  the  deed  is  engrossed 
was  not  eold'  to  either  of  the  parties  in  this  case,  but  to  one 
Dttleep  Singh  on  the  l^t  October  1889,  several  months  beforo 
it  came  to  be  made  use  of.  I  concur  with  the  Principal  Sudder 
Ameen  in  holding  the  deed  to  be  a  forgery^  and  I  therefore  affirm 
his  judgment. 

Costs  6f  siut  to  be  charged  to  the  appellant* 


Tbb  7th  May,  1850. 
Pebsbnt  : 

H.  W.  DEANE, 

Offg.  Judgb* 

CASE  No.  226  of  1849. 

Special  Appeal  from  the  decision  of  Mohumed  Zuhoor^  Principal 

Sudder  Ameen  of  Ghazeepore,  dated  2Sth  May  1S40. 

LULLUT  RAI  and  LALLA  RAI,  (Dbfbndants,)  Appbi^lants, 

versus 

PURBHOONATH  SINGH  and  U6RAH  SINGH, 
(Plaintiffs,)  BBSPOKBBNTi. 

This  case  was  formeriy  bropglit  on  ni  spedd  ^ppeal|  and  the 
folloTrin^  are  the  particulars : 

'^The  plaintifib  set  forth  that  they  are  the  farasers  oflOO 
^beegahsof  land  belonging  to  Baboo  Sheopurkaa  8ii^,-^hat 
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^'  the  defendants'  father  took  a  lease  of  this  land  from  1221  td 
<^  1223  Fuslee,  at  Bs.  423  per  annum, — that  defendants  took  ano- 
^'  ther  lease  from  them  from  1240  to  1244  Puslee,  on  an  engagement 
^^  to  pay  Rs.  450  annually,  and  a  further  lease  from  12^  to  1249 
f^IHislee,  at  Rs.  460,  at  which  rate  they  pdd  to  the  year  1230 
^^Fuslee.  The  suit  is  brought  for  the  balances  from  1250  te 
;*fl252  Puslee. 

*^The  Sudder  Ameen  decreed  the  amount  to  be  due  from 
*^thedefendants,  who  are,  in  his  judgment^  the  kutkinnadars  of 
<*theplaintiflf8, 

^'  The  Principal  Sudder  Ameen  reversed  the  decision,  liecause 
^  the  defendants  had  been  for  years  the  cultivators  of  the  lani 

^*  A  special  appeal  was  granted  to  determine  whether  the 
f' Principal  Sudder  Ameen  has  not  acted  contrary  to  judicial 
''  usage  in  having  omitted  to  record  his  opinion  on  a  plea  mate* 
*^  rial  to  the  issue, 

^'  The  judgment  of  the  Principal  Sudder  Ameen  is  based  on 
^^  the  facts  admitted  t^y  both  parties,  naipely,  that  the  landi^ 
'^  recorded  as  the  seer  of  Baboo  Sheopurkas  Singh,  and  that 
^^  the  defendants  have  cultivated  the  land  since  1221  Fuslee.  The 
^^  point  to  be  determined  therefore  is,  whether  the  defendants 
^'  hold  the  land,  as  alleged  by  them,  at  a  fixed  rate,  or  whether,  as 
f '  asserted  b v  the  plaintiff,  they  cultivate  under  a  lease  granted  b j 
<^him. 

^^The  plaintiffs  have  i^dduced  witness  and  a  kubooleeui  on 
^^  the  part  of  the  defendants,  to  prove  that  the  defendants  are  the 
^'  kutkinnadars,  the  Principal  Sudder  Ameen  is  therefore  bound 
^f^  to  state  hiareason^fpr  f^ejecting  hi^  evidence,  ai^d  for  ove^- 
^^  ruling  the  Sudder  Ameen's  judgmenjb.  On  these  grounds,  I 
'^  regard  the  decision  as  imperfect,  and,  therefore,  reverse  the 
^*  decision  of  the  Principal  Sudder  Ameen,  and  ren^and  th<s  8uit» 
*'ih  order  that  he  may  pass  another  decision,  recording  at  length 
'^  his  reasons  for  overruling  the  Sudder  Ameen's  finding  that  the 
^^  defei^dants  are  sub-lessees«'' 

A  special  appeal  was  agun  preferred,  and  a  certificate  waa 
granted  on  the  ground  that  ^^the  direction  for  retrial  has  been 
^f  quite  misunderstood^  and  the  enquiry  ordered  imperfectly  made,'' 

The  Principal  Sudder  Ameen  had  omitted  to  adjudicate  on 
a  point  material  to  the  issue ;  he  had  failed  to  record  his  reasons 
/or  rgeoting  the  evidence  to  the  fad  that  the  defendants  are 
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kutkhmadars  and  had  executed  a  kubooleeut.  In  answer  to  thia 
call  he  has  now  recorded  his  opinion  that  they  are  kutkinnadars^ 
and,  annulling  his  former  judgment^  has  passed  a  decree  in  the 

Elaintiffs'  faFor.  It  appears  to  me  that  to  remand  the  case  to 
im  a  second  time  would  only  be  fruitlessly  to  protract  litigation* 
All  he  could  do  would  be  to  fortify  his  present  decision  by  argu-» 
ments  of  more  or  less  weight*  It  is  not  to  be  conceiFcd  that  on 
further  remand  he  would  give  out  such  a  decree  as  should  become 
a  corrective  of  the  correction,  that  he  would  abjure  his  last  deci- 
sion, and  hold  fast  by  his  first.  I  understand  him  to  niean  that^ 
he  had  overlooted,  in  his  first  decision,  a  point  on  the  determina- 
tion of  which  the  case  might  turn,  and  that,  having  remedied  the 
defect,  he  is  satisfied  of  the  plaintiffs'  title  to  recover.  Accord^^ 
ingly^  I  uphold  his  judgment,  and  dismiss  the  appeal,  with  costs^ 


Thb  9th  May,  1860. 

Prssbnt  : 

p.  W.  DEANE, 

Offg,  Judob* 

CASE  No.  82  OF  1849. 

Jlegular  Appeql  from  the  decision  of  Mohumed  J^meelooddeen, 

Khan,  Principal  Sudder  Ameen  of  Benares,  dated 

\7th  January  1849. 

HUSSUMAT  RADHA  BE^EBEE  and  BHYBO  DASS, 
(Plaintiffs,)  Appellants, 

vexsm 
MUSSUMAT  KOONJUN  and  MOOLCHUND, 

(Defendants,)  Bbspondbnts« 

Claim,  (lo.  recover  Rs.  8i,08UU>  principal  and  interest  of  a 
loan  covered  by  deed  of  mortgage. 

The  plaintiff,  Radha  Beebee,  is  the  widow,  and  Byro  Dass  is 
the  adopted  son  of  one  Lall  Chund,  deceased.  The  plaint  sets 
forth  that,  on  the  ijth  January  1843,  the  defendant,  Moolchund^ 
borrowed  from  Lall  Chund  Rs.  5,000,  and  secured  the  repayment 
of  the  money  by  a  mortgage  of  certain  landed  property.  Accord- 
ing to  the  terms  of  the  agreement^  the  lAterest  was  to  be  paid 
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monthly,  and  the  principal  by  instalments  Rs.  1,000  per  annum, 
so  as  to  liquidate  the  whole  debt  in  fire  years.  In  August  1845> 
the  defendant,  Moolchund,  sold  the  pledged  property  to  his 
mother,  the  other  defendant,  whereupon  the  plaintiffs,  having 
received  nothing  towards  payment  of  the  loan,  are  fcnrced  into 
Court.    The  suit  was  instituted  in  1648. 

The  defendants  deny  that  any  such  transaction  took  place. 
It  is  pleaded  by  Moolchund  that  he  was  absent  at  Mirzapore  on 
the  date  given  to  the  advance ;  that  a  dispute  arose  between  the 
members  of  his  firm  and  that  of  the  plaintiffs'  regarding  an 
adjustm^it  of  accounts,  and  hence  the  suit ;  that  the  settlement 
of  the  property  said  to  have  been  pledged  had  not,  on  the  date  of 
the  deed,  been  confirmed  to  him ;  that  the  plaintiffs,  if  the 
demand  were  just,  would  not  have  waited  so  long  for  their  money ; 
and,  lastly,  that  the  deed  has  not  been  registered. 

The  Principal  Sudder  Ameen  decided  against  the  plaintiffs. 
In  addition  to  what  is  urged  in  defence,  there  is  the  fact,  he 
observes,  that  one  of  the  attesting  witnesses  to  the  deed,  a  putwar- 
ree,  denies  that  he  had  any  thing  to  do  with  it,  while  the  other 
Tritnesses  give  conflicting  accounts  of  the  transaction.  It  is 
further  shown  that  Moolchund,  who  is  represented  as  having 
signed  the  deed  before  the  Court  with  his  own  hand^  is  unable  to 
write* 

I  entirely  concur  with  the  Principal  Sudder  Ameen.  Beside 
the  mortgage  deed,  several  other  documents  are  produced  by  the 
plaintiflb  having  no  immediate  reference  to  this  action,  and  the 
not  improbable  explanation  offered  by  the  defendants  is,  that 
these  papers  were  deposited  by  them  with  the  plaintiffs'  firm,  and 
that  advantage  has  been  taken  of  their  possession  to  lend  a  colour 
to  a  fictitious  clium.  Though  the  laws  relating  to  registry  were 
passed  a  few  months  after  the  date  of  the  deed  presented  by  the 
plaintiff^,  yet  it  was  not  registered,  and  though  the  interest  of  the 
debt  was  payable  monthly,  and  the  principal  by  yearly  instalments, 
nothing,  auring  so  long  a  period,  was  recovered  ;  and  when  at 
length  the  suit  is  brought  into  Court,  it  is  not  supported  even 
by  oral  evidence.    The  appeal.is  disndssed  with  costs. 
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PRBSEVT : 

A.  W.  BEGBIE, 

JUDOB* 
AND 

H.  W.  DfiANE, 

AND 

S.  S.  BROWN, 

Orro,  JuDGKs. 

CASE  No.  65  09  1850. 

Special  Appeal  from  the  decision  o/C»  K  Tullohj  Esq.^  Judge 
of  Mirzapore,  dated  7th  June  1849. 

JU6UNNATH  DASS,  (Dbfbndant,)  Appbllant, 

versuM 

RAM  GOPAL  AND  CHOTEY  LALL,  (Plaintiffs,) 
Rbsfondbnts, 

The  particalars  of  this  case  will  be  found  in  the  printed 
decisions  of  the  Zillah  Judges  for  the  months  of  February  1848 
and  June  1849.  The  first  decision  of  the  Judge  was  annulled  by 
a  Judge  of  this  Court  on  the  28th  December  1848,  and  the  case 
remanded  for  further  investigation,  for  the  reasons  recorded  in  the 
decirions  of  tiie  Sudder  Dewanny  Adawlut  for  that  month. 

A  special  appeal  was  admitted  on  the  8th  instant  in  the 
following  terms. 

^^  I  grant  a  special  appeal  in  this  case  to  try  the  following 
'^  points: 

^  1st.  Whether  the  Judge  was  justified  in  giving  a  decree 
*'  to  the  plaintiff  for  the  sale  of  the  bagh^  when  the  amount  of  the 
^^  decree,  on  account  of  which  it  was  advertized  for  sale,  had  been 
^'  pdd  to  the  plaintiff  by  the  Rajah  Jugut  Bahadur,  one  of  the 
•«  defendants. 

^^  2iid«  Whether  the  Judge  has  not  improperly  chaiiged  the 
^  appellant  with  doid>le  costs. 
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^  3rd.  Whether,  under  the  circumstances  of  the  case,  the 
'^  Judge  was  justified  in  charging  the  appellant  with  any  cost^ 
^  at  alU'* 

JUDGMBNT. 

As  regards  the  first  point  specified  in  the  certificate,  the 
Court  are  unanimously  of  opinion  that  the  Judge  was  not  justified 
in  giving  a  decree  in  favor  of  the  (plaintiff)  respondent,  as  it 
appears  from  the  reply  of  the  Judge  (which  was  called  for  by  this 
Court  on  the  presentation  of  the  petition  of  special  appeal),  that 
the  amount  of  the  decree  ohtained  by  the  respondent  against  the 
Rajah  Jugut  Singh  Buhadur,  (in  execution  of  which  the  bagh 
was  advertized  for  sale),  had  been  paid  into  the  treasury  of  the 
Civil  Court  after  the  former  special  appeal  had  been  admitted 
and  the  suit  remanded  for  retrial.  The  reason  assigned  by  the 
Judge  for  again  decreeing  in  favor  of  the  plaintiff^,  viz.  that  the 
order  of  this  Court  remanding  the  suit  merely  directed  him  to 
enquire  into  the  objections  urged  by  the  appellant,  is  altogether 
insufficient,  as  it  is  obvious  that  this  Court  could  not  direct  the 
Judge's  attention  to  the  fact  of  the  payment  of  the  amount  by 
the  Raiah,  which  did  not  take  place  tUl  after  the  suit  had  been 
remanded.  On  this  payment  taking  place,  the  Judge  ought  at 
once  to  have  struck  the  suit  off  his  file,  as  the  cause  of  action  bad 
ceased  to  exisu 

On  the  second  point  noticed  in  the  certificate,  the  Court  are 
also  agreed  in  finding  that  double  costs  are  charged  in  the  Judge's 
decree.  The  fact  is  indeed  denied  by  the  Judge ;  but  it  is,  never<r 
theless,  the  case,  being  apparent  on  an  inspection  of  the  Schedule 
of  costs  at  the  foot  of  the  decree.  The  respondents'  vakeel  him* 
self  admits  the  fact,  and  the  Court  are  at  a  loss  to  understand 
how  the  Judge  can  question  it.  He  may  not  have  intended  to 
adjudge  double  costs,  but  that  he  actually  has  done  so,  and  that 
the  appellant,  (had  the  Zillah  Court's  decision  been  upheld),  would 
have  had  to  pay  them,  is  beyond  dispute. 

On  the  third  point,  the  Court  are  likewise  unanimous  in 
deciding  that,  under  the  circumstances  of  the  case^  the  appellaiit 
should  have  been  absolved  from  all  costs  whatever.  It  is  evident 
that  the  appellant  has  been  exposed  to  the  inconvenience  aad 
expense  of  this  protracted  litigation  by  the  disingenuous  and 
deceitful  conduct  of  his  co-defendant,  the  Rajah  Jugut  Singh,  of 
whose  collusion  mth  the  respondent  the  circumstances  of  the 
case  afford  strong  grounds  for  suspicion. 

The  decision  of  the  Zillah  Court  is  reversed,  and  the  suit  of 
the  respondent^  as  regards  the  appellant,  is  dismissed,  with  costs; 
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Thi  20ra  May,  1840. 

Prbssnt : 

A.  W-  BEGBIE, 

AND 

H.  W.  DEANE, 

AND 

S.  S.  BEOWN, 

Offg.  Judgks. 

CASE  No.  160  OF  I84a 


flegular  Appeal  from  the  decisUm  of  Mohumed  KurreemooUah 

Khan,  Principal  Sudder  Ameen  of  Agra,  dated 

13th  June  1848« 

MUSSUMAT  BE6MA  JAN,  ouardian  of  BODUL  SHAH, 

A   MINOR,    (DbFANDANT,)    ApPBLLANT, 

versus 

MUSSUMAT  DOOLLUN  BEEBEE,  (Plaintiff,) 
Respondbnt. 

The  plaintiff  sued  to  recover  ]5-16ths  of  21  maaffee  village 
included  m  a  royal  grant,  dated  11th  Zeehij,  1204  Hijree,  (1790 
A.  D.)  executed  in  the  name  of  HubeebooUah  Shah,  the  lineas 
ancestor  of  her  son,  Peearee  Shah,  whose  principal  heur  sold 
claims  to  be  according  to  the  Mohumedan  law  of  inheritance,  aeh* 
to  recover  Rs.  48,292-10,  on  account  of  wasildt  for  the  yea 
1253,  and  1254  Fuslee.  Plaintiff  is  the  first  wife,  and  the  defenrn 
ant,  Begma  JAn,  the  second  wife  of  a  second  HubeebooUah,  whd 
succeeded  in  due  course  to  the  estate,  and  a  son,  Peearee  Shah, 
was  bom  to  the  sdd  HubeebooUah  by  plaintiff.  On  the  Ist 
Rumzan,  1253  Hijree,  HubeebooUah  died,  leanng  his  two  wives 
and  son  aforesaid ;  the  latter  succeeded  to  his  father's  property* 
On  the  4th  Mohurrum,  1259  Hg ree^  Peearee  Shah  also  died^  and 


Digitized  by  VjOOQIC 


70 

plaintiff  (who  had  held  the  management  of  the  estate  during  her 
son's  minority^)  continued  in  possession.  Subsequently,  the  defend- 
ant, Begma  Jin,  and  Chotey  Meean^  in  collusion  with  the  officers 
of  the  Gwalior  state,  put  forward  the  defendant,  Bodul  8bah, 
(a  person  quite  unconnected  with  the  family),  and  procured  his 
recognition  as  the  heir^  and  got  him  put  in  possession, — in  oppo- 
sition to  the  award,  of  arbitrators, — ^which,  although  enforced 
by  the  Zillah  Judge,  was  set  aside  by  the  Sudder  Dewanny 
Adawlut,  and  the  name  of  Bodul  Shah  was  recorded  in  the  Col- 
lector's register.  Plaintiff  therefore  sues  to  recover  possession  of 
15- 16th,  agreeably  to  the  Mohumedan  law  of  succession,  alleging 
that  the  grant  is  not  of  the  nature  of  a  religious  endowment,  but 
a  simple  mududmash  tenure,  descending  to  the  natural  heirs  of 
the  original  grantee,  Ilubeeboollah. 

The  defendant,  Begma  Jftn,  in  reply  asserts  that  plaintiff  is 
originally  entitled  to  nothing  beyond  maintenance,  and  has  for- 
feited her  claim  even  to  that  by  her  disreputable  mode  of  life;  that 
the  grant  was  conferred  as  wuk/hy  Sindhiaon  Munson  sahib,  the 
father  of  the  first  Hubeeboollah,  the  moorshid  of  the  Maharaja ; 
that  the  custom  has  inyariably  been  for  the  sujadehsnusheen  to 
succeed  to  the  tenure,  which  has  never  been  divided  amongst 
heirs,  and  that  the  proceeds  of  1253  Fuslee,  after  payment  of  the 
necessary  charges,  was  no  more  than  Rs.  10,610-11-6;  that  there 
are  many  others  besides  the  plaintiff  who  belong  to  the  family  of 
Munson  .sahib  and  Hubeeboollah,  and  are  still  in  existence  ;  that 
the  defendant,  Bodul  Shah,  has,  according  to  the  prescriptive  usage, 
succeeded  Peearee  Shah  as  guddee  nusheen  for  the  entire  grant ; 
that  the  plaintifi^s  suit,  agreeably  to  the  alleged  arbitration,  was 
dismissed,  as  fraudulent  and  untenable,  by  the  Sudder  Court ; 
that  plaintiff  now  sues  on  a  different  ground,  viz,  the  Mohumedan 
law  of  inheritance,  which  does  not  apply  to  a  tenure  of  this 
description,  and  that  it  is  clear,  from  the  official  correspondence 
and  the  treaty  with  Sindhia,  that  this  tenure  is  a  dependency  of 
the  Gwalior  state. 

The  Principal  Sudder  Ameen  passed  a  decree  in  fav(M*  of  the 
plaintiff  on  the  following  grounds.  That  the  undivided  succession 
to  the  grant  is  shown  by  plaintiflTs  witnesses  to  be  attributable 
to  the  foct  of  there  beinff  only  one  child  foomtoeach  successive 
incumbent ;  that  the  derendant's  statement  in  her  juw<ib  dawa  and 
petition,  as  to  there  being  other  descendants  of  the  various 
incumbents.  Is  not  explicit ;  and  diat  she  has  filed  no  koorseenameh 
or  oihBC  evidence  to  the  fact ;  that  fix)m  a  perusal  of  the  firmaft 
it  appears  that  tiie  grant  is  of  the  mududmush  descriptioii,  and 
not  of  a  religious  diaracter ;  that  the  defendant,  Bodul  Shah, 

appears  to  have  ao  cfadm  whatever  te  succeed  to  Peearee  Shab 

/ 
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as  he  is  neither  his  son  or  his  ehehj  and  has  no  a  deed  in  h|s 
favor  I  that,  with  reference  to  the  defendant's  plea  that  plaintiff's 
former  claim,  under  the  alleged  award,  was  placed  on  footing 
different  from  that  of  the  present  suit, — ^it  is  t4)  be  observed  that 
the  former  suit  was  between  plaintiff  and  the  consignees  of  the 
estate,  not  the  defendant;  that  defendant  has  not  satisfacto- 
rily proved  how  and  when  Bodul  Shah  was  constituted  guddee 
nmheen  In  succession  to  Peearee  Shah ;  that,  with  regard  to  the 
wasildiy  as  the  plaintiff  has  not  produced  satisfactory  proof  that 
it  amounted  to  the  sum  stated  by  her,  the  amount  stated  by  the 
defendant  for  1253  must  be  assumed  as  the  standard  for  that 
and  the  following  year.  The  Principal  Sudder  Ameen  therefore 
gave  a  decree  in  fovor  of  plidntiff  for  possession  of  the  15-1 6th 
of  the  villages,  and  Rs.  19,950-15,  wasildt,  deducting  1-1 6th  on 
account  of  Mussumat  Begma  Jftn's  share. 

From  this  decision,  the  defendant  appealed. 

JUDGMBNT. 

The  question  for  the  consideration  of  the  Court  in  this  case 
Is,  whether  there  is  any  proof  of  the  existence  of  a  prescriptive 
usage  exempting  this  tenure  from  the  ordinary  rules  of  succes* 
sion  according  to  Mohumedan  law.    If  not,  the  judgment  must 
be  in  favor  of  the  plaintiff's  claim.    In  the  opinion  of  the  Court, 
the  evidence,  both  oral  and  documentary,  proves  that  the  original 
grantee  and  his  lineal  descendants  held,  in  succession,  the  office 
of    peer   moors/dd    or   spiritual   adviser  to  the  maharaja   of 
Gwalior;  that  they  were    installed    in  this    office   with    the 
usual  ceremonies  ;  that  the  grant,  which  is  a  large  and  valua« 
ble  one,    has  not  been   at  any  period  subjected  to  division^ 
and  that,  in  fact,  its  character,  from  the  beginning  up  to  the 
present  period,  has  been  rather  that  of  a  religious  endowment 
(in  which  the  grantees'  descendants  acted  in  turn  as  superintend 
dents)  than  of  a  personal  one.    The  plaintiff's  witnesses  them- 
selves affix  this  character  to  it  by  the  application  of  the  terms 
guddte  nusheen  and  st{fhadah  nusheen  to  the  successive  incum- 
bents, and  the  defendant,  Bodul  Shah,  (who  is  a  descendant  of  the 
original  grantee  in  a  collateral  line)  is  shewn  to  have  been 
sent  for  from  the  Deccan,  and  to  have  been  installed  in  due 
form   by   the  Gwalior  Durbar    on  the  failure  of  the    direct 
line.      It  does  not  clearly  appear  whether   any   endowment 
was  originally  constituted,  so  as,  prima  facie,  to  bar  division 
of  the  estate  amongst  the  descendants  of  the  original  grantee 
according  to  the  rules  of  Mohumedan  law ;  but,  the  prescriptive 
usage,  as  regards  succession  and  possession,  is  clear,  and  the  fact 
of  a  religious  establishment  having  been  attached  to  the  tenure 
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ibraseri^rofyearspist^doiesnot  appear  to  be  contested.  It  is 
also  shewn  that  on  the  death  of  the  grantee^  leaving  male  and 
female  offsprings  the  ordinary  rules  of  inheritance  were  set  aside; 
and  that  a  son^  on  whom^  according  to  the  pldntiflPs  ow  nadmU- 
sion,  a  kind  of  spiritual  headship  was  recognized,  was  alone 
preferred  to  the  succe^ion,  to  the  e;Kdusion  of  the  co-heirs. 
Another  generation  followed  with  a  like  result,  the  possessioa 
having  been  held  by  a  single  religious  chief.  Had  Peearee  Shah, 
(the  son  of  the  plaintiff*,)  lived,  there  can  be  qo  doubt  that  the 
plaintiff  could  not  have  successfully,  cldmed  any  part  of  the 
estates  under  the  Mohumedan  law  of  inheritance.  This  is  mani* 
fest  from  her  npt  preferring  any  such  claim  during  her  son's 
life-time,  and  allowing  him  to  be  installed  as  the  successor  to  the 
€n/tr«  estate  or  endowment.  She  cannot  therefore  deduce  from 
ihe  accident  of  his  death  a  plea  for  enfordng  ^a  law,  which,  had  h^ 
survived,  would  have  been  inoperative.  A  Court  of  law  is  not 
justified  in  disturbing  a  mode  of  succession  to  which  long 
prescription  has  lent  its  sanction,  according  to  the  clearest  possible 
testimony.  The  reason  assigned  by  the  plaintiff,  in  her  plaint, 
for  the  absence  of  division,  viz.,  the  alleged  fieu^t  of  each  succes- 
sive incumbent  havinfg  had  no  more  than  one  male  chfld,  besides 
being  opposed  to  probability,  is  Shewn  bjr  the  evidence  to  b^ 
untrue.  Her  frauddlent  though  unsuccessful  attempt  ttf  secure 
the  entire  estate  in  her  own  family  by  putting  forward  a  supposi- 
tious son  of  Peearee  Shab  is  an  addition^  testiniony  to  the 
acknowledged  prevalence  of  the  custom  of  undivided  succession. 
In  fact,  the  only  point  which  gives  a  semblance  of  right  to  the 
plsdntiflfs  eldm  would  be  the  literal  interpretation  of  the  royal 
firman,  which,  but  for  the  clear  proof  of  the  existence  of  a  con- 
trary usage,  would  indicate  nothmg  peculiar  in  the  grant,  dthe^ 
as  being  of  a  religious  character  ot  indivisible  in  its  nature. 

For  the  reasons  above  recited,  the  Court  reverse  the  decision 
of  the  Principal  Sudder  Ameen,  and  dismiss  the  plaintiff's  claim^ 
with  costs. 

The  appellant  will  receive  back  the  amount  of  the  stamip  duty 
paid  by  her  in  her  appeal.  Government  having  appeared  in  this 
case  as  ooamrdar  unnecessarily,  will  be  charged  with  the  costs  of 
their  vakeel  at  the  usual  rate  of  one-fourth  of  the  established 
fee. 
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Thb  2(>rH  May,  I850« 

Fresbnt: 

A.  W.  B£6BIE, 

AND 

H.  W.  DEANE, 

AND 

S.  S.  BROWN, 

Offg.  Judges, 

CASE  No.  83  OF  184& 

lUgvJar  Appeal  from  the  decision   of  Mr.  3.  Campier^ 

Principal  Sudder  Ameen  of  Mirzapore,  dated 

26M  February  1848. 

HURNAM  SINGI^,    (Dbfbndant,)  Appbllant^ 

versui 

MUSSUMAT  UJNASSEE,   (Plaintiff,)  Rbspondbnt. 

The  particulars  of  this  case  are  thus  given  in  the  judgment 
of  the  lower  Court. 

^^  Claiming  to  obtain  possession  of  certain  moveable  and 
^^  iinmoveable  property,  valued  at  the  aggregate  sum  of  Rs, 
<«  29,931-9-3,  fiiUy  detailed  at  the  foot  of  her  plaint  and  supple- 
^  mental  plaint,  stating  it  to  have  been  acquired  by  her  husband, 
^^  Sheozalim  Sinich,  and  dispossessed  under  the  operations  of 
'^  R^ulation  XIX.  of  1841,  and  the  substitution  of  her  name  in 
^'  the  Collector's  books,  as  proprietor  of  the  immoveable  property, 
^^  to  the  exclusion  of  that  of  Humam  Singh,  defendant. 

'^  In  this  case,  vnth  reference  to  the  allegations  of  the  parties 
^  who  have  appeared  therein,  as  set  forth  in  their  pleadings,  both 
^  original  and  supplemental,  and  answers  to  questions  put  to 
'^  them  by  pleader,  as  rec<Nrded  in  my  proceedings  of  the  5th  and  7th 
^^  August  last,  and  the  evidence,  documentary  and  oral^adduced 
'^  by  them  on  the  points  mentioned  in  the  latter,  and,  with  refer- 
^J  ence  likewise  to  the  answers  of  the  Fufldit  of  the  Sudder  Court 
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<'  to  questions  put  to  Urn  on  points  of  Hindoo  law  forwarded  with 
''  my  proceedings  of  the  7th  and  1 9th  August,  and  other  papers^ 
'^  which  were  obtained,  at  the  instance  of  the  plaintiff,  from  the 
^'  Collector's  office  on  grounds  stated  in  her  applications,  dated 
^^  7th  January  and  1 1th  February  instant,  it  appears  to  me  that 
^'  the  subject  of  litigation  in  this  case  is  regarding  the  property, 
'^  moveable  and  immoveable,  which  Sheozalim  Singh,  the  husband 
^^  of  the  plaintiff,  had  acquired  exclusively  by  his  own  exertions. 
^  On  his  death,  which  took  place  on  the  4th  Phagoon  1252  Fuslee, 
<^  corresponding  with  26th  February  1845,  it  hcul  devolved  in  the 
<^  possession  of  the  widow  (plaintiff).  Humam  Singh,  one  of  the 
<<  defendants,  preferred  a  summary  application  to  the  Judge  of  the 
*^  Zillah  under  the  "providons  of  Regulation  XIX.  of  1841,  to  be 
^^  put  in  possession  thereof,  representing  himself  to  be  the  adopted 
<^  son  of  thedeeeased,and,also,thatthedeceased,inhis  life-time, had 
^*  executed  a  will  and  deed  of  gift  in  his  favor,  dated  14th  September 
^^  IbOO,  corresponding  with  1  Ith  Koar  1208  Fuslee,  convepng  the 
<<  whole  of  his  property  to  him,  and  that  in  an  application  laUL  by 
<<  him  before  the  Collector  of  the  district,  dated  4th  October  1836, 
^*  he  had  acknowledged  such  adoption  and  conveyance.  The  then 
^^  Judge  of  the  ZiUah  (Mr.  A.  P.  Currie,)  after  making  the  neces« 
<'  sary  investigation,  and  taking  an  inventory  thereof  through 
^^  the  Nazir  of  his  office,  had  put  plaintiff  out  of  possession 
^^  thereof,  and  made  the  same  over  to  him  (Humam  Singh);  hence 
^^  she,  (the  plaintiff),  being  left  destitute  and  a  pauper,  has  insti- 
<^  tuted  this  suit  to  obtain  a  re-possession  thereof.  Out  of  the 
^^  property  so  claimed,  there  is  a  half  share,  otherwise  6  annas 
*^  situated  in  mouzah  Rumye  puitee,  which  the  deceased  bad 
*'  held  in  mortgage  for  a  sum  of  Rs.  1,661  lent  by  him,  but  which 
'^  it  appears,  whilst  he  was  in  existence,  he  had  been  dispossessed 
<'  of,  and  the  same  is  now  in  the  possession  of  Bucboo  Lall  Pand^, 
<'  Muthoora  and  Gyapershad,  the  mortgagers  thereof,  three  of  the 
<^  defendants  in  the  case,  the  rest  of  the  property  is  in  the  posses- 
^  sion  of  Humam  Singh,  the  individual  dbovementioned. 

^^  In  her  allegations,  the  plaintiff  denies  both  the  adoption 
*^  and  conveyance  referred  to  above,  and  asserts  that  Humam 
^  Singh  had  been  brought  up  under  bis  own  father's  roof. 

'*  In  his  defence,  Humam  Singh  urges  his  claim  to  the  said 
^^  property  by  adoption  and  will  and  deed  of  gift  of  the  deceased, 
'^  and  that  plaintiff,  under  the  Hindoo  law,  was  only  entitled  to 
^<  maintenance  in  clothes  and  provisions.  He  however  contends 
*^  for  a  nonsuit  of  the  case  chiefly  on  the  following  grounds : 

<<  Ist.  That  nlatntiff  had  under-estimated  the  value  of  the 
'^  houses  claimed  by  her» 
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^Sndly.  Hiat  there  being  sevefal  <»-sliariM  in  Roliiyd 
^  pidtee^  &e.,  the  plaintiff  had  omitted  \o  bring  them  as  defend*- 
*<  ants  in  the  case,  and  denies  that  there  is  any  wasildt  from  the 
*'  estates  which  have  come  into  his  possession  ;  on  the  contrary 
<<  he  all^;e8  that  he  has  expended  over  and  aliove  the  assets  of 
<*  them. 

^^  In  their  defence  Bnchoo  Lall  Pand6>  Mutboimi  and  Gtya- 
^^  pershad  assert  that  out  of  the  assets  of  the  mortgaged  share 
*^  in  Rumye  puttee^  Sheozalim  Singh,  the  husband  of  plaintiff, 
^  had  reaUeed  the  amount  lent  by  him,  in  consequence  of  which, 
*^  it  reverted  to  their  possession  by  way  of  redemption  from 
^^  mortgage,  and  that,  after  the  death  of  Sheozalim  Singh,  by 
^  mutual  consent,  they  had  pidd  Rs.  400  to  piaintlflT,  and  took 
*^  back  the  mortgage  bond,  &c.,  with  an  acknowledgment  thereof 
^  on  the  back  of  the  mortgage  bond,  under  the  hand  writing  of 
^<  Tussuddooq  Hoossein,  her  general  mookKieear.  The  questions 
^  therefore  foi*  consideration  in  this  case  \ 


'^  1st.  Whether  the  will  and  deed  of  gift  referred  to  above 
^^  is  a  genuine  instrument  or  not ;  as  also  whether  Humam  Singh, 
^^  as  alkged  by  him,  had  been  actually  adopted  by  8heo2alinl 
<<  Singh,  the  plaintiff's  husband,  on  the  28th  Bhadon,  1207  Piislee, 
^  correspondmg  with  4th  September  1800  a.  ]>.,  according  to  the 
<^  forms  and  ceremonies  of  the  Hindoo  relig^n  or  not } 

^^  2ndly.  Whether  the  pbdntiff  had  under-estimated  the 
^  value  of  the  houses  or  not  ? 

^Srdly.  Whether  there  were  or  were  not  eoHihaners  in 
**  Rumye  puttee^  &c  ? 

^<  4tbly*  Whether  Buchoo  Latl  Pand^,  Mutfaoora  and  Gyaper* 
^  shad  had  paid  Rs.  400  to  j^bidntiff  in  the  manner  ass^ted  by  them 
^  or  not  ? 

<^  On  the  first  point,  it  appears  to  me  that  the  will  and  deed  of 
^^  gift,  dated  so  far  back  as  the  year  1800  a.  i>.,  fitmi  which  period 
^<  to  this  47  years  have  expired,  though  bearing  an  8-anna 
^  stamp,  is  written  on  a  ragged  pieoe  of  paper,  and  wears  a  most 
^*  suspicious  appearance  i  the  English  year  as  well  as  the  corres- 
^  p<mdiog  Fuslee  date  appear  to  have  been  altered,  and  there  are 
^^  nere  and  there  traces  of  interlineation,  &c.,  though  with  what 
**  object  they  have  been  so  made,  does  not  appear  sufficiently 
^*  dear.  The  only  witnesses  adduced  by  the  defendant,  Humam 
*'  Siwh,  are  Bisboon  Muhtoe  and  Ratnjum  Shookool,  two  out 
^  of  KNirteen  witnesses  whose  names  are  subscribed  therda  as 
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^^mttiesB^ :  why  he  has  toot  summoiied  the  (rthers^  he  hKs  niKt  giretl 
^'  his  reasons ;  but^  in  my  opiDion^  their  evidence^  taken  in  connect 
^^  tion  with  what  plaintiff's  witnesses  have  deposed^  are  far  from 
^  being  satisfactory.  The  two  witnesses  to  the  will  and  deed  of  gift 
''  depose  that  at  the  time  Sheozalim  Singh  had  executed  the 
^^  same  he  was  51  years  of  age,  and  as  he  died  in  the  year  1845, 
*^  A.  D.y  at  the  date  of  his  death,  by  calculation,  his  age  comes  to 
^^  more  or  less  96  yeard.  Referring  to  his  deposition  before  the 
^'  Criminal  Court  dated  7th  July  1884,  when  he  had  accused  the 
'^  said  Humam  Singh  of  theft,  a  copy  of  which  has  been  filed  by  the 
^^  plaintiff,  be  acknowledged  at  that  time  his  age  to  be  68  years, 
'^  from  which  date  to  the  date  of  his  death,  more  or  less  18  years 
'<  have  elapsed,  so  that  by  his  own  statement,  at  the  time  of  his 
^'  death,  his  a^e  cannot  have  been  more  than 8 1  years:  hence,  I 
^  have  great  doubt  as  to  the  genuineness  of  the  will  and  deed  of 
'^  gift  in  question.  To  this  it  might  be  added  that  had  he,  (Hur«» 
^  nam  Singh),  possessed  such  a  document  at  the  time  he  was 
'^  accused  of  theft,  in  his  defence  in  that  case,  no  doubt  he  would 
**  have  made  some  allusion  as  to  its  date,  whereas,  he  has  not  done 
^'  so,  as  appears  from  a  copy  of  his  defence  in  that  case  filed  by 
^^  him.  There  is  however  ground  to  apprehend  that  the  deceased, 
'^  who  practised  for  many  years  as  a  pleader  in  the  Mirzi^re 
''  Court,  gave  him  a  room  in  his  house,  and  supplied  his  wants,  he 
^^  being  his  nephew,  and  otherwise  considered  him  as  his  son,  but 
'^  it  does  not  appear  that  he  was  adopted  by  him  with  the  forms 
^^  and  ceremonies  presented  in  the  Hindoo  law  in  cases  of  adop- 
^^  tion.  This  appears  the  more  clear  from  the  drcumstance  that 
^'  the  majority  of  his  witnesses  are  persons  who  reside  at  great 
^'  distances,  and  are  of  a  different  caste  than  himself, — persons 
*^  least  likely  of  knowing  what  took  place  in  the  famuy  of  a 
^^  person  different  from  their  own  caste;  hence,  then*  evidence  on 
^^  this  head  is  far  from  being  satisfactory.  Hurnam  Singh^s  family 
*^  residence  is  at  Sutbwa,  pergunnah  Huvdee  Sheopore.  Had  the 
^^  adoption  tekeu  place  in  earnest,  no  doabt  his  brethren  might 
''  have  been  informed  of  it,  and  it  would  not  have  been  diflScidt  to 
^<  adduce  a  small  but  respectable  number  of  them  as  his  witnesses 
^^  to  prove  the  same.  This  he  has  not  done.  It  is  true  that  he 
'^  lays  much  stress  on  an  application  stated  to  have  been  filed  by 
'<  the  deceased  dated  the  4th  October  1836,  acknowledging  him 
*'  as  his  adopted  son,  in  proof  of  the  will,  &c.,  referred  to  above. 
^^  This  application  in  original  was  looked  into,  but  there  is  great 
**  doubt  as  to  its  authenticity,  from  the  circumstance  that  the 
^Mnitialsof  the  Collector  thereon  are  different  from  those  of 
<'  others  on  other  papers  by  the  same  officer.  There  is  however  a 
<<  record  thereof  in  the  diary  book  of  the  Collector ;  but  as  the  book 
^^  itself  is  not  bound  but  merely  stitched,  there  are  great  facilities  fitt 
^^  the  substitution  of  another  leaf  or  leases  therein,  the  more  so  & 
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^  the  feares  of  eadh  o\  this  book  are  hot  signed  with  the  Collee* 
*<  tor's  initials,  and  the  defendant  in  question  has  not  adduced  any 
*'  witnesses,  or  offered  to  do  so,  to  prove  the  signature  of  the 
^^  Collector  on  the  application  in  question.  Under  these  eircum- 
'^  stances,  the  will  and  deed  of  gift  mentioned  above  is  far  from 
^  being  a  genuine  instrument. 

*^  On  the  second  point,  it  appeai*s  to  the  that  plaintiff  has 
*'  not  under-estimated  the  value  of  the  houses  claimed.  It  is 
^  true  that  the  Witnesses  adduced  by  Humam  Singh  depose  to 
*^  thes^  houses  being  of  much  higher  value  than  at  which  plaintiff 
'^has  estimated  them,  but  on  being  questioned  as  to  their 
^^  estimated  selling  prite  they  w6re  unable  to  state  With  any 
<^  certdnty  in  regard  to  it. 

^^  On  the  third  pointy  it  appears  to  me  that  although  in  the 
^  Government  bo<dcs  the  estates  are  held  in  (common  by  several 
^  shareholders,  it  would  however  appear  that  the  puttees  of  each 
*^  shareholder  are  separate :  hence,  it  is  not  necessary  that  the 
^'  other  putteedars,  who  have  nothing  to  do  with  the  mortgaged 
^^  puttees,  should  have  been  brought  in  as  defendants  in  the 


'^  On  the  fourth  point,  it  does  not  appear  to  nie  that  there  had 
^  been  any  profits  derived  from  the  estates,  &c.,  now  in  the  posses- 
'^  sion  of  Humam  Singh ;  this  might  arise  from  causes  not  material 
^  to  mention^ 

^^  On  the  fifth  point,  it  apptots  to  o&e  that  the  acknowledgment 
^  on  the  back  of  the  mor(|;age  bond  is  without  any  signature  of 
^  plaintiff.  If  the  amount  had  really  been  paid,  there  is  n6 
^^  doubt  Buchoo  Lall^  &c.,  particularly  Buchoo  Lall,  who  is  ever 
^^  an  attendant  at  Court,  and  well  acquainted  with  the  laws  and 
*^  practices  of  our  Courts,  would  have  taken  a  proper  receipt  from 
'^  plaintiff,  duly  signed  and  witnessed  upon  stamp  paper.  Inde- 
^  pendent  of  which,  it  is  said  that  the  acknowledgment  is  written 
^  in  the  hand-writing  of  Tussuddooq  Hoossein,  the  plaintiff's 
^*  mookhteear  ;  why  these  defendants  have  not.  produced  him  in 
''  Court,  or  made  a  solemn  declaration  as  to  the  necessity  of  his 
^  attendance,  under  an  order  passed  in  this  office,  on  the  20th 
^^  September  1847,  is  not  sufficiently  clear :  hence,  I  have  no  faith 
^  in  the  evidence  of  the  witnesses  adduced  by  them  to  prove 
^  payment  of  the  sum  of  Rs.  400,  whose  names  after  all  do  not 
''  appear  as  witnesses  to  the  acknowledgment  unsigned.  There 
^  is  therefbre  good  ground  of  apprehending  that  they  had 
^by  indireict  means  obtained  possession  of  the  mortgage 
•«  bond,  &c. 
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'^  Takings  ttie  abore  view  of  the  case,  I  am  of  opinion  CIhi^ 
''  tlie  pisdntiff  has  been  wrongly  dispossessed  of  the  property^ 
^^  moveable  and  immoveable,  I^t  b;  her  husband  Sheozalim  Sii^y 
*^  to  which,  it  appears  from  the  ansfvers  of  the  Pundit  of  the 
^'  Sudder  Court,  she  is  clearly  entitled  to,  as  the  wife  of  deceased, 
'^  Ordered,  therefore,  that  a  decree  be  given  in  her  favor  for 
^^  the  re-possession  thereof,  and  for  the  substitution  of  her  name 
^^  in  the  Collector's  books  to  the  exclui^tt  of  Humam  SKngh, 
'^  and  the  possession  of  that  now  held  by  Buchoo  Lall  Fand^^ 
*'  Muthoora  and  Gyapershad  mentioned  above  against  the  whole 
^^  of  the  defendants,  and  costs  of  suit  be  made  payable  by  tton." 

The  Court  are  unanimously  of  opinion  that  this  decima  of 
the  Principal  Sudder  Ameen  cannot  be  maintain^  in  its  iull 
extent.  They  uphold  the  judgment  as  reg^ards  the  defendant^  Hur- 
nam  Singh,  the  bywustakof  the  Hindoo  law  officer  of  tbia  Court, 
clearly  shewing  that  property  accruing  to  an  individual  by  bis 
own  labour,  devolves,  where  there  is  no  son,  nor  adopted  son^ 
upon  the  widow,  and  the  defendant  Hurnam  Singh  having  entirely 
failed  to  make  out  his  plea  that  he  is  the  son  by  adoption  of 
Sheozalim  Singh,  the  pltuntiff^s  late  husband.  The  deed  purport- 
ing  to  bear  date  1800  a.  d.,  is  a  manifest  forgery,  the  English 
and  Fuslee  dates  entered  in  the  body  of  the  document  have  been 
erased  or  altered.  Nor  can  any  reliance  be  ^aced  on  the  other 
document  by  which  the  defendant  supports  his  pretensions,  viz. 
a  petition  given  in  1836  to  the  authorities  in  the  name  of  Sheo- 
zalim Singh,  wherein  his  adoption  of  the  defendant,  Humanr 
Singh,  is  declared.  In  this  deed,  the  original  of  which  is  not 
before  the  Court,  there  are,  according  to  the  Principal  Sudder 
Ameen,  external  marks  of  fabrication,  and^  at  any  rate,  it  is  not 
to  be^  conceived  that,  if  Sheosalim  Singh  had  formally  adopted 
the  defendant  as  bis  son,  he  would  not  have  given  s«ieh  full  pub- 
licity to  the  act  as  would  place  it  beyond  tl^  reach  of  doubt  or 
question.  Moreover,  Sheosalim  Singh  brought,  in  1834,  a  charge  of 
theft  against  Humam  Singh,  and  though  the  latter  pleaded  on  that 
occasion,  in  general  terms,  that  he  had  been  adopted,  yet  be  did 
not  particularize  the  deed  of  1800  now  produced  in  his  fovor,  and 
the  very  fact  that  an  accusation  of  the  kind  should  have  been 
made  in  a  Criminal  Court  goes  far  to  do  away  with  the  presump- 
tion that  the  parties  stood  on  the  relation  ojf  adoptive  father  and* 
son  ;  they  were  uncle,  indeed,  and  nephew,  and  are  shown  to 
have  resided  together ;  it  is  not  improbable  that  the  former  maf 
have  encoun^ed  the  expec^tion,  or  even  held  out  a  proause  of 
adoption ;  but  all  evidence  of  formal  adoption  is  wanting. 

As  respects  t|ie  claim  of  the  plaintiff  agaiust  Buchoo  Latt 
and  others,  defendants,  (above  appeal  has  been  instituted  Mpa« 
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rately)  the  Conrt  are  not  prepared  to  affirm  the  Principal  Sudder 
Ameen's  judgment.  In  tne  opinion  of  the  lower  Courts  these 
appellants,  the  mortgagers  of  certain  property  to  Sheozalim 
Singh^  have  regained  possession  of  the  mortgage  bond  by  indirect 
means ;  but,  on  the  other  hand,  the  record  of  the  case  shows 
that  the  mortgagee  was  dispossessed  during  his  life-time,  and  the 
mortgagers  have  produced  the  bond,  with  a  note  of  liquidation  of 
the  debt  in  fulL  It  is  not  for  the  Principal  Sudder  Ameen  to 
conjecture  that  the  deed  has  reverted  to  the  mortgagers  by  illicit 
means,  but  for  the  plaintiff  to  prove  it,  and  this  she  has  not  done. 
The  Court  modify  a  further  part  of  this  judgment.  The  plain- 
tiff sued  for  wasildt,  and  though  her  claim  to  mesne  profits  was 
disallowed,  it  yet  appears  that  the  defendants  have  been  charged 
with  all  costs  of  suit.  The  costs  accruing  on  all  such  part  of  her 
4;laim,  as  she  has  failed  to  make  good,  should  be  defrayed  by  the 
plainti£ 


Tbb  30th  May,  1850. 

Prbsbnt  : 

A.  W.  BEGBIE, 

JUDGB. 
AND 

p.  W.  DEANE, 

AND 

S.  S.  BROWN, 

Offg.  Judges. 

CASE  No.  79  OF  1848. 

Begular  Appeal  from  the  decision  of  Mr.  J.  Campier,  Principat 
Sudder  Ameen  of  Mirzapore,  dated  26th  February  1848. 

BUCHOO  LALL  and  othbrs,  (Dbibnoants,)  Afmllants, 

versus 

MUSSUMAT  UJNASSEE,  (Pmintiff,)  Rbspondent. 

The  particulars  of  this  case  are  given  in  case  No«  83  of 
1848,  this  di^  decided  by  a  fttU  Court* 
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Tqb  21st  May,  1860L 

Present  : 

A.  W.  BEGBIE, 

AND 

H,  W.  DEANE, 

ANB 

S.  S.  BROWN, 

OfFG.  Ji7DGB8« 

CASE  No.  217  OF  1849, 

Special  Appeal  from  the  decision  o^  Qazie  Tar  AH  Khan^ 

Principal  Sudder  Ameen  of  Jounporej  dated 

27th  July  1849. 

SHEIKH  BUDUJi,  (Defendant,)  Appjgbllant^ 

vemus 

GHOUS  ALI,  (Plaintiff,)  Respondent^ 

Claim,  to  recover  Rs.  15,  dustgurdan. 

The  Moonsiff  rejected  the  plaintiff's  claim,  recording^  at 
length  his  reasons  for  so  doing.  The  appellate  Court  reversed 
the  decision,  and,  passing  over  the  objections  urged  by  the 
Moonsiff,  held  that  the  plaintiff  had  made  out  his  case  simply  hj 
bringing  forward  the  parole  evideace  of  two  witnesses^ 

A  special  appeal  was  granted  to  try  ^'  whether  a  Court  is 
'^  bound  to  decree  a  dustgurdan  debt  on  the  mere  evidence  of 
^  two  witnesses/^ 

The  Court  are  agreed  in  pronouncing  the  Principal  Sudder 
^pieen's  judgment  to  be  incomplete.  He  seems  to  have  const* 
dered  that  the  evidence  of  two  witnesses  was  quite  enough  in 
itself  to  entitle  the  plaintiff  to  a  decree,  irrespective  of  the  strong 
arguments  advanced  by  the  Moonsiff,  among  which  is  m^ed  the 
little  weight  to  be  attached  to  the  testimony  of  these  very 
witnesses.  The  suit  is  sent  back  to  him  for  retrial,  in  order  that 
he  dispose  of  the  Moonsiff'^  objections  point  by  point. 
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Tab  2l8T  Mat^  I85Q. 

Pbbsbnt  : 

S.  S.  BROWN, 

Offg.  JuI>6B4 

CASE  No.  73  OF  1850. 


Speciat  Appeal  from  the  decision  of  J.  8.  Boldero^  Esq.^ 

Judge  of  Agra^  dated  ZUt  August  184ft. 

BHOWANNEERAM,  (Plaintiff,)  Appellant, 

versus 

SAADUT  KHAN  and  LUCHMUN,  (Defendants,) 
Bbspondbnts. 

Suit,  for  possession  and  registry  in  4  biswahs  1 1  biswansees 
of  land,  in  thoke  Chouhan  of  qusbab  Fattiabad,  under  a  deed  of 
mortgage  of  the  24th  Phagoon,,  1894« 

Appellant  instituted  three  suits  under  separate  mortgage 
deeds,  one  of  which  was  disposed  of  in  appeal  to  this  Court,  on 
the  3rd  November  1849,  and  the  second,  by  a  judgment  of  the 
same  date,  was  remanded.  This  suit,  which  is  the  third,  was 
disposed  of  by  the  Judge,  on  the  31st  August  1849,  in  the  words 
<^  the  decisions  in  Nos.  20  and  21  rule  also  in  this  case/'  It 
appears,  however,  from  the  record,  that  there  is  nothing  iu.- 
eommon  between  the  suits.  The  two  first  suits  had  been  insti- 
tute a  second  time,  and  the  point  which  arose  for  decision  ia 
them  was  their  admissibility.  This  suit  was  instituted  for  the 
first  time,  on  the  13th  January  1849,  and  it  has  therefore  as  yet 
not  received  any  decision.  The  decision  of  the  Judge,  dated  the 
31st  August,  is  accordingly  annulled,  and  the  case  is  remanded 
for  a  decision  on  the  merits. 
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Tbb  2l8T  Mat,  1850« 
Prbsbnt: 
S.  S.  BROWN, 

OfFG.   JCTDGfl* 

CASE  No.  72  Of  1850. 

Special  Appeal  from  the  decision  of  Moulvee  Ahmud  Hoa^sem 
Khan,  Principal  Sudder  Ameen  of  Mooradabad,  dated 

I5th  June  1849. 

MAHUR  SINGH  and  othsi^s,  (Dbirndants,)  Apprllants, 

versus 

TEJ  SINGH  AND  OTHBRS,   (Plaintiff8>)   Rbsfqndbnts. 

Suit,  for  the  alteration  of  the  demarcation  between  the 
mouzahs  Megrajpore  and  Gadhul,  and  to  regain  possession  of 
2  beegahs  3  biswanseea  of  land  from  the  moimh  Gadhul. 

The  special  appeal  was  admitted  to  try  ^'whether  the 
'^  Principal  Sudder  Ameen  was  correct  in  awin^ng  2  beegahs 
''  3  biswahs,  when  the  claim  had  only  been  for  2  be^alis  3 
^  biswanseei/' 

The  case  has  come  on  for  hearing  to-day.  The  daim  for 
Uswahs  instead  of  biswansees  appears  to  have  been  an  error  of 
the  Principal  Sudder  Ameen  in  drafting  his  decision.  The 
respondent  now  consents  to  a  modification  of  the  decree  of  the 
lower  Court,  which  is  accordingly  modified,  and  an  amended 
decree  is  passed  for  2  beegahs  3  biswansees^  Each  party  ia 
appeal  i^l  pay  their  own  costs. 
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Thb  23ri>  Mat,  1860« 

Prisbnt  ; 

H.  W.  DEANE, 

Opf6«  Judok. 

CASE  No.  75  OF  1860. 

Special  Appeal  from  the  decision  of  Mr.  J.  Mercer,  Principal 
Sudder  Ameen  of  Furruckabad,  dated  II th  September  1849. 

LUCHMXIN,  KALKAPERSHAD  and  DEENDIAL, 
(Demndantb,)  Apfbllants, 

versus 

GHARUM   SINGH,  (Plaintiff,)  Bbspondsnt. 

Sabjoined  is  the  history  of  this  case,  as  given  by  the  Prind* 
pal  Sudder  Ameen. 

^^  The  claim  of  the  plaintiff  is  according  to  a  deed  of  sale, 
^^  dated  24th  May  1846,  executed  by  Deendial,  for  one  biswah  in 
*^  mouzah  Sahara,  pergunnah  Bhoojpore,  for  which  he  prays  for 
^^  possession.  The  defence  of  Deendial  is  an  admission  of  execut- 
^^  ing  the  deed  of  sale,  but  pleads  that  he  did  not  receive  the 
*^  amount  of  the  purchase  money.  The  defence  of  Luchmun  is 
''  that  Deendial  has  no  right  of  any  kind  in  this  mouzah,  neither 
^^  has  he  ever  had  possession.  The  defence  of  Kalkapershad  is 
*^  that  this  sale  is  opposed  to  the  condition  of  dustoor  dahee.  No 
'^  other  defence  was  made.  The  Moonsiff  of  Chuppra  Mow  dis* 
^  missed  the  claims  of  the  principal,  from  which  decision  the  plain- 
^^  tiff,  being  dissatisfied,  has  made  the  present  appeal.  I  am  of 
'^  opinion  that  the  Moonsiff's  decision  is  incorrect,  and  agmnst  the 
^'  merits  of  the  case,  and  cannot  be  upheld.  The  point  in  this  case 
^^  to  be  considered  is,  whether  the  plaintiff  did  give  any  considera- 
^^  tion  for  the  deed  of  sale ;  and  it  has  been  verv  satisfactorily  prov- 
^  ed  that  the  deed  has  been  registered,  and  it  bears  the  attestation 
^  of  seven  witnesses  in  the  margin  of  the  deed ;  of  these,  four  of 
^^  them  have  been  produced  by  the  plaintiff,  t .  e.  Mohkun,  Pummoo, 
'*  Ghossee  and  Chynsookh,  who  testified  before  the  Moonsiff  that, 
'^  in  their  presence,  plaintiff  gave  Deendial,  the  seller,  Rs.  100,  as 
^^  Durchase  money :  of  three  witnesses  produced  by  the  sellers,! 
*^  aefendant,  of  them.  Bam  Buksh,  Sookh  Lall  depose  similar  to  >^ 
^  that  of  plaintiff's  witnesses  only  Subsookh,  the  three  witnesses  J 

*  &c.m  Ong. 
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^  gave  evidence  farorable  ta  the  defendant,  which  can  hare  mo 
**  weight  against  the  evidence  of  six  deponents.  It  is  singolar 
^' after  such  proofs  how  the  Moonsiff  should  have  awarded  in 
^'  favor  of  the  defendant.  la  my  opinion^  the  plaintiflTs  churns 
**  are  perfectly  good**^ 

Ordered.  The  appellant  to  get  a  decree*' for  his  claims; 
'^  the  MoonsiflTs  decision  to  be  reversed^  and  the  plaintiff  to  get 
'*  his  decree  for  possession  of  one  biswah  in  mouzah  Bubeerah, 
'^  the  rights  of  DeendiaH  The  costs  of  bolh  Courts  to  be  paid 
'^  by  Deendial,  and^the  other  respondents  to  pay  their  own  costs, 
^  with  the  customary  interest.*' 

The  decision  of  the  Principal  Sudder  Ameen  is  incomplete, 
inasmuch  as  he  failed  to  adjudicate  on  material  pleas  put 
forward  by  the  defendants,  when  the  plaintiff  appealed  the  case 
to  his  Court.  These  pleas  are*  Istly,  that  the  suit  is  barred  by 
the  lapse  of  time  i  and  2ndly,  that  they  (the  defendants)  have  a 
light  of  preemption.  I  therefore  remand  the  suit  to  the  file  of 
the  Principal  Sudder  Ameen^  in  order  to  its  retrial  on  the  pointa 
above  specified. 


Thb  23rd  Mat,  1850. 

Frbsbnt  : 

S.  S.  BROWN, 

Offg.  Jddgb« 

CASE  NoTTe  OF  1860. 

Special  jlppeal  from  the  decision  of  Motdvee  Mohutned  Hoosseiit 

Khoiif  Principal  Sudder  Ameen  of  Bareilly, 

dated  10/A  December  1849. 

BOODHA^  (PjLAiNTiFF,)  Apvbllant^ 

verms 

NET  SINGH  AND  OTHBRS,  (Dbfbndants,)  Rbsponobnts. 

Suit,  for  Rs.  272-10,  principal  and  interest,  under  a  bond  of 
the  22nd  June  1845. 

The  Moonsiff  in  this  case  entered  into  the  evidence  on  botb 
sides  in  detail,  and,  in  a  very  full  judgment,  decreed  the  claim. 

On  appeal,  the  Principal  Sudder  Ameen^  disposed  of  it  on 
the  following  summary  reasons.  '<  That,' whereas,  in  another  suit 
brought  by  tiie  same  against  the  same^  two  of  the  witnesses^  wha 


Digitized  by  VjOOQIC 


BOW  Appear  as  evidence  to  the  bond^  were  directly  discredited^  mi 
tiie  suit  was  dismissed  in  tlie  Moonsiff's  Court  and  in  appeal, 
which  dismissal^  dated  after  the  decree  in  the  present  case  had 
been  given  by  the  Moonsifi>  a  decree  passed  on  such  evidence 
can  never  {xinkar  xinhar,)  be  upheld/^ 

The  reason  assigned  by  the  Principal  Sudder  Ameen  for 
setting  aside  the  whole  train  of  the  Moonsiff's  conclusions  on 
the  evidence  is  obviously  insufficient,  or  rather  it  does  not  singly 
ranlc  as  a  reason  at  all.  The  Principal  Sudder  Ameen  should 
not  only  have  entered  into  the  evidence,  but  have  assigned  reasons 
for  discrediting  it,  as  the  Moonsiff  has  done  for  admitting  it,  in 
the  event  of  his  dissenting  from  the  Moonsiff's  judgment,  instead 
of  disposing  of  the  case  on  a  conjecture.  I  accordingly  annul 
the  decision,  and  remand  the  case,  in  order  that  it  may  be  decided 
^n  its  merits*    Costs  as  usual. 


Thb  27th  May,  1850, 

Phvsbnt  : 

A.  W.  BEGBIE, 

AND 

H,  W.  DEANE, 


Judge. 


AND 

R  S.  ?ROWN, 

OfFO.  Judges* 

CASE  No.  236  of  1850. 

Special  Appeal  from  the  decision  of  Tussuddook  Hoossein  Khan, 

Principal  Sudder  Ameen  of  Azimgurh,  dated 

30th  May  1849. 

SHEIKH  AMANUT  ALI  AND  INAMUT  ALI,  (Dbfkndants,) 

Appbllants, 

versus 

SHEIKH  BUKSHUN,  (Plaintiff,)  Rbspondbnt. 

In  this  case,  the  pliuQtiff  sued  to  recorer  Rs.  650,  principal 
and  interest  of  money  advanced  by  him  on  mortgage^  according^ 
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to  a  deed  dated  in  1818  a.  o.  He  first  brought  his  action  in  the 
Zillah  Court  of  A^mgurh,  and,  afterwards,  in  1834,  was  referred- 
to  the  Collector,  as  the  settlement  was  then  in  progress.  Nothing 
was  done  in  this  case.  In  1842,  he  moved  the  Civil  Court  by  a 
petition  in  fnrmd  pauperis^  and  took  nothing  by  his  motion. 
At  length,  in  1847,  he  brought  a  regular  suit^  and  obtidned  a 
decree  from  both  of  the  lower  Courts. 

A  special  appeal  has  been  allowed  to  try  whether  the 
inferior  Courts  were  justified  by  the  facts  in  overruling  the 
defendants'  plea  that  the  right  of  the  plaintiff  to  bring  his  action 
was  extinguished  by  the  limitation  ei  time. 

The  Court  are  unanimously  of  opinion  that  the  decrees 
of  the  lower  Courts  must  be  reversed.  The  error  into  which 
those  Courts  have  fallen  consists  in  their  having  regarded  the 
petition  given  by  the  plaintiff  in  forma  pauperis  in  1842,  as 
equivalent  to  institution  of  a  suit.  Against  this  ruling  the 
precedents  of  the  Sudder  Dewanny  Adawlut  dated  14th  June 
1842  and  29th  June  1846,  are  decisive.  A  period  of  more  than 
12  years  having  elapsed  from  1834  to  1847»  the  suit  brought  in 
the  last  named  year  was  barred  by  the  statute  of  limitations. 


Thh  27th  May,  1860. 

Prbsbnt  : 

A.  W.  BEQBIE, 

JUDGB. 
AND 

H.  W.  DteANE, 

AND 

S.  S.  BROWN, 

Offg.  Judges. 

CASE  NoTtO  of  1849. 

Special  Appeal  from  the  decision  of  A.  C.  Heyland^  Esq.,  Judge 
of  Ghazeepore,  dated  I9th  Atj^mt  1848. 

THAKOOR  SINGH  and  CHINTAMUN  SINGH, 

(Plaintiffs,)  Appellants, 

versus 

KEWIJL  BHINJA  and  others,  (Defendants,)  Respondents, 

The  particulars  of  this  case  will  be  found  at  page  187  ^ 
llie  printed  decisions  of  the  Ghazeepore  Zillah  Court  fcnr  the 
month  of  August  1848. 
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A  special  appeal  was  granted  in  the  foUowiog  terms : 

^^  I  admit  a  special  appeal  to  fry  whether  the  Judge  has  oot 
acted  irregularly  in  dismissing  the  appellants'  claim  on  grounds 
not  urged  by  the  defendants,  instead  of  confining  himself  to  the 
adjudication  of  the  pleas  of  the  parties/' 

JUDGMSNT. 

The  Court  are  unanimously  of  opinion  that^  for  the  reasons 
stated  in  the  certificate  of  special  appeal,  the  decision  of  the 
Zillah  Judge  cannot  be  maintained ;  in  other  words,  that  he  has 
tried  a  wrong  issue.  The  defendants  do  not  object  to  the  sale 
on  the  ground  assumed  by  the  Judge,  viz.,  their  own  right  of 
preemption,  as  recognized  in  the  wajib-ul-vrz  recorded  at  the 
settlement,  nor  do  they  even  now  state  that  it  is,  or  ever  was, 
their  wish  to  purchase  the  share  held  or  claimed  by  the  appel- 
lants. Their  main  objection  is  that,  according  to  the  Hindoo  law^ 
(this  estate  being  joint  and  undivided)  no  coparcener  is  at  liberty 
to  sell  his  own  portion  to  any  cne  without  the  consent  of  all  the 
other  coparceners.  The  Moonsiff,  considering  that  this  plea  of 
the  defendants  was  not  supported  by  the  evidence,  but  that,  on 
the  contrary,  their  consent  to  the  transfer  to  plaintifi*s  was 
apparent  from  the  curcumstances  of  the  case,  overruled  the  objec- 
tion, and  expressed  an  opinion  in  favor  of  the  validity  of  the  sale. 
But  the  Judge  has  not  confined  himself  to  this  point.  He  gees 
further,  and  declares  that,  as  the  ^^  right  to  preemptioik  is  recog* 
nized  in  the  wafib-ul-urz,  and  the  ^^  refusal  to  purchase''  was  not 
obtained  from  defendants,  therefore,  the  plaintiffs  cannot  obtain  a 
decree.  The  Court  do  not  find  it  stated  by  the  defendants  (as 
supposed  by  the  Judge)  that  the  transfer  to  plaintiffs  took  place 
without  their  ^^  cognizance ;''  they  merely  say  that  it  was  without 
their  '^  consent,"  and  on  this  alleged  absence  of  consent  theur 
princinal  argument  against  the  plaintiffs'  claim  is  founded. 
Indeea,  considering  the  public  manner  in  which  the  transfer  was 
made,  it  would  have  been  idle  in  the  defendants  to  advance  the 
plea  of  ignorance,  and  for  this  reason  obviously  they  forbore  to 
prefer  any  dum  of  preemption,  as  thai  lapses,  unless  made  at 
the  time  of  the  sale  becoming  known  to  the  party  desinMis  of 
I^urcbasing. 

For  the  above  reasons,  the  Court  annul  the  decision  of  the 
Judge,  and  remand  the  case  for  retrial.  The  Judge  will  of  course 
be  at  liberty,  should  he  deem  it  necessary  to  do  so^  to  re-consider 
all  the  pleas  adduced  by  the  parties*  , 
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•Thb  27th  May,  18604 

Prbsbnt  ; 

A.  W.  BEGBIE, 

JuDdKk 
ANt> 

fl.  W.  DEANE, 

AND 

S,  S.  BROWN, 

Off^q.  Jddgbi. 

CASE  No«  68  OF  1849^ 


Special  Appeal  ftom  the  decision  of  A,  C.  Heylandf  Bsq.^ 
Judge  of  Ghazeepore,  dated  I9th  August  1848, 

THAKOOR  SINGH  and  CHINTAMUN  SINGH, 
(Plaintiffs^  Appbllants, 

versus 

MUSSUMAT  GENDREE  KOONWUR,  (Dbfbndamt,) 
Rbspondbnt. 

This  18  a  separate  appeal  arising  out  of  the  case  No.  70,  this 
day  disposed  of,  and  for  the  reasons  stated  in  that  judgment,  the 
decision  of  the  Zillah  Judge  is  reyersed,  and  the  case  remanded 
for  retriaU 
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Tub  27th  Mat,  I86Q1 

Frssbnt  : 

A.  W.  BEGBIBS, 

ANi> 

H*  W.  DEANE, 

AND 

S.  S.  BROWN, 

Ofb^.  Jvdqbs* 

CASE  No.  GO  OF  1849^ 

Speiial  Appeal  from  the  decmon  of  A.  C.  Heyland^  Esqi^ 
Judge  of  Ghateepore^  dated  \9th  August  1848. 

^THAKOOR  SINGH  and  CHINTAMUN  SINGfl, 
(Plaintiffs,)  AppbllantS| 

veriUM 

MUSSUMAT  PIBTHEEPAL  KOONWUB,    (Dbfbndant») 
Bbspondbnt. 

This  is  a  separate  appeal  arising  out  of  the  case  No*  70  tbitf 
day  disposed  of,  and  for  the  reasons  stated  in  that  judgment,  the 
decision  of  the  ZiUah  Judge  is  reversed,  and  the  case  remanded 
for  retriaL 


>V\MM/W>A/ws^ 
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Thb  27tH  Mat,  I860. 

PrbsbKt  : 

A.  W.  BEOBIE, 

AND 

H.  W.  DEANE, 

AND 

S.  S.  BROWN, 

Offg.  Judos8« 

CASE  No.  247  OF  1849. 


Special  Appeal  from  the  decision  of  J.  S.  Soldero,  Msq.^  Judge 
of  Agta^  dated  \9th  May  1849. 

SOBHA  SINGH  and  othibs,  (PLAiNTifFs,)  Appbllants, 

versus 

SEETUL  SINGH,  (Defbndant,)  Rbspondbnt. 

This  case  is  thus  ^ven  in  the  printed  decision  of  the  2i]]ah 
Courts. 

^^  This  suit  was  instituted  to  redeem  a  mortgagee,  and  to  obtidn 
'^  possession  of  214  bee^hs  of  land  out  of  10  bisurahs,  in  the 
'^  village  of  Changollee,  under  the  following  circumstances.  The 
*'  plaintiffs  state  that  they  are  the  descendants  of  Choonee  Singh, 
'^  and  that  their  father  and  husbands  mortgaged  their  rights  in 
^'  the  village  to  Purhur  Singh,  in  a.  j>.  18^1,  from  whom  they 
'^  passed  into  the  hands  of  the  present  defendant  The  Moonsiff, 
^^  for  reasons  not  very  clear,  gave  a  decision  in  favor  of  the  plain- 
"  tiff.  This  decision  is  a  very  bad  one  for  the  following  reasons  i 
'^  Ist,  the  defendant  holds  a  decree  for  the  whole  of  Choonee  Singh's 
^  rights  in  the  village  under  date  the  5th  January  1848 ;  2nd, 
'^  before  this  very  Moonsiff  the  plaintiff  gave  evidence  on  oath  to 
**  prove  that  he  was  a  pauper,  and  in  that  evidence  he  distinctly 
*'  stated  that  he  possessed  no  rights  whatever  in  any  land  or 
**  zumeendaree.  Under  these  circumstances,  the  Judge  annulled 
*^  the  Moonsiff's  decision  in  appeal^  and  gave  a  decree  in  favor  of 
'^  the  appellant* 
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^^  A  spedal  appeal  was  adanitted  to  try,  whether  the  Judge 
^^  did  not  give  his  decision  on  wrong  grounds  when  he  assumed 
^^  that  appellants  were  descendants  of  Choonee  Singh,  and,  there- 
'^  fore,  could  not  have  a  claim  agdnst  defendant/' 

It  appears  from  the  pleadings  that  the  plaintiffs  sued  for  a 
specific  portion  of  a  10-biswah  share  forming  athoke  of  which 
Choonee  Singh  was  lumburdar.  They  are  collateral  rdlatiyes  of 
Choonee  Singh,  but  they  do  not  found  theur  dalm,  as  the  Judge 
has  represented,  so  as  to  rest  its  validity  on  proof  of  Choonee 
Singh's  rights  in  the  mouaah,  and,  consequently,  it  is  no  argument 
whatever  against  the  claim  that  the  interest,  wmch  Choonee  Singh 
formeriy  held  in  the  property,  has  passed  away  from  him. 

The  Court  are  unanimous  in  remanding  the  suit  to  the 
Judge's  file  for  the  above  reason,  in  order  to  its  retrial* 


tflB  27th  MAt,  1860. 

PftBSBKTt 

A.  W.  BEGBIfi, 

AND 

ti.  W.  DEANE, 

AND 

8.  S.  BROWN, 

OrFO.    JUDOBS* 

CASE  No.  248  ov  1849.  ^ 

fyeHial  Jpptal/rom  ihe  decUion  of  J.  8.  SoUero,  JB$q.y  Judge 
of  Agra,  dated  18M  May  1849. 

HURBULLUB  and  othbrs,  (Plaintots,)  Ar^nLLANTSj 

i)ertiui 

SEETVL  SINGH,  pBFBNDlNt,)  RxspOni^bnt.  • 

The  grounds  of  spedal  appeal  ui  this  case  are  precisely  the 
ftiune  with  tiiose  in  ease  No.  247.  The  wAi  is  remfanded  for 
leiilaL 
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The  27th  Mat,  1850. 

Prbsbnt : 

A.  W.  BEQBIE, 

JUDGB. 

H.  W.  DEANE, 

AND 

S.  S.  BROWN, 

OfFG.    JuD6B8. 

CASE  No.  231  or  1849. 


Special  jtppeai/rom  the  decision  of  G.  Blunt,  Esq.,  Judge  cf 
Allygurh,  dated  23rd  May  1849. 

MAHAJEET  and  othbrs,  (PLAiNTiris,)  Appellants, 

versus 

MOHUN  LALL  and  DOOROAPERSHAD,  (Defendants,) 
•  Bbspondbnts. 

This  case  is  tbus  giren  in  the  printed  decisions  of  the  Zillali 
Courts. 

*^  This  suit  was  brought  to  obtain  possession  of  IJk  biswahs 
^^  of  nuglah  Maun,  pergunnah  Hattrass,  and  to  set  aside  a  deed 
^'  of  sale  of  the  whole  village  made  by  Heeramun  in  favor  of 
^^  defendants. 

'^  The  plaintiffs  clidm  as  descendants  of  Maun  Singh,  the 
^'  ori^al  proprietor,  and  state  that,  though  (in  consequence  of 
^^  the  defendants  being  in  possession  at  the  time  of  settlement) 
^^  their  names  were  not  entered  as  shikamces  in  the  thoke  puHee 

7  a 
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^^  of  tb£  yilla^^  yet  the  defeBdaots  themselred  acknowledged  thefr 
^^  rights.  The  defendants  deny  that  the  plaintiff^  have  ever  had 
^'  possession,  or  that  their  names  have  ever  been  entered  in  the 
'^  Government  books ;  that  they  made  no  claim  at  the  settlement, 
'^  which  took  place  in  1H35;  that  they  were  not  parties  to  the 
^  mortgage,  on  which  their  father  held  the  village  prior  to,  and 
'^  after,  the  settlement ;  that  they  never  have  received  any  profits 
<'  from  the  village,  and  that  their  claim  is  barred  by  the  statute 
^  of  limitations* 

''  The  Principal  Sudder  Ameen,  setting  aside  the  plea  of 
^  limitation,  because  the  father  of  the  plaintiffs  held  the  village 
*^  in  mortgage,  decreed  for  the  plaintiffs,  entering  into  a  lonfi: 
'^  detail  of  reasons  for  considering  the  claim  established.  The 
**  defendants  appeal  iigain,  ur^ng  that  the  plaintiffs^  claim  is 
"  barred  by  the  statute  of  limitation.  On  examining  the  evidence  in 
'^  the  case,  and,  also,  the  settlement  proceedings  from  the  cession 
*^  up  to  the  late  settlement  under  Regulation  IX.  of  1833,  I  find 
''  that  though  these  plaintiffs  are  descendants  of  Maun  Singh, 
^^  yet  that  they  have  never  held  possession.  The  only  evidence 
^^  they  now  adduce  is  that  of  three  witnesses,  who  declare  that,  23 
"  years  ago,  they  were  pre»ent  when  a  division  of  profits  took 
'^  place  ^tween  the  plaintiffs,  Dyaram  and  Heeramun,  the 
'*  lumburdars,  from  whom  the  defendants  derive  their  title.  At 
*^  the  last  settlement,  no  mention  is  made  of  the  plmntiffs,  an9 
^^  though  Mahajeet  made  a  claim,  his  claim  was  rejected  by  the 
**  settlement  officer.  As  the  plaintiffs'  claim  is  clearly  barred  by 
^^  the  statute  of  limitation,  it  is  needless  for  me  to  enter  into  any 
**  refutation  of  the  arguments  set  forth  in  the  Principal  Sudder 
**  Ameen's  decree  as  prooft  of  the  justice  of  the  claim.  I  therefore 
*^  decree  the  appeal,  and  reverse  the  decision  of  the  Principal 
^'  Sudder  Ameen.  Costs,  with  interest,  until  paid,  due  from  the 
**  respondents.'' 

A  special  appeal  was  granted  to  try  ^<  whether  the  Judge 
^  was  not  in  error  in  overriding  the  Principal  Sudder  Ameen's 
'^  decision  on  the  score  of  limitation  of  time,  the  suit  being 
^'  brought  to  redeem  a  mortgage." 

The  Court  are  agreed  in  opinion  that  the  object  of  this  suit 
was  not,  as  assumed  in  the  certificate,  to  redeem  a  mortgage,  but 
to  establish  a  proprietary  right  in  the  mouzah,  and  to  set  aside 
.a  deed  of  sale.  The  plaintiffs  claim  as  descendants  of  Maun 
Singh,  two  of  whose  immediate  heirs,  Myaram  and  Heeramun, 
jippeared  to  have  mortgaged  the  estate,  many  years  ago,  which 
mortgage  was  afterwards  converted  into  a  sale :  to  that  mort- 
gage ihe  present  plaintt^^  though  collateral  relatives  of  tfae 
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noftgagersi  were  not,  according  to  the  finding  of  the  Judge^ 
pfuties.  The  plea  of  participation  in  the  mortgage  transaction^ 
failing  the  merits  of  the  claim,  had  to  be  disposed  of  inth  rrfer- 
ence  to  the  statute  of  limitations,  and  by  that  law  the  daim  i^ 
found  to  be  barred,  consequeptiyr^  the  ojnnion  of  the  Court, 
the  Judge  was  not  in  error,  uid  they  dism&s  the  i^p^with 
eoets. 

The  Court  are  constrained  to  add  that  the  wording  of  tii^ 
Judge's  decree  is  so  confused  and  inexact,  that  they  hare  had 
difficulty  in  fcdlowing  his  meaning* 


Tbs  a&TH  May,  ISSOt 

Prbsbiit  : 

S.  &  BROWN^ 

OvFO.  JtrnoB* 

CASB  No.  88  o^  186(K 

Special  Appeal  from  the  deciiion  of  W.  E.  Money,  Esq.,  Cfgi 
Judge  of  Azimgurhy  dated  24/A  October  1849. 

BOOJHAWUN  SINGH  and  otrbrs,  (Plaintifis,) 
Appellants, 

ijer$u$ 

SH£0SUHA1  SlNGtl  and  othbrs,  (t)ErBNDANT8^) 

BnSPONDENTS. 

The  particulars  of  this  case  nre  shown  in  the  printed 
dedsions  tor  the  month  of  October. 

A  special  appeal  was  admitted  to  try  ^^  whether  the  Judge 
had  not  disposea  of  the  case  on  a  point  of  law  not  applicable 
toit.'^ 

The  plaintiflb  hare  brought  thb  action  for  possesion  (rf  a 
4-anna  share  in  mouzahs  Shahpore  and  Russodpore,  under  an 
award  of  arbitrators  appomted  under  Regulation  0  of  18%» 
which  was  pyen  in  their  favor  and  appror^  of  by  the  deputy 
CoUector^  on  the  IStii  October  1834;  and  the  Judge  has  ruled 
•8 
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that  there  was  no  proof  of  tbe  i^aintifis'  aUegation  th^t  they  had 
ever  had  posses^n  of  the  4-aniia  share,  either  antecedrat,  or 
subsequent  to  the  settlement,  or,  at  all  events,  that  there  was  no 
proof  of  their  having  held  the  lands  in  question  within  12  years 
prior  to  the  institution  of  the  suit. 

Tbe  Court  is  of  opinion  that  the  point  of  limitation  does 
not  rise  in  this  case.  The  action  has  been  brought  on  the  award, 
and  as  the  suit  has  been  preferred  within  12  years  from  the  date 
of  it,  there  can  be  no  bar  in  limitation  to  its  admission* 

The  judgment  is  therefore  annulled^  and  the  ease  remanded 
for  trifd  on  tb^  merits. 


Tan  28th  May,  850. 

Prbsbnt  : 

A.  W.  BE6BIE, 

JuDon. 

AND 

H.  W.  DEANE, 

AND 

S.  S.  BEOWN, 

Offo.  Janoss, 

CASE  No.  249  OF  1849. 

Special  Appeal  from  the  decision  of  TusmMooq  Hoassein  Khan, 
Principal  Sudder  Ameen  o/Azimgurh,  dated  I6th  June  1849. 

SOONDUR  SINGH  AND  iTTHBRS,  (Plaintifmi,) 
Appsllanms^ 

tiernM 

INDURJEET  AND  OTHBRS,  (DEFENDANTS,)   RbSPONDBNTS. 

The  pli^nti^  sued  in  the  lower  Court  to  be  put  in  possession 
of  a  specific  share  in  certain  ancestral  landed  property,  to  the 
annulment  of  Ifae  revenue  setdement,  dated  8th  Mandi  1836, 
Thdr  suit  was  Ivougkt  on  the  28th  February  1848. 

The  Sudder  Ameen  dismissed  the  daim,  on  the  ground  that 
tiie  plamtiflb  had  been  out  of  possesion  far  more  than  12  years. 
The  Principal  Sudder  Ameen,  trying  the  cause  in  appeal,  adopted 
the  same  view^  and  oonfirmed  the  deeidon  of  the  Court  of  first 
instaaoe. 
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A  special  appeal  was  admitted  to  try,  '*  whether  thejc^cr 
Cooits  were  justified  in  dismissing  the  case,  on  the  ground  of 
limitation  of  time,  the  appellant  not  having  separated  from  hb 
fiunUy  tiU  within  12  years/' 

The  Court  are  unanimously  of  opinion  that  there  exists  no 
tenable  ground  of  special  appeal  in  this  case.  It  has  been  ruled 
by  both  the  lower  Courts  that  the  dispossession  of  the  appellants 
for  more  than  12  years  has  been  shown  by  irrefragable  testimony. 
The  appellants  have  pleaded  (and  the  plea  would  seem  to  have 
been  erroneously  set  down  in  the  certificate  as  one  of  the  facts 
found)  that  they  were  not  separated  from  their  family  till  within 
12  years,  and  they  urge  that  this  plea  has  not  been  satisfactorily 
disposed  of  in  the  Courts  below.  But  those  Courts,  it  is  to  be 
observed,  when  they  recognized  in  its  full  force  the  validity  of 
the  stronger  plea  set  up  by  the  defendants,  viz.,  that  the  plaintiffs 
had  been  out  of  possession  for  more  than  12  years,  did  thereby, 
and  incidentally,  dispose  of  the  weaker  plea  set  up  by  the  plain- 
tiffs of  non-separation  fix>m  the  family  till  within  12  years.  The 
weaker  plea  being  included  in  the  stronger,  it  was  not  at  all 
necessary  in  admitting  the  latter  to  refute  the  former  in  express 
language.    The  appeal  is  dismissed,  with  costs. 


Thb  29th  Mat,  850. 
Present  : 
8.  S.  BROWN, 

Offg.  Judqk. 

Case  No.  92  OF  1850. 

Special  Appeal  from  the  decision  of  J.  S.  Boldero,  Esq.,  Judge 

of  Agra,  dated  29th  December  1849. 

MUSSEETA,  (Plainfiff,)  Appellant, 

versus 

ABDOOL  RUZZAK,  (Defendant,)  Respondent. 

The  special  appeal  in  this  case  was  admitted  to  try  ^^wheUitf 
the  Judge  had  not  acted  contrary  to  jndicial  usage  in  not  having 
adjudicated  a  portion  of  the  plaintiff's  claim/' 

Plaintiff  brought  his  action  to  open  a  dr^n,  and  to  obtain 
possession  of  two  yards  of  ground  ;  the  first  portion  of  the  claim 
was  decided  by  the  lower  Courts,  but  no  notice  was  taken  of  the 
other  part  by  either  Court,  although  the  omission  of  the  Mooni^ 
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fai  this  paiijeular  was  made  one  of  the  reasons  of  appeal  to  the 
Judge.  The  decisions  of  the  Courts^  as  thev  stand,  are  imperfect, 
and  the  case  is  remanded,  in  order  that  the  remainder  of  the 
claim  may  be  duly  enquired  into  and  decided. 


v«w»<^^»vv» 


Tbb  90th  Mat,   1850. 

Pessbnt  : 

A.  W.  BEGBIE, 

JUDOB, 
AND 

H.  W.  DEANB, 

AND 

S.  S.  BROWN, 

Offq,  Judobs. 

CASE  No.  225  of  1849. 

Special  Appeal  from  the  decision  of  Moulvee  Khadim  JBoostein 

Khan,  Principal  Sudder  Ameen  ofCawnpore,  dated 

9th  July  IM9. 

BHOWANNEE  SINGH  and  ROODUR  SINGH, 
(Dbfbndants,)  Affbllants, 

versus 

Mohumed  Hoossein,  (Plaintiff,)  Rbspondbnt. 

The  plaintiff  sued  in  the  Moonsiff's  Court  to  recorer  Rs.  300| 
ralue  of  115  trees :  he  obtained  a  decree  wUch  was  confirmed  in 
appeal  by  the  Principal  Sudder  Ameen. 

The  following  are  the  particulars  of  this  case.  The  mouzah 
in  wluch  the  orchards  in  dispute  are  situated  was  first  mortgaged 
to  the  father  of  the  defendant,  Bhowannee  Singh,  and,  in  1846, 
the  mortgager,  Nawul  Singh,  sued  for  redemption,  but  a  large 
balance  having  been  found  against  him,  he  was  cast.  The  right 
and  interest  of  Nawul  Singh  in  the  moazfdi  were  afterwards  pat 
up  to  sale  in  satisfaction  of  the  costs  in  that  suit,  and  were 
purchased  at  auction  by  Roodur  Singh,  son  of  the  defendant, 
Bhowannee  Singh.    Before  the  Auction  sale  took  place^  Nawul 
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HoosseiD^  Qod  the  {Hresent  suit  has  been  brought  by  him  to 
recover  the  value  of  some  trees  in  the  orchards,  which  had  been 
cut  down  by  Bhowannee  Singh  and  Roodur  Singh*  Tlic  lowet 
Courts  decreed  in  Mohumed  Hoossein's  favor. 

A  special  appeal  iras  admitted  to  try  ^  whether  the  decree 
^^  had  not  been  given  on  grounds  irrelevant  to  the  point  at  issue, 
^^  viz.,  whether  Bhowannee  Singh  yrm  or  was  not  in  possessioi^ 
f^  of  Uie  baghSf  as  mortgagee/' 

The  pleadings  in  the  Courts  below,  and  the  judgments  thereon 
are  wanting  in  clearness  and  precision.  But,  in  the  opimon  of 
this  Court,  the  only  error  into  which  the  inferior  Courts  have 
fellen  is,  that  they  have  chosen  to  regard  the  fact  that  Bhowannee 
Singh  was  not  in  possesiuon  of  orchards  in  virtue  of  his  mortgage 
(a  fact  lending  a  strong  ecdour  to  the  justice  of  the  plaintiff's 
daim,  and  which  constitutes  an  important  element  of  proof)  as 
the  chief  portion  of  the  subject  matter  for  trial,  A.  detection  of 
this  error  would  alone  appear  to  have  given  rise  to  the  certificate 
of  special  appeal*  The  issue  to  be  tried  obviously  lay  between  the 
plaintiff  and  Roodur  Singh,  the  auction  purchaser  of  the  right 
and  interest  of  Nawul  Singh,  aud  in  trying  that  issue,  it  was  not 
jrrdevant  to  determine  the  fttct  or  not  of  Bhowannee  iUngh's 
possession^  as  mortgi^ee,  though  it  was  not  correct  to  set  it 
prominently  forward  as  a  main  point,  pn  the  determination  of 
which  judgment  must  pass.  The  evidence  made  out  that  the 
orchards  were  a  distinct  holding  by  Mohumed  Hoossein,  under  a 
purchase  from  Nawul  Singh,  before  Roodur  Singh  bought  Nawul 
Singh^s  rights,  and  independently  of  the  mortgage  to  Bhowannee 
Singh,  and  Mohumed  Hoossein  di»tained  a  decree  accordingly. 
The  judgments  of  the  inferior  Courts  contidn  no  defecting 
substance,  though  iuaecurately  worded.  Th€»re  is  nothing,  conse? 
fluently,  which  can  justify  the  interference  of  this  CqiuI;^  au4 
^ey  disimss  the  app^^  with  costs* 


X»'WV>^^«#W*»WW>r«'»r{\«» 
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Tun  80th  Mat^  18$0« 

PRB8BNT  : 

A.  W.  BEQBI£, 

AND 

II,  W.  DEANE, 

AND 

S,  S,  BROWN, 

Ofig*  Jc;dgb8« 

CASE  No.  167  OF  1849. 

Special  Appeal  Jirom  the  decision  of  J.  S.  Boldero,  Esq.,  Judge  of 
Agra,  dated  26tk  January  1849. 

MUDUN  MOHUN,  (Db»bndant,)  Appbllant, 

versus 

BULDEO  DASS,  (PLAiNitFr,)  Rbspondbnt. 

The  particulars  of  this  case  will  be  found  at  page  one  of  the 
printed  decisions  for  Ziilah  Agra  for  the  month  of  January  last. 

A  special  appeal  was  granted  to  determine  ^'  whether  the 
^'plaintiff ought  not  to  have  been  nonsuited  for  haying  filed 
^*  copies  (on  stamp  paper)  of  the  ikramamah  which  formed  the 
^^  ground  of  action,  the  said  ikramamah  itsdf  being  written  on 
«<  unstampt  paper,  and,  consequently,  not  a  legal  exhibit  in  a  Civil 
♦'  Court.'' 

This  certificate  was  subsequently  amended  by  the  following 
addition, — ^^and  whether  the  Judge  ought  not  to  hare  recordra 
^  an  opinion  on  this  pointy  the  defendant  having  (Steaded  it  In 
^  appeal.'' 

Jodohbnt. 

The  Court  are  of  opinion  that,  as  the  defendant  pleaded  in 
appeal  before  the  Judge  the  inadmissibility  of  the  copy  of  the 
ikramamah,  it  was  incumbent  on  the  Judge  to  call  on  the  plaintiff 
to  shew  good  cause  for  his  departure  fin^m  the  usual  course  of 
peoeeding,  and  thai  on  his  iMong  umd>le  to  do  so,  he  should 
nave  been  nonsuited.  But  the  Judge  has  not  taken  any  notice 
of  this  plea  of  the  defendantef^  or  expressed  any  opinion  thereon^ 
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His  decision,  eonfieqnently,  fs  incomplete  and  unsatisfactory^  and 
cannot  be  upheld.  The  Court  accordingly  annul  the  decision 
of  the  Zillah  Judge,  and  remand  the  case  for  retrial,  with  adver- 
tence to  the^  foregoing  remarks  :  should  the  Judge  overrule  the 
defendant's  plea  for  a  nonsuit^  he  will  proceed  to  pass  a  fresh 
decision  on  the  merits. 


Tab  30th  Mat,   1850. 

Prbsknt: 

A.  W.  BEGBIE, 

JUDGB. 
AND 

H,  W.  DEANE, 

AND 

S.  S.  BROWN, 

Off».  Judgbs. 

CASE  No.  171  OF  1849. 

Special  Appeal  from  the  decision  of  Mohumed  Luteef  Khath 

Principal  Sudder  Ameen  of  ^zimgurh,  dated 

20th  February  1849. 

MUSSUMAT  BISHUNDEHEE,  (Plaintiff,)  Appbllant, 

versus 
DOOLAR,  MBHT0R,  (Dbfbndant,)  Rbspondbnt. 

The  plaintiff  sought  to  recover  Rs.  6-9-6,  on  account  of 
jmrjotety  or  ground  rent,  due  from  certain  Mohumedan  weavers, 
from  1247  to  1253  Fuslee.  She  sued  the  defendant  as  the  mthtur 
or  head  man  of  the  class  of  weavers  whose  duty  it  was  to  collect 
this  tax  from  his  brethren,  and  to  pay  the  same  into  her  hands 
as  lumeendar. 

The  defendant  urged  in  reply,  firstly,  that  no  such  tax  bad 
ever  been  levied  by  the  zumeendar ;  and  secondly,  that  even 
supposing  the  demand  to  be  a  just  one,  plaintiff  should  have  sued 
the  individuals  from  whom  it  was  due  and  not  himself,  who  was 
in  no  wise  responsible  for  his  brethren. 

The  Moonsiff  nonsuited  the  plaintiff  on  the  second  plea  ui^ed 
by  the  defendant,  which  decision  was  maintained  in  appeal  by  tha 
Principal  Sudder  An^een, 


Digitized  by  VjOOQIC 


101 

A  special  appeal  was  admitted  ^^  under  the  provisions  of 
•^  Oause  1,  Section  7,  Regulation  XIX.  of  1817,  it  being  clear, 
**  from  the  exhibition  of  a  copy  of  a  decree  of  a  former  Judge  of 
'^  Zillah  Azimgurh  under  date  12th  November  1846,  that  the 
<^  decision  oi  the  Moonsi£P  and  Principal  Sudder  Ameen  in  the 
*<  present  case  is  inconsistent  with  the  judgment  above  referred 
^  to^  and  Uiat  one  or  the  other  must  be  revised/^ 

JUDGMBNT. 

Under  the  discretion  vested  in  them  by  the  law  under  which 
the  certificate  was  granted,  the  Court  deem  it  expedient  to 
dispose  of  this  appeal  on  iU  merits.  Looking  to  the  two  decisions, 
they  are  clearly  of  opinion  that  the  former  decision  of  the  Judge 
was  erroneous  and  unjust,  and  that  of  the  Moonsi£P  and  Principal 
Sudder  Ameen  correct  and  equitable*  No  sufficient  proof,  based 
either  on  local  usage  or  specific  agreement  between  the  parties, 
is  adduced  to  shew  that  the  defendant  can  be  held  responsible  for 
the  default  of  his  fellow- weavers,  even  supposing  the  claim  against 
them  to  be  a  just  one.  The  defendant,  as  mehtur^  is  not  recog« 
Bized  in  that  office  by  the  Government  or  its  officers,  and  is  not, 
consequently,  vested  with  any  authority  to  compel  payments  front 
his  brethren.  It  would  therefore  be  manifestly  unjust  to  hold 
him  responsible  for  a  default  which  it  is  not  possible  for  him 
either  to  prevent  or  make  good.  His  position  is  different  from 
that  of  a  zumeendar,  farmer,  or  other  person  engaging  for  the 
Government  revenue,  whose  very  appointment  of  ^'  malgoozar*' 
carries  with  jt  a  controlling  and  compulsory  authority  over  their 
under  tenants. 

The  Court  therefore  approving  of  the  decision  of  the  Moon- 
•iff  and  Principal  Sudder  Ameen,  msmissed  the  appeal  with  costs* 
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Thb  SOth  Mat,  I860, 
Pebsbnt : 
A.  W.  BEGBIE^ 

AND 

H.  W.  DEANE, 

AND 

S-  8.  BROWN, 

OrFG»  JCTDGES. 

CASE  No.  72  OF  1849. 

Special  Appeal  firom  the  decision  of  Mokumed  lAUeefKhan^ 
Principai  Sudder  Ameen  of  Ajgimgurh,  dated 
20th  February  1849. 

MUSSUMAT  BISHUNDEHEE,  (Plaintiff,)  Appellant, 

versus 
BUHADUR,  (Dbfbndant,)  Rbspondbnt. 

This  appeal  ii  dismissed  on  the  ground  stated  in   cas« 
Ko.  171. 


JODOB. 


Thb  S(h*H  Mat,  860. 

Prbsbnt  : 

A.  W.  BEGBIE, 

AND 

H.  W.  DEANE, 

AMD 

S.  S.  BROWN, 

Offg.  Judges. 

CASE  HoTji  OF  1849. 

Special  Appeal  from  the  decision  of  Mokumed  Luteef  Khan, 

Principai  Sudder  Ameen  of  Azimgurh,  dated 

20th  February  1849. 

MUSSUMAT   BISHENDEHEE,  (Plaintiff,)  Appellant, 

versus 

KHAM  AND  DOOLAREE  and  PEEAREE,  (Defendants,) 

Respondents. 

The  drcumstances  of  this  are  precisely  similar  to  those  of 
the  foregoing,  and  a  corresponding  order  thereon  is  consequently 
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Tab  30th    Mat^  1850. 

Pa&SBNT  t 

A.  W.  BEGBIE, 

JUDGB, 
AND 

H.  W.  DEANE^ 

AND 

S.  S.  BEOWN, 

CASE  No.  147  OF  1849. 

Special  Appeal  from  the  decision  of  G.  Blunt,  Esq.,  Judge  of 
Allygurhy  dated  2&tk  January  1849< 

TARACHUND,  (Plaintiff,)  Appbllant, 
versus 

BUNSEEDHUR  and  othbrs,  (Dbfbndants,)  Rbbpondbnts^ 

The  particulars  of  this  case  will  be  found  in  the  printed  deci'* 
rions  for  Zillah  Allygurh  for  the  month  of  January  1849,  page  1& 
The  Prindpal  Sudder  Ameen  bad  passed  a  decree  in  faror  of  the 
plaintiffs  against  the  defendant,  Buaseedbur,  and  the  property  of 
Buldeo  and  Pnrsram,  deceased,  absolving  the  rest  of  the  defend* 
ants,  which  decision  was  rerersed  by  the  Judge  on  appeal  for  the 
reasons  recorded  by  him* 

A  special  appeal  was  granted  to  try  ^^  whether  the  Judge 
''  ought  not,  in  conformity  with  the  established  judicial  practice 
^^  to  have  given  a  decree  against  such  of  the  defendants  as  gave 
*^  in  confessions  of  judgment,  or  who  did  not  appeal  from  the 
<^  decision  of  the  Princqml  Sudder  Ameen/' 

J0DGMBNT. 

The  Court  are  unanimously  of  opinion  that  the  decision  of 
the  Judge,  In  so  far  as  relates  to  the  defendants,  Hurdeo,  Mussu-* 
mat  Rem  Koower,  MussuPMit  Goura,  Girdharee,  Srikishen^ 
Myrun,  Bhopal  and  Mftn  Singh,  (against  whom,  as  the  heirs  of 
Buldeo  and  Pursram,  deceased,  the  Prindpal  Sudder  Ameen 
decreed)  must  be  reversed.  The  dbove  named  defendants  admitted 
the  iustice  of  the  Plaintiff's  demand,  and  did  not  dther  defend  the 
suit  before  the  IMndpal  Sudder  Ameen  or  appeal  frsmhisdedidon 
of  the  Judge,    It  was  not  ikerefen  competcfit  to  tfie  Jvdge  ta 
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dismiss  the  plaintiff's  claim  in  respect  to  tb09e  parties.  This  mle 
of  practice  has  been  laid  down  by  this  Court  on  several  occasions, 
and  they  see  no  reason  for  departing  from  it  on  the  present  occa- 
sion. The  decision  of  the  Judge  is  accordingly  amended^  and  a 
decree  passed  against  the  defendants  above  named  for  the  amount 
sued  for.  But  that  part  of  the  pontiff's  claim  which  relates  to 
the  property  specified  in  the  bond  now  in  possession  of  the  defend- 
ant Bunseedhur,  and  by  the  sale  of  which  he  seeks  to  realize  the 
amount  decreed  cannot  be  admitted  ;  and  so  much  of  the  Judge's 
decision  as  dismisses  this  portion  of  bis  suit^  and  his  claim  against 
the  defendant,  Bunseedhur,  is  hereby  affirmed.  The  costs  of  this 
Respondent  will  be  charged  to  the  plaintiff.  The  defendant 
Bunseedhur  is  not  chargeable  therewith,  he  having  been  made  a 
defendant  and  respondent  in  the  respective  Courts  without 
sufficient  grounds,  indeed,  as  appears  to  the  Court,  through  the 
collusion  of  the  plaintiff  and  the  other  defendants. 


Thb  30tu  Mat,  1850. 

Prbsbnt  : 

A.  W.  BEGBIE, 

JUDGK. 
AND 

H.  W.  DEANE, 

AND 

S.  S.  BROWN, 

OWWQ.  JuDGBi. 

CASE  No.  156  or   1849. 

Special  Appeal  from  the  decision  of  Moulvee  Syed  Mokumed 

ViUayet  AH  Khan^  Principal  Sudder  Ameen  of  Allygurh^ 

dated  Wrd  March  1849. 

MATHURAM,  (Dbfbndant,)  Appbllant, 

versus 

DHURM  SINGH,  (Plaintiff,)  Rbspondbnt. 

The  plaintiff  sued  to  recover  possession  of  mouzah 
Lalgurhee,  by  redemption  of  a  mortgage,  and  to  recover  Rs.  36^ 
principal  and  interest,  being  the  surpUu  proceeds  oi  \2  be^ahi 
>of  land,  assigned  to  him  as  moHkonOn 
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The  Sudder  Am^ti»  considering  that  the  mortgage  had  not 
been  redeemed  (as  stated  by  the  plaintiff)/  but  that  a  balance  was 
still  due  to  the  defendant,  dismissed  the  claim. 

The  Prihcipal  Sudder  Ameen,  before  whom  the  case  came  in 
appeal,  also  found  that  a  balance  of  Rs.  41-10  was  still  due  to 
the  defendant,  but  gave  a  conditional  decree  in  the  plaintiff's 
fevor,  yiz.,  that  he  should  be  put  in  possession  of  the  Tillage  on 
middng  good  the  balance. 

A  special  appeal  was  allowed  to  try  "  whether  the  Principal 
**  Sudder  Ameen  had  not  decided  in  opposition  to  authoritative 
'^  precedents  in  giving  a  decree  for  the  redemption  of  the  mort^ 
'^  gage  of  the  plaintiff's  estate  although  he  finds  that  a  portion 
**  of  the  mortage  money  was  still  due  to  the  mortgagee.'^ 

JUDOMBNT. 

The  Conrt  are  unanimously  of  opinion  that,  with  reference 
to  the  precedents  cited  by  the  appellant,-^e8pecially  that  noted  in 

♦  Bhubootee  Singh,  Appei-    *be  margin,* — ^the  decision  of  the  Princi- 

lant,  pal  Sudder  Ameen  is  opposed  to  judicial 

«v       « ^'^^       J   s,     usage,  as  established  by  the  decision  of 

llX  ^L^aA    *hi8  Comrt.    In  the  case  above  referred 

N.  w.  P.    Reports  under    to,  the  rule  is  laid  down  that  when  a 

date  the  19th  Jeny.  1847.  plaintiff  has  failed  to  establish  that  the 
estate  has  been  redeemed  from  the  assets,  but  that,  on  the 
contrary,  a  balance  is  still  due,  the  Court  should  dismiss  the  suit. 
This  is  the  case  in  the  present  instance.  The  plaintiff  alleged 
that  the  sum  of  Rs.  351  was  due  to  him  over  and  above  the 
amount  for  which  the  estate  was  mortgaged,  but,  so  far  from  this 
being  the  fact,  it  appears  that  the  sum  of  Rs.  41-10  is  still  due 
to  the  defendant,  thus  making  a  mis-statement  in  the  plaintiff's 
account  of  Rs.  992-10. 

The  Court  accordingly  reverse  the  decision  of  the  Principal 
Sudder  Ameen,  and  dismiss  the  pfidntiff's  suit,  with  costs. 
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c.  tflB  30th  May,  18B6. 

Frbsbnt  : 
H.  W.   DEANE, 

CASE  No.  216  Of  1849« 

Special  Appeal  from  the  decision  cf  Nuwdb  MokUnied  Abdoollah 

Khan,  Principal  Sudder  Ameen  of  JHeerut, 

dated  25th  Jtugust  1849. 

NEWUL  KISHORE  and  SHEOBUNS  BA  J,  (Dbfsndantb,) 

APPBtLANTSi 

i^erstls 

HURSURROOP  AND  OTHSRs,    (I^LAiNTirps,)  Rbspondbnts^ 

The  plaintiffs  sued  in  the  Court  of  the  Moonsiff  of  Booluud-^ 
Bhuhur  for  redemption  of  mortoage,  with  separate  possession  of* 
a  ten-biswah  share  in  mouzah  Bussuntpore,  pergunnafa  Dadree, 
The  mortgage  was  found  to  be  redeemable  on  payment  by  the 
plsdntifi^  of  Rs.  125,  the  sum  originally  advanced  to  them  by  the 
mortgagees,  and  a  decree  was  giren  accordingly.  In  the  appellate 
Court  (rf  the  Prindpal  Sudder  Ameen,  this  decision  was  uphdd. 

A  special  appeal  was  admitted  to  try  ^^  whether  or  not  a  Court 
^  can  decree  that  a  mcntgage  shall  be  redeemed  on  payment  of  a 
^  certain  sum,  or  whether,  rather,  that  od  the  mortgage  money 
<'  being  paid  or  deposited,  the  mortgager  shall  then  commenccf 
^'  his  suit  for  redemption*'^ 

The  doctrine  laid  down  by  this  Court  that  it  is  irregular  Ul 
pass  conditional  decrees  is  not  applicable  to  a  case  like  the  pre« 
sent.  The  rule  in  question  is  designed  to  bear  upon  cases  in 
which,  when  a  mortgager  sues  for  i^emption,  a  balance  is  found 
to  be  due  to  the  mortgagee,  or  in  other  words,  to  cases  in  which 
a  mor%ager,  who  suestordteem  is  not^  accordii^  to  the  terms  of 
his  suit^  entitied  to  redeem ;  in  the  instance  before  the  Court,  the 
right  of  the  plaintiffs  to  redeem  has  been  fully  recognized, — they 
tendered  the  whole  amount  demandable  from  them,  as  appears 
on  the  pleadings,  to  the  defendants,  who  refused  to  receive  it ; 
they,  in  fact,  left  nothing  undone  which  they  could  have  done, 
short  of  depositing  the  money  in  Court,  and  this,  according  to  the' 
precedent  of  the  Sudder  Dewanny  Adawlut,  dated  12th  Septem- 
ber 1844,  they  had  no  need  to  do.  Tlie  precedent  dted  fully 
disposes  of  the  point  mooted  in  the  certificate^  and  I  therefore 
dismiss  the  appeal  with  aU  costs  of  suitg 
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Thb  3r0  April^  1850. 

PaBSBNT : 

A.  W.  BEGBIE, 

JUDGB. 

CASE  No.  52  OF  1850. 

Special  Appeal  from  the  decision   of  T.  P.  fToodcock,  Esq., 
OffidcUing  Judge  of  Allahabad,  dated  \Zth  January  1849. 

MUDAR  BUKSH  and  othrrs,  (PtArNTiFFsJ  Appellants^ 

versus 

SHEIKH  MOOSTAFA  BUKSH  and  othbrs,  (Defendants,) 

Rbspondknts. 

A  special  appeal  was  admitted  to  determine  ^^  trbether  the 
^^  reasons  stated  by  the  Officiating  Judge  for  nonsuiting  the 
^^  plaintiffs  are  sufficient  or  otherviise.'' 

Judgmbnt. 

I  am  of  opinion  that  the  order  of  the  Officiating  Judge 
nonsuiting  the  plaintiffs  is  not  sufficiently  explicit  to  enable  this 
Court  to  uphold  it.  The  Officiating  Judge  remarks^  that  ^'the 
*^  plaintiffs  having  neglected  to  supply  the  necessary  details 
^'  enjoined  in  Section  3  of  Circular  No.  208,  dated  24th  June 
**  1842,  and  Circulars  No.  614,  dated  18th  March  1845,  and  3rd 
'^  August  1847,  No.  1055,  it  is  impossible  to  proceed  to  an  adju- 
'^  dication  of  the  cause.''  But  it  is  not  stated  in  what  particular 
the  appellants'  petition  of  pidnt  is  wanting,  and,  without  such 
specification,  I  am  not  able  to  determine  whether  the  appellants 
were  rightly  nonsuited  or  not.  The  object  of  the  last  of  the 
Circulars  quoted  by  the  Officiating  Judge  was,  to  ensure  greater 
caution  on  the  part  of  the  Judges  in  nonsuiting  plaintiffs  on  the 
ground  of  neglect  of  the  injunctions  contained  in  the  Circular 
Order  of  the  24th  June  18^;  and  before  I  can  maintain  such 
an  order,  I  must  be  fiilly  satisfied  that  the  omissions  of  the  plain- 
tiffs are  of  that  material  nature  which  render  a  nonsuit  impera- 
tive. The  Officiating  Judge  has  not  demonstrated  this  point 
to  my  satisfaction,  and  I  accordingly  reverse  his  decision,  and 
remand  the  case  either  to  be  tried  on  its  merits,  or^  in  order  that 
the  Judge  may  state  more  explicitly  the  grounds  for  a  nonsuit, 
should  be  think  fit  to  record  a  second  judgment  to  that  effect. 

NoTB. — These  judgments  were  InadTerteiitlj  omitted  from  the  Pamphleti  of  dect- 
•ioni  for  April  «ad  May. 
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The  25th  April,  1850. 

Prbsbnt  : 

A.  W.  BEGBIE, 

JUDGB. 

CASE  No.  61  OF  1850. 

Special  Appeal  from  the  decision  of  W»  E.  Money ^  ^^^9 
Officiating  Judge  of  Azimgurh,  dated  28th  August  1849. 

ZALIM  SINGH  and  othbrs,  (Dbfbndants,)  Appellants, 

verstis 

RAMSURUN  SINGH  and  othbes,   (PlainYifps,) 

Respondents. 

The  particulars  of  this  case  will  be  found  at  page  14  of  the 
printed  Decisions  for  zillah  Azimgurh  for  the  month  of  August  last. 

A  special  appeal  was  granted  to  try,  "  whether  the  Judge 
'**'  was  not  bound  to  take  into  consideration  the  objection  of  the 
^  appellants,  based  on  the  law  of  limitation^  before  he  decided 
**  the  case  on  its  merits.'^ 

It  is  apparent  from  the  Officiating  Judge's  decision,  that 
the  appellant  distinctly  urged  the  plea  of  uninterrupted  adverse 
possession  during  the  maafftee  tenure  and  up  to  the  time  of  the 
settlement,  and  in  their  Juwab  dawa^  they  deny  that  the  respond- 
ents ever  had  possession.  The  Officiating  Judge  has  confined 
his  observations  altogether  to  the  original  abstract  right  of  the 
respondents,  but  has  not  taken  any  notice  of  the  appellants'  plea 
of  adverse  possession  :  a  most  important  omission,  which  vitiates 
his  decision^  and  renders  the  remand  of  the  case  unavoidable. 

I  accordingly  annul  the  OfficFating  Judge's  decision,  and 
remand  the  case,  in  order  that  the  defect  above  noticed  may  be 
rectified,  and  a  fresh  decision  passed  in  conformity  with  law  and 
judicial  usage. 
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Thb  25th  April,  1850. 

Prbssnt : 

A.  W.  BEGBIE, 

JC7D0B» 

^  CASE  No.  62  OP  1850. 

Special  Appeal  from  the  decision  of  Syed  Tussuddooq  Hoossein 

Khan,  Principal  Sudder  Ameen  of  Azimgurh, 

dated  IBth  Jme  1849. 

6H0LAM  USHBUF  KHAN  and  othbrs,  (Plaintiffs,) 

Appallants^ 

versus 

QAZIE  WAJID  ALI  and  others,  (Dbfbndants^) 

Rbspondbnts. 

The  plaintiffs  sued  to  recover  proprietary  possession  of 
mouzahs  Seedha  and  Sooltanpore,  ttslee  and  dakhilee,  (the  jumma 
being  stated  at  Rs.  432),  in  the  Court  of  the  Sudder  Ameen,  who 
dismissed  their  claim,  on  the  plea  that  it  was  barred  by  lapse  of 
time,  which  decision  was  confirmed  in  appeal  by  the  Principal 
Sudder  Ameen. 

The  grounds  on  which  the  lower  Court  declared  the  suit  to 
be  barred  is,  that  the  present  suit  is  not  identical  with  the  one 
formerly  instituted  by  the  appellants^  and  in  which  they  were 
Bonsuited,  and  that,  consequently,  they  are  not  entitled  to  have 
deducted,  from  the  entire  period  of  litigation,  the  interval  occupied 
in  the  trial  of  the  first  suit,  as  would  have  been  the  case^  had 
the  suits  been  identical. 

I  differ  in  opinion  on  this  point  from  the  Principal  Sudder 
Ameen  and  Sudder  Ameen.  The  present  suit  of  the  appellant 
is  to  all  intents  and  purports  a  renewal  of  their  former  suit^ 
and  they  are,  therefore,  entitled  to  have  the  interval,  during  which 
it  was  pending  in  the  Courts,  deducted.  I  accordingly  reverse 
the  decisions  of  the  lower  Courts^  and  direct  that  the  suit  be 
remanded  to  the  file  of  the  Sudder  Ameen  to  be  disposed  of  on 
the  merits. 
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The  IsT  May,  1850. 
Present: 
A.  W.   BEGBIE, 

Judge. 

CASE  NoTeS  OF   1850. 

Special  Appeal  from  the  decision  of  Tussuddooq  Hoossein  Khan, 
Principal  Sudder  Ameen  of  Azimgurh^  dated  IIM  July  1849. 

MEER  SUKHAWUT  ALI  and  others,  (Plaintiffs,) 

Appellants, 

versus 

RAI   BANEEDIAL  SINGH   and   others,    (Defendants,) 

Respondents. 

The  plaintiffs  (as  proprietors  of  the  talooq  of  Abdoorrab* 
man),  sued  the  defendants  to  set  aside  the  arrangement  made  by 
the  Revenue  Authorities  at  the  fifth  settlement,  a^eeably  to 
which  the  defendants  were  recognized  as  the  mofussil  zumeen- 
dars  of  mouzah  Chukbaree  (one  of  the  villages  included  in  the 
plaintiff's  talooq)^  and  were  directed  to  pay  a  certain  fixed  jumma 
through  the  plaintiffs,  with  the  addition  of  five  rupees,  as  moonafa 
or  malikanay  to  the  latter.  The  plain tifi^s  assert  their  absolute 
right  otkham  tehseely  in  other  words,  to  fix  the  amount  payable 
by  the  defendants  according  to  their  own  discretion.  This 
demand  is  resisted  by  the  defendants,  on  the  plea  that  they,  as 
the  mofussil  zumeendars,  had  always  enjoyed  proprietary  rights, 
and  that  the  plaintiffs  had  never  exercised  the  privileges  now 
claimed  by  them,  and  that,  consequently,  the  Revenue  Authorities, 
at  the  time  of  settlement,  made  the  arrangement  for  the  pay- 
ment of  the  village  revenue,  which  is  now  in  existence. 

The  Sudder  Ameen,  in  a  very  lucid  decree,  dismissed  the 
plaintiff's  claim,  on  the  ground  that  they  had  produced  no  proof 
of  their  ever  having  possessed  the  right  now  claimed  by  them 
within  the  prescribed  limit  of  twelve  years  antecedent  to  the 
date  of  the  institution  of  their  suit.  He  further  recorded  his 
opinion,  that  the  defendants  had  established  their  right  as 
mofussil  zumeendars,  and  that  they  had  never  been  liable  to  a 
discretional  demand  on  the  part  of  the  talooqadar. 

In  appeal,  the  Principal  Sadder  Ameen  affirmed  the  deci- 
sion of  the  Sudder  Ameen,  but,  at  the  same  time,  he  records  his 
opinion,  that  the  defendants  have  not  established  their  right  as 
mofussil  zumeendars.  He  disallows  the  conclusions  arrived  at  by 
the  Revenue  Authorities,  on  which  the  settlement  is  based,  but 
dismisses  the  plaintiffs'  claim  on  the  ground  of  their  having  defer- 
red to  prefer  it  for  so  long  a  period  since  the  settlement  was 
made« 
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A  special  appeal  was  admitted  to  try,  '^  whether  the  Prin- 
^  cipal  Sadder  Ameen's  decision  be  consistent  with  the  -  view 
^^  taJcen  by  him  of  the  facts  of  the  ease/' 

Judgment. 

The  decision  of  the  Principal  Sudder  Ameen  is  inconsist- 
ent with  his  own  reasoning  and  finding.  The  respondents 
rest  their  claim  on  their  possession  of  the  mofussil  zumeendare 
rights  from  a  period  antecedent  to  the  British  rule,  and  they 
affirm,  that  the  appellants  have  never  exercised  the  power  they 
now  clfdm.  If,  therefore,  the  Principal  Sudder  Ameen  considers 
that  the  defendants  have  not  established  their  own  possession,  it 
is  difficult  to  comprehend  on  what  ground  he  upholds  the  deci- 
sion of  the  Sudder  Ameen,  whose  decree,  in  favor  of  the  respon- 
dents, rests  on  the  assumption  of  their  long  possession  to  the 
exclusion  of  the  appellants.  To  establish  their  claim,  it  is  necessary 
that  appellants  should  shew  that  they  themselves  have  exercised 
the  rights  they  sue  for  within  the  period  prescribed  by  law.  On 
this  point  the  Principal  Sudder  Ameen  expresses  no  opinion 
whatever.  But  it  is  obvious  that  before  the  respondents  can  be 
dispos^ssed  of  the  rights  recognized  by  the  act  of  settlement, 
the  parties,  who  seek  to  oust  them,  must  make  out  a  stronger 
title.  A  mere  abstract  right,  without  actual  possession,  is  not 
sufficient,  nor,  on  the  other  hand,  is  it  a  sufficient  reason  to  dis- 
miss the  appellants'  cldm  (supposing  them  to  have  been  in  pos- 
session within  the  prescribed  period)  that  they  were  dilatory  in 
preferring  it. 

I  reverse  the  decision  of  the  Principal  Sudder  Ameen,  and 
direct  him  to  pass  a  fresh  decision,  with  advertence  to  the  fore* 
going  observations. 

Thb  4th  May,  1850. 

PRBSBNT  : 

A.  W.  BEGBIE, 

JCJDGK. 

CASE  No."64  OF  1850. 

Special  Appeal  from  the  decifion  of  Mohumed  Hoassein  Khan, 
Principal  Sudder  jimeen  of  Mynpoorie,  dated  2lst  July  1849. 

MOHUMED  IMAM  KHAN,  (Plaintiff,)  Appbllant, 

versus 
MOHUN  I^ALL,  (DBtfiNOANT,)  Rbsponpbnt. 

The  plaintiff's  case  is  as  foUows.  He  purchased  from  Pran 
Gmiga  Ram  luid  Mohm  IM,  (the  defendant),  a  decree  obtained 
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by  their  father,  Kashee  Ram^  against  Unroodh  and  others^  defend- 
ants/taldng  a  separate  ikrarnamah  from  each,  but  the  defendant, 
Mohun^  tailed  to  present  a  petition  to  the  Moonsiff  notifying  the 
transfer,  and,  consequently^  plaintiff  was  compelled  to  bring  this 
isuit  to  enforce  it. 

The  defendant  denied  having  sold  his  share  of  the  decree 
^k*  executed  the  ikrarnamah^  and  he  further  objected,  that  until 
the  holder  of  a  decree  appeared  before  the  Court  which  passed 
it,  and  acknowledged  the  transfer,  the  same  was  not  valid. 

The  Principal  Sudder  Ameen  admitted  the  validity  of  the 
technical  objection  of  the  defendant,  and  reversed  the  decree  of 
the  Moonsiff,  who  had  decided  in  favor  of  the  plaintiff. 

A  special  appeal  was  granted  to  try,  <^  whether  the  Principal 
^^  Sudder  Ameen  bad  rightly  understood  the  Construction  I<)o.  1341, 
^'  on  the  strength  of  which  he  has  dismissed  the  plaintiff^s  claim," 

Judgment* 

The  Principal  Sudder  Ameen  has  altogether  misunderstood 
the  Construction  quoted  by  him,  which  was  intended  to  apply 
only  to  cases  of  amicable  and  undisputed  transfers  of  decrees. 
It  did  not  contemplate  the  case  of  the  fraudulent  evasion  by  a 
decreeholder  of  the  fulfilment  of  his  engagement  to  transfer 
his  decree  after  he  had  received  a  consideration  for  the  same. 
According  to  the  doctrine  laid  down  by  the  Principal  Sudder 
Ameen,  a  person,  acting  thus  fraudulently,  could  not  be  compelled 
by  law  to  fulfil  his  part  of  the  contract  unless  he  formally  noti- 
fied  the  transfer  to  the  Court  by  which  the  decree  had  been 
passed.  A  position  utterly  absurd  and  untenable.  As  it  is 
obvious  that  a  decreeholder,  after  so  registering  the  transfer, 
could  retain  no  interest  in  the  decree,  and,  consequently,  the 
necessity  for  the  transferee  to  sue  for  the  enforcement  of  the 
contract  could  not  arise.  A  decree  may  be  sold  like  any  other 
property,  and  all  that  the  Construction  requires  is,  that  the  sale 
or  transfer  should  be  notified  to  the  Court,  just  in  the  same  way 
as  the  transfer  of  landed  property  is  notified  to  the  Collector. 
According  to  the  principle  asserted  by  the  Principal  Sudder 
Ameen,  sales  of  land  would  not  be  recognized,  (although  the  fact 
of  the  transfer  might  be  most  clearly  proved)  merely  because 
the  seller  had  fraudulently  refused  to  notify  the  fact  to  the 
Revenue  Authorities. 

I  reverse  the  decision  of  the  Principal  Sudder  Ameen,  as 
being  grounded  on  assumptions  irrelevant  and  erroneous,  and 
direct  that  he  pass  a  fresh  judgment  on  the  merits  4)(  the  case* 
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Tab  Srd  Jonb^  1850. 

FftBSBNT  : 

S.  S.  BROWN, 

OWWQ.  JvDStU 

CASE  No.  98  or  185a 


l^aecial  Appeal  from  the  decision  of  C.  Allen^  Esq.^  Officiating 
Judge  of  Furruckabad,    dated    I5th  January  1850. 

SOOMARE  SINGH,  (Dbfbndant),  Appellant, 

versus 

AJOODHEEAPERSHAD,  (PLAiBTira^)  Respondbnt. 

The  particulars  of  this  case  are  giFcn  in  the  printed  decisions 
for  Januioy. 

The  legal  validity  of  the  deed  of  sale  executed  by  Laboree 
Singh  in  favor  of  his  nephew,  the  minor,  Mungulpershad, 
was  made  the  point  at  issue  between  the  parties  to  this  appeal  in 
the  lower  Court,  aod  the  Principal  Sudder  Ameen  has  recorded 
his  judgment  on  it  as  follows. 

*^The  second  point  is  the  deed  of  sale,  although  granted  by 
^^  Laboree  Singh  to  his  minor  nephew  Mungulpershad.  It  may 
'*  have  been  a  fomily  arrangement,  but  as  it  was  executed  before 
^^  the  decree  of  Beharee  Lidl,  and  even  before  the  institution  of 
5^  his  suit,  no  combination  could  have  existed  between  Laboree 
^'  Singh  and  Soomare  Singh  at  the  time.  Beharee  LalPa 
*^  decision  is  23rd  February  1844,  and  the  deed  is  dated  14th 
^^  August  1843,  and  duly  registered,  and,  according  to  Construc- 
^  tion  No.  686,  nothing  is  defective  or  irregular  in  such  a  deed 
^*  of  sale  being  executed.'^ 

The  Judge's  decision  is  in  these  words,  ^'  It  wcppemn  M 
^  me  that  the  sale  to  Mungulpershad  is  fictitious,  and  ^oughC 
^  not  to  be  recognized,  for  when  it  took  place  he  was  only 
V  aeven  yews  old,  and  he  b  besides  nephew  to  Lahoree.'^        •  ' 
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A  special  appeal  was  granted  to  try  whether  the  Judge  lias 
acted  in  conformity  with  judicial  usage  in  having  reverb  the 
decree  of  the  lower  Court  without  any  decision  on  the  reasons 
set  forth  in  that  Court's  judgment. 

The  Court  is  of  oninion  that  the  Judge's  decision  is  defective 
for  the  reason  statecl  in  the  certificate,  and  that  it  must  be 
annulled,  and  the  case  remanded  for  retrial  in  advertence  to 
the  above  remarks. 


Thb  4tb  J0NB,  1850. 

Pbbsbnt: 

S.  S.  BROWN, 

Off  o.  JuooB» 

CASE  No.  99  OF  1850« 


jippealfrmi  the  decision  of  J.  S.  Boldero,  Esq.,  Judge  of  Agra^ 
dated  29th  December  1849. 

BHOWANEERAM,  (Plaintiff^)  Appbliulmt^ 

veritis 

liUCHMUN  SINGH^  (Dbfbndant,)  Rbspokdbmt. 

This  suit  was  instituted  for  the  purpose  of  having  the  tdidtt- 
tifiTs  name  registered,  and  of  obtaining  possession  of  one-rourlh 
biswah  of  '^  tholce"  Chohan,  mouzah  Fntteabad^  under  a  mort- 
gage, dated  the  30th  December  1839. 

The  particulars  of  the  past  litigation  in  this  case  have  been 
liolly  set  forth  in  the  judgment  of  this  Court,  dated  the  %4 
November  last.  For  the  reasons  shown,  the  case  was  restored  to 
the  Judge's  file  by  the  order  foUowing.  '*  The  case  for  the  one* 
f  fourth  biswah  was  allowed  to  go  by  default,  and  was  struck  off 
«'  the  file  on  the  IGth  August  1848,  because  the  plaintiff  had  failed 
^*  to  proceed.  There  is  therefin^  no  decree  existing,  wluch  this 
<<  Moonsiff's  present  decreegoes  to  annul  so  fiu:  as  theone^fourth 
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^  biswah  case  is  conceited.  The  case  was  sClhick  oflF  the  file,  anct 
"  the  plaintiff  may  bring  it  on  again  if  he  pleases.  He  has 
*'  brought  it  on  again^  and  be  has  obtained  a  decree,  which  the 
^'  Judge  has  reversed  for  a  reason  which  does  not  apply  to  the 
*^  case.  The  decree  of  the  Judge  isr  cancelled,  and  the  case  is 
^^  returned  to  bis  file  that  he  may  hear  the  appeal  on  its  merits." 

The  Judge  has  now  taken  up  the  case  again,  and  disposed 
of  it  as  follows.  '*  Fsoin  the  proceeding,  it  is  clear  that  Bhowa* 
neeram,  the  plaintiff,  complained  against  Shadul  Khan  and 
others,  the  proprietors,  and  Luebmun  Singh  in  possession,  to 
obtain  possession  of  one  biswah  of  thoke  Chohan,  which  consist^- 
of  four  andc  a  half  biswahs,  on  the  14th  March  1848,  in  the 
Moonsiff's  Courts  and,  on  the  25th  March  of  the  same  year, 
entered  aaother  suit  for  one-fourth  biswah.  On  Slst  July 
1848,1  his  suit  for  one  biswah  was  dismissed,  and  the  suit  for 
one-fourth  biswah  struck  off,  and  he  now  sues  again  for  this  one* 
fourth  biswah ;  but  as  this  one-fourth  biswah  is  part  of  the  two 
and  a  quarter  biswahs  mortgaged  to  Luchmun  Singh,  and  for 
possession  of  which  Luchmun  Singh  obtained  a  decree  io  his 
favor  on  the  25th  December  1843,  and  on  Bhowaneeram's  com- 
plaining to  get  that  decree  reversed^  his  claim  was  dismissed  by 
ibe  Principal  Sudder  Ameen,  and  his  decision  upheld  by  the 
Judge  in  appeal,  and  on  an  appeal  to  the  Sudder  Dewanny^ 
Adawlut,  the  Judge's  decision  was  upheld,  for  the  above  reasons 
the  Judge  revers^  the  decision  of  the  Moonsiff  in  appeal/' 

•  The  Court  cannot  accept  this  judgment  as  a  decision  on  tha 
merits  of  the  point,  the  adjudication  of  which  was  indicated 
under  the  order  of  remand,  nor  can  it  be  regarded  as  a  decisioo 
at  all,  as  it  replaces  the  plaintiff's  suit  in  precisely  the  same 
position  in  which  it  was  left  by  the  previous  decision  of  the 
Judge  of  the  27tb  March  ahready  appealed  from.  The  circum-^ 
stance  of  the  one-fourth  biswah  being  included  in  the  two  imd 
a  quarter  biswahs  mortgaged  to  Luchmun  Singh  does  not  in  the 
kast  affect  the  point  at>  issue  between  the  parties,  which,  as  hasr 
been  already  noticed  in  the  former  judgment  of  the  Court,  is 
simply  whether  the  pluntiff's  mortgage  has  a  legal  force  and 
precedence  to  the  extent  of  the  interests  covered  by  it  over  the 
deed  of  remortgage  held  by  Luchmun  Singh,  or  no»  The  deci^ 
sion  must  therefcH-e  be  annulled,  and  the  case  remanded  foe 
vetrial  with  advertence  to*  the  forgoing  observationsT 
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Prbsbnti 

S.  S.  BROWN, 

Orro.  JaooB. 

CASE  No.  100  or  1850. 


Special  Jppeal  frqm  the  decision  of  Tussuddook  Hoossein  Khan^ 

Principal  Sudder  Ameen  of  Azimgtirh, 

dated  29th  January  1850. 

NIRBHOO  AND  OTHBRS^    (PLAINTIFFS^)   APPBLLANTS, 

versus 

SHAH  WULLEE  BUKSH  and  otbbbs,  (Dbfbndant%) 
'  Rbspondbnts. 

The  cireamstances  of  this  suit  are  as  fdlow.  Plaintiffs' 
are  the  zumeendars  oi  talooqua  Gurewa,  and  defendants  are 
maafiTeedars  in  the  same.  A  contest  on  the  subject  of  the 
relative  rights  of  the  parties  having  arisen  between  then^  at. 
the  time  of  the  general  ^ttlement^  the  case  was  carried  m 
appeal  to  the  Conunissioner,  who  passed  a  decision  to  the  effect 
tibat  the  settlement  should  be  made  with  the  zttmeendars,  with 
reservation  of  the  land  in  cultivation,  and  other  properties 
belonging  to  the  maafiTeedars  that  might  be  atnatM  m  the 
mouzah.  In  carrying  this  order  into  effect^  the  settlement 
Officers  severed  from  the  mouzah  a  quantity  of  land,  and  admit- 
ted the  maafiTeedars  to  engagement  for  the  same>  after  apportion* 
ingthejumma  between  them  and  the  zumeendars*  The  share, 
of  the  mouzah  thus  secured  to  the  maafiTeedars  was  represented 
by  II  annas  17}  gtmdahs  out  of  the  16  annas. 

The  zumeaidars  have  now  brought  their  suit  to  set  aside 
this  arrangement^  asd  establish  theh-  proprietary  right  in  the 
share  held  by  the  maafiTeedar  defendants.  The  Sudder  Ameen 
dismissed  it^  and  the  Principal  Sudd^  Ameen^  in  appeal,  declared 
a  nonsuit.  The  correctness  of  the  grounds  of  nonsuit  is  the 
point  now  before  the  Court. 

The  Principal  Sudder  Ameen  has  ruled  that  as  the  plaintiflTs 
have  put  forward  the  decibion  of  the  Commissioner  in  support 
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af  tbeir  suit,  they  Bbould  have  followed  it  to  the  letter^  and  hwt 
.excluded  from  it  the  personal  properties  of  the  defendants  in 
the  mouzah  reserved  to  them  by  the  orders  of  the  Commissioner. 
This  at  least  is  understood  by  the  Court  to  be  the  meaning  of 
the  Principal  Sudder  Ameen's  order,  and  it  is  obviously  destitute 
of  any  ground.  The  plaintiffs'  statement  is,  that  the  settlement 
authorities  construed  the  Commissioner's  order  wrongly,  and» 
In  carrying  it  into  execution,  conveyed  to  the  defendants  rights 
to  which  they  had  no  titie.  They  have  brought  their  itction 
accordingly  to  establish  their  zumeendaree  title  to  the  whole 
of  the  land  in  defendants'  possession  in  the  only  form  in  which 
the  suit  could  have  been  instituted,  and  the  Priocioal  Suddeir 
Ameen  was  clearly  wrong,  under  the  Circular  Oraer  of  13th 
September  1848,  in  going  out  of  his  way  to  declare  a  nonsuit 
4m  self*as8umed  and  fanciful  grounds*  The  order  is  therefore 
cancelled,  and  the  case  is  remanded  to  the  Principal  Sudder 
Ameen,  who  wiU  restore  it  to  his  file,  and  proceed  with  it  accord^ 
ing  to  rule. 


Tab  5th  Junb>  1850. 

PassBNT: 

A.  W.  BEGBIE, 

AND 

H^  W*  DEANE, 

AND 

S.  8.  BEOWN, 

Ofwg.  Judgbs. 

CASE  No.  135  OF  1849. 

Regular  Appeal  from  the  decision  of  Mokiitned  Villaget  Ali  Kha% 

Principal  Sudder  Ameen  of  Attygurh^ 

dated  16M  December  1848. 

BHOPAL  DASS,  (Dbfbndant,)  Appbllant^ 

versus 

HUNSBAJ  SINGH  and  othbbs,  (Plaintifts,)  Rbspondknts. 

The  plaintiff's  sued  in  the  Court  of  the  Principal  Suddep- 
Ameen  for  possession  by  redemption  of  mortgage  of  ttie  entire 
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ivillaiife  oF  Mahommay  Salamutmiggnr,  and  for  recovery  of 
iwofildt,  with  interest,  from  1246  to  1255  Fudee:  they  ndiied 
jtbeir  suit  at  Rs.  10,775-15. 

The  Principal  Sudder  Ameen  gave  the  plaintiffs  a  decree  for 
Tedemption  of  mortg^a^e,  and  awwled  to  them  mesne  profits  to 
,the  extent  of  Rs.  1,167-8-6,  striking  off  from  the  sum  so  churned 
Bs.  653-10-6;  he  charged  all  costs  to  the  defendants^  exceptinjif 
^vLch  as  fell  on  the  wasildt  disallowed* 

In  appeal,  a  nonsuit  is  contended  for,  on  the  ground  that 
the  plaintiffs  have  laid  their  suit  at  its  present  amount  of 
Bs.  10,775-15,  only  by  introdudng  therein  a  large  sum  under  the 
head  of  wasildt,  not  however  wasildt  due  to  themselves,  but 
jreceived  by  the  defendants  during  their  tenancy  in  mortgage, 
^he  effect  of  this  over-valuation  is,  it  is  urged,  Istly,  to  changr 
Jhe  appellate  jurisdiction  from  the  Court  of  the  ZillaJi  Judge  to 
the  Sudder  Court ;  and  2ndly,  to  inflict  on  the  defendants  costs 
disproportioned  to  the  amount  decreed  against  them.  After  the 
appeal  had  been  preferred  to  this  Courts  two  of  the  respondents, 
Xiuchmun  Singh  and  Hunsraj,  put  in  baadawahs,  in  regard  to 
which  it  was  only  necessary  to  order  that  they  be  filed  with  the 
proceedings. 

The  Court  are  agreed  as  to  the  necessity  of  modifying  the 
Principal  Sudder  Ameen's  judgment,  untder  the  circumstances 
set  forth  by  the  appellants,  and  which  are  not  denied  by  the 
opposite  party*  They  observe,  however,  that  this  strange  irr^^- 
larity  in  the  mode  of  bringing  suit  was  not  objected  to  by  the 
appellants  in  the  Court  of  first  instance,  and  they  are,  therefore, 
not  disposed  to  allow  that  a  satisfactory  ground  of  nonsuit  has 
been  established.  The  entire  costs,  accruing  on  such  portion  of 
their  claim  as  the  plaintiffs  have  failed  to  make  good,  should,  of 
course,  be  borne  \sy  them,  and  in  this  particular  only  has  the 
judgment  of  the  lower  Court  to  be  amended.  The  Court  do  not 
recognize  the  validity  of  other  pleas  raised  1>y  the  appellanti^ 
which  affect  the  mortgager's  right  to  redeem.  The  vakeel  of 
the  respondents  having  now  signified  the  consent  of  his  clients 
to  bear  the  cost  of  aU  such  part  of  their  claim  as  has  not  been 
decreed  to  them,  it  only  remains  for  the  Court  to  uphold  the 
Principal  Sudder  Ameen's  decision^  subject  to  this  qualification. 
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Ths  IItb  JuNSy  1850. 

Prbsrmt  r 

A.  W.  BEGBIE, 

Judge. 

AND 

H*  W.  DEANK, 

AND 

S.  S,  BROWN^ 

Owra.  JuDGBflu 

CASE  No.  229  of  1849. 

Special  Appeal  from  the  decision  of  Jf.   JR.    TiminSf  Esq.^ 
Ofidaling  Judge  of  Furruckabady  dated  Ihth  February  1849. 

LUUOO^  (PLAiNTiFr,)  Appellant, 

versuB 
6UNGOO  AND  GODHtJN,  (Dbfbndants,)  Rbspondbnts. 

The  particulars  6f  this  case  will  be  found  at  page  16  of  the 
printed  decisions^  for  zillah  Furruckabad^  for  February  1849. 

A  special  appeal  was  admitted  to  try  ^^  whether  the  precedent 
^quoted  by  the  Judge,  viz.,  that  of  the  26th  July  1848,  (a 
'^  aecision  of  this  Court)  justified  his  reversal  of  the  MoonsiflTs 
^^  decree,  the  circumstances  of  the  two  cases  being  apparently 
«  dissimilar/^ 

Juogmbnt* 

The  Court  observe  that  the  wording  of  the  mortgage  deed  is 
not  so  precise  as  to  justify  tte  dismissal  of  the  appellant's 
suit  for  the  reason  stated  bv  the  Judge.  There  is  not  in  this 
deed  any  clause  strictly  prohibitory  of  the  mortgager's  right  to 
redeem  within  the  period  for  which  the  lands  and  orchards  were 
mortgaged*  In  the  case  quoted  by  the  Zillah  Judge  there  was 
6uch  a  clause,  and  the  iheaning  and  intent  of  the  compact  could 
not  be  mistaken,  and,  therefore^  agreeably  to  the  provisions  of  Sec* 
tion  1&,  R^ulation  34  of  1803,  the  Court  were  compelled  to 
declare  against  the  intermediate  right  of  redemption.  The  deed 
ift  the  present  case  is  so  loosely  worded  that  it  may  admit  of 
later ureiaiioii  eMwr  way ;  and  the  Court  therefore  fed  itself  com* 
peUedtoceitttnie  it  ia  die  sense  most  fevorable  to  the  mortr 
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gagen  But  the  strongest  argument  in  favor  of  the  mortgager's 
right  of  redemption,  without  reference  to  time,  is  to  be  found  la 
the  fact,  that  the  respondents  themselves  did  not,  in  the  Court  of 
first  instance,  urge  any  pfojection  thereto.  They  contented  them* 
selves  with  stating  that  the  mortgage  had  not  been  redeemed  from 
the  usufruct y  as  alleged  by  the  appellant.  It  was  not  till  the  case 
came  before  the  Zillah  Judge  in  appeal  that  they  contended  that 
the  appellants  had  no  right  to  redeem  before  the  expiration  of 
the  term  specified  in  the  mortgage  deed.  It  is  erident,  therefore, 
that  this  objection,  the  validity  of  which  was  admitted  by  the 
Judge,  was  an  after-thought.  JSut  as  the  Judge  has  disposed  of 
this  case  simply  according  to  his  view  of  the  law^  and  has  not 
expressed  any  opinion  on  the  merits  of  the  case,  the  Court  con* 
sider  that  it  would  not  consist  with  justice  finally  to  reverse  his 
decision,  as  such  an  order  would  have  the  effect  of  permanently 
ousting  the  respondents  without  reference  to  the  possible  injus* 
tiee  which  may  have  been  committed  by  the  appellant.  Tliey 
acTcordingly  anniil  the  decision  of  the  Zillah  Judge,  and  remand 
the  case  for  retrial,  and  the  lower  Court  will  proceed  to  dispose 
Df  the  case  according  to  the  pleas  of  the  parties  as  urged  in  the 
Court  of  first  instance. 


^  Thb  11th  JuNB,  1850. 

PUBSBNT  : 

A.  W.  BEGBIE, 

JiTDGB. 
AND 

H.  W.  DEANE, 

AND 

S.  S.  BROWN, 

Offg.  Judges. 

CASE  No.  234  op  1849. 

Special  Appeal  from  the  decision  of  Qazie   Yar  All  Khan^ 
Principal  Sadder  Ameen  of  Jounpore,  dated  2Sih  April  1849. 

BHUWANEE  TUHUL  SINGH,   (Djbfbndant,)  Appellant, 

versus 

MUSSUMAT  OMUTOOLBUTOOL,  (Plaintiff,) 
Rbspondbnt. 

This  was  a  suit  to  recover  Rs.  1 12*12,  principal  and  interest, 
HH  account  of  malgoozaree  for  1255  Fuslee,  in  resdssioo  of  the 
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orders  of  the  Deputy  Collector  and  Collector.  The  plaintiff 
had  obtained  possession  of  the  mouzah  by  a  decree  of  Court. 
The  defendant,  who  was  one  of  the  old  zumeendars^  held 
10-12  beegahs  of  gaeen  land  without  any  pottah  or  adjustment 
-of  rent,  and  not  being  able  to  bring  him  to  terms,  plaintifiT 
-served  him  with  a  notice  of  enhanced  rent  under  the  provisions 
of  Regulation  V.  of  1812,  the  rate  demanded  being  that  of 
other  lands  of  the  same  description  in  the  village,  viz.,  ten 
rupees  per  beegah. 

Defendant,  in  reply,  objected  that  only  auction  purchasers 
and  farmers  had  the  power  to  enhance  rent,  and  that  only  with 
respect  to  cultivators  whose  rates  had  not  been  determined  and 
settled  in  the  mode  specified  in  Section  26,  Act  Nb.  I.  of  1845. 
Defendant,  being  in  the  dassofmotiroo^^ftf  cultivators,  wasnot  liable 
to  such  enhancement.  He  stated  he  had  always  paid  one  rupee 
one  anna  per  beegah  and  no  more,  and  that  plaintiff,  lieing 
merely  the  purchaser  by  private  sale  from  her  son-in-law^  Fyaz  aB 
^han,  bad  no  right  to  demand  an  enhanced  rent* 

The  Moondff  declared  that  the  defendant  was  a  kashtkar 
icudetmj  or  hereditary  cultivator,  and  not  one  of  the  former 
sumeendars,  as  stated  by  plaintiff,  and  that,  coDsequently,  (agrees 
ably  to  Section  26,  Act  I.  of  1845)  he  was  not  liable  to  an 
enhancement  of  rent,  and  that  the  rate  of  one  rupee  per  beegah^ 
fixed  by  the  Revenue  Authorities  must  be  upheld.  The  Moonsiff 
then  proceeds  very  inconsistently  to  say,  that  although  the  right  of 
the  plaintiff  to  enhance  the  defendant's  rents  is  barred,  still  it 
would  be  unjust  to  dismiss  the  whole  of  his  claim  at  an  enhanced 
jrate,  and  passed  a  decree  in  his  favor  for  Rs,  23-5  gundas,  being 
at  the  rate  of  about  two  rupees  a  beegah.  > 

The  Principal  Sudder  Ameen,  in  appeal,  having  caused  a  care« 
iul  local  enquiry  to  be  made  by  an  Ameen,  decided  that  the 
defendant  was  not  one  of  the  class  of  ^^  hereditary  cultivators/' 
and  that  he  was,  consequently,  liable  to  an  enhancement  of  rent^ 
and  could  not  claim  exemption  under  the  provisions  of  Section 
26,  Act  I.  of  1845  ;  that  as  regards  the  quality  of  the  land,  this 
appeared  to  be  capable  of  paying  seven  or  eight  rupees  per  beegah, 
))ut  that  as  the  respondent  was  a  person  of  high  caste,  it  would 
not  be  fair  to  make  hun  pay  at  the  same  rates  as  the  cultivators  of 
Jower  caste,  and  that  four  rupees  eight  annas,  and  four  rupees,' 
would  be  a  ffdr  rent  under  all  the  circumstances,  and  that  he  did 
not  consider  the  terms  of  the  settlement  made  by  the  Revenue 
Authorities  as  prohibitory  of  enhancement.  He  therefore  amended 
the  Moon8i£Ps  dfxdsion,  and  awarded  to  the  plaintiff  Rs.  44-1 1-I2j 
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^ncipal,  and  one  rupee  twdve  annas  interest^  and  dismissed  so 
much  of  her  claim  as  was  in  excess  of  that  sum» 

A  special  appeal  was  admitted  to  try  ^'whether  the  Prin* 
^^  cipal  Sudder  Ameen  was  justified  by  law  in  fixing  the  en- 
^'  hanced  demand  of  rent  made  on  the  appellant  by  the  zu- 
^^  meendar  at  any  rate  not  exceeding  that  specified  iji  the  writ- 
^^  ten  notice  served  on  the  appellant  under  the  provisions  of 
^^  Section  9,  Regulation  V.  of  1812^  and  in  the  plaintiff's  petition 
^'  of  plaint/' 

Judgment. 

The  Judge  who  granted  this  certificate  did  so— not  because 
he  himself  doubted  the  legality  of  the  Principal  Sudder  Ameen's 
decision, — but  because  the  question  involved  was  one  of  very 
great  importance  to  the  agricultural  community,  and  on  which 
there  ^'  might  be  reasonable  doubts''  and  it  was  therefore 
desirable  that  it  should  be  discussed  by  the  Court  at  large, 
and  their  matured  opinion  promulgated  through  the  channel 
of  the  printed  decisions  of  this  Court.  The  JMncipal  Sudder 
Ameen  has  not  in  his  decisions  so  clearly  vindicated  the 
authority  of  the  civil  Courts  to  decide  regarding  demands 
for  enhanced  rent  as  he  might  have  done.  He  might  have 
quoted  Sections  9  and  10,  Regulation  LL  of  1795,  which  dislincdy 
provide  for  the  settlement  of  all .  such  disputes  in  the  civU 
Courts  ^^  according  to  the  rules  established  in  the  pei^nnah, 
or  ttippa,  or  talooqtio,  for  lands  of  the  same  description  and 
quantity,  and  for  the  same  caste  of  cul- 
♦  Sec.  9,  Reg.  u.  of  1795.  tivators  as  those  respecting  which  the 
dispute  may  arise".* 

Section  9,  Regulation  XXX.  of  1803  also  provides  that 
^  if  a  dispute  shall  arise  between  the  ryots  or  other  under- 
'^  tenants  and  the  person  from  whom  they  may  be  entitied  to 
^^  demand  pottahs,  regarding  the  rates  of  the  pottahs,  it  shall  be 
^*  determined  in  the  Court  of  Adawlut  of  the  sollah  in  which  the 
^'land  may  be  situated,"  &c  &;c  Exactiy  tothe  same  effect 
again,  ^^  no  proprietor  or  former  of  land  nor  any  other  person 
*^  shall  require  ryots,  whose pottahs  may  expire  or  becomecancelled^ 
^*  to  take  out  new  pottahs  at  higher  rates  than  the  established  rates 
^^  of  the  pergunnah  for  lands  of  the  same  quality  and  description^ 
*^  due  consideration  being  had,  as  for  9S  may  be  required  by 
^^  the  custom  of  the  district,  to  the  alteration  of  the  spedes 
'^  of  culture  and  the  caste  of  the  cultivator*  Under  this  rule  khood* 
^kastu  or  chupperbmid  ryots  will  be  entitied.  to  have  their 
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^'  pottaht  renewed  at  the  estabHshed  rates  Apon  making  applica- 

*^  tion  for  that  purpose  to  the  person   by  whom  the  mttahg 

*^  are  to  be  granted,  as  are  also  paekhast  ryots,  provided  the 

^^  proprietor  or  former  chooses  to  permit  them  to  continue  to 

^^  cultivate  the  land  which  they  have  the  option  to  do  or  not 

^'  as  they  may  think  proper  on  the  expiration  of  all  paekhast 

^^  leases :  whereas  khoodkasht  ryots  cannot  be  dispossessed  as 

*o  ^    .^   «     ,  ,     •,     ^' long  as  they  continue  to  pay  the  stipu- 

secdim  10,  Rcgaiatiaa  LI.    cq^t^rent/*  By  Section  9,; Regulation 

VII.  of  1 822  it  is  provided  that  ''a  record 

*^  shall  likewise  be  framed  of  the  rates  per  beegah  of  each 

^  description  of  land  or  kind  of  produce  demandable  from  the 

^^  resident  cultivators  not  claiming  any  transferrible  property  in 

•'^  the  soil,  whether  possessing  the  right  of  hereditary  occupancy 

'^  or  not/'    The  information  thus  collected  is  to  be  ^'  so  arranged 

^^  and  recorded  as  to  admit  of  an  immediate  reference  hereafter 

^  by  the  Courts  of  Judicature:  it  being  understood  and  declared 

^  that  all  decisions  on  the  demands  of  the  zumeendars  shall 

*^  hereafter  be  r^ulated  by  the  rates  of  rent  and  modes  of 

^  payment  avowed  and  ascertained  at  the  settlement  and  recorded 

^^  m  the  Collector's  proceedings,  until  distinctly  altered  by  mutual 

^'agreement  after  mil  investigation  in  a  regular  suif  /Thus 

it  is  manifest  that  the  Principd  Sudder  Ameen^  in  exercising  his 

judgment  regarding  the  amount  of   rent  to  be  pud  by  thfe 

appellant  in  this  case>  has  not  exceeded  the  powers  vested  in  the 

cinl    Courts  by  law.    He,  has  gone  fiiUy  into   the   question 

t>etween  the  parties  determining  the  rent  ffurly  demandable  from 

land  of  the  description  occupied  by  the  appellant  and  from 

cultivators  of  his  particular  class  or  caste.    The  determinatioti 

of  the  Revenue  Authorities  is  not  binding  on  the  Civil  Courts^ 

although  it  is  the  duty  of  the  latter  to   pay  every  attention 

to  the  judgment  of  those  authorities,  whose  opportunities  and 

means  of  obtaining  correct  information  on  these  subjects  are 

necessarily   very    favorable.     The  lower  Courts  are  at  issue 

regarding  the  merits  of  this  case ;  but,  under  the  law,  this  Court 

must  take  the  facts  as  found  by  the  Principal  Sudder  Ameen^ 

who  decides  that  the  appellant  is  not  a  kudeem  kashtkar,  and 

that  he  cannot  therefore  claim  exemption  from  enhancement  of 

rent  under  the  provisions  of  the  existing  law^  and  the  Cour^ 

must  also  assume  that  the  rate  of  enhancement  fixed  by  the 

Principal  Sudder  Ameen  is  correct,   although  it  be  in  excess 

of  that  proposed  by  the  Revenue  Authorities  and  adjudicated 

l>y  the  Moonsiff. 

With  reference  to  the   foregoing  observations  the  Court 
dismiss  the  appeal^  with  costs,  i 
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Tbb  IIth  Junb,  1850. 

Prbsbnt  : 

A.  W.  BEGBIE, 

AND 

H.  W.  DEANE, 

AND 

S.  S.  BROWN, 

CASE  No. "205  OF  1849, 

Special  Appeal  from  the  decision  of  H.  Lushington,  Esq.,  Judgs 

of  Mooradabad,  dated  8th  February  1849« 
'  ALI  BUKSH,  (Defendant^  Appellant, 

versus 

MUSSUMAT  OOMDA  BEGUM,  (Plaintiff,) 

Respondent* 

The  particulars  of  this  case  will  be  found  at  pages  45 — 48 
of  the  printed  zillah  decisions  for  the  month  of  February  1849^ 
.for  silhui  Mooradabad. 

A  special  appeal  was  granted  to  determine  whether  the 
plaintiff  should  not  have  been  nonsuited  under  the  provisions 
of  the  Circular  Order  of  the  30th  September  1847,  she  having 
/^  expressly  sued  for  a  portion  of  her  claun,  stating,  in  her  plaint^ 
**  that  she  will  afterwards  sue  for  the  remainder/' 

Judgment. 

The  Court  are  unanimously  of  opinion  that,  under  the  Circu* 
lar  Order  quoted  in  the  certificate,  the  Zillah  Judge  had  no  option 
but  to  nonsuit  the  plaintiff,  who  has  clearly  contravened  the 
rule  prescribed  thereby.  The  Judge  himself  admits  that  on 
this  point  he  had  so  much  doubt  that  he  made  it  the  subject 
of  a  reference  to  the  superior  Court,  who  were  however  of 
opinion  that  the  matter  had  better  be  judicially  determined* 
With  the  view  therefore  of  resolving  the  doubts  entertained 
by  the  Judge,  it  was  deemed  necessary  to  grant  a  certificate 
of  speciid  appeal*  It  is  clear  from  the  petition  of  plaint,  and 
is  indeed  admitted  by  the  Zillah  Judge,  that  the  ''cause  of  action 
is  the  dispossession  at  the  nti;2r2rttrana  settlement/'  This  was  an 
isolated  and  independent  act,  altogether  distinct  from  the  mode 
of  acquisition  of  the  two  portions  of  the  estate  by.  the  plMutiff^ 
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tnd  trhich  left  no  excuse  for  instituting  separate  suits. '  Had 
the  plaintiff  been  dispossessed  at  different  times  of  the  two 
portions,  there  would  tiave  been  some  shew  of  reason  for  her 
mode  of  proceeding*  The  Court  cannot  concur  with  the  Judge 
in  the  distinction  drawn  by  him  between  the  foundations  of  a 
claim  *^  and  the  cause  of  action/'  phrases  which,  in  the  opinion 
of  the  Court,  convey  the  same  meaning.  The  respondent's 
Vakeel^  on  finding  that  the  judgment  of  the  Court  was  against 
his  client,  stated  his  willingness  to  relinquish  the  una^judi- 
cated  portion  of  the  claim  provided  the  decree  of  the  Zillah 
Court  were  allowed  to  remain  intact;  but  the  Court  do 
not  feel  themselves  at  liberty  to  accede  to  this  request* 
When  the  penalty  of  nonsuit  is  so  strictly  enjoined,  as  it  is  in 
the  Circular  Order  under  which  the  appeal  was  admitted,  it  may 
not  be  remitted  except  with  the  consent  of  the  defendant  which 
in  the  present  instance  is  withheld.  Indeed,  it  is  obvious  that 
were  such  an  application  favorably  received,  the  Circular  Order 
would  be  rendered  of  no  effect,  as  a  pluntiff  would  always  be 
able  at  the  latest  possible  period  to  evade  the  penalty  incurred 
by  his  irregular  proceedings.  The  Court  see  cause  to  regret 
that  the  Judge  did  not  himself  nonsuit  the  plaintiff,  as,  by  so 
doing,  she  would  have  been  saved  the  additional  loss  arising  out 
df  this  appeal. 

The  Court  reverse  the  decision  of  the  Zillah  Judge,  and  non« 
suit  the  phdntiff,  with  costs. 


Thb  15tb  June,  1850. 
Prbsbvt: 
A.  W.  BEGBIE, 

J0DGB« 

CASE  No.  no  OF  1850. 

fecial  Appeal  from   the  decision  of   T.  P»  fFoodcock,  Esq^ 
'     Officiating  Judge  of  Allahabad,  dated  lOth  September  1849. 

ZYNUT  BEEBEE^  (Plaintiff,)  Appellant^ 
^   ■  '  versus 

SHAH  MOORAD  ALI,  (Defendant,)  Responobmt. 

The  particulars  of  this  case  will  be  found  at  page  123  of  the 
printed  decisions  for  zUlah  Allahabad  for  the  monUi  of  Septem- 
ber last. 
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A  special  appeal  was  granted  to  determine,  ^  whetliar  tb# 
reason  assigned  by  the  officiating  Judge  for  dismissing  the  pUun« 
tiff's  suit^  under  the  law  of  limitation^  be  sufficient  or  otherwise*'' 

Judgment. 

The  officiating  Judge  remarks  that  ^^the  point  at  issue  is 
^  simply  whether  the  plaintiff  has  received  her  share  of  the 
'^  pension  within  the  statute  of  limitations/'  and  dismisses  the 
*^  suit  under  that  law^  because  ^^  there  is  no  evidence  to  prove  pay« 
^  ments  at  any  particular  date,  or  within  the  period  of  twelve 
**  years.''  But  this  is  not  a  sufficient  reason  for  dismissing  the 
plaintiff's  claim.  Section  18,  Regulation  il.  of  1803  prohibits 
the  Courts  from  ^^  hearing,  trying,  or  determining  the  merits  of 
any  civil  suit  whatever  if  the  cause  of  action  shall  have  arisea 
at  a  period  being  twelve  years  antecedent  to  the  date  on  which 
the  petition  for  the  institution  of  such  suit  shall  be  presented  to 
the  Court,  unless  the  compliunant  can  shew  by  clear  and  positive 
proof  that  he  bad  demanded  the  money  or  matter  io  question^ 
and  that  the  defendant  had  admitted  the  truth  of  the  demand  or 
promised  to  pay  the  money."  The  phdntiff  expressly  states  ia 
her  petition  of  plaint  that  the  defendant  has  always  aihnitted  the 
justice  of  her  claim  and  promised  to  pay  it,  and  it  behoved  the 
bffieiating  Judge  therefore  to  satisfy  mmself  whether  the  plain- 
tiffs statement  on  this  point  was  true  or  otherwise,  but  it  appears 
altogether  to  have  escaped  his  notice ;  moreover,  it  is  evident  from 
the  papers  before  the  Court,  that  the  defendant  cUd  not  himsdf 
receive  the  pension  (which  had  been  kept  in  deposit  by  the 
Collector  on  the  death  of  Azum  Ali)  till  the  20th  May  1837* 
The  plaintiff  brought  her  suit  on  the  20th  June  1838.  Her 
^  cause  of  action"  consequently,  as  against  the  defendant,  couU 
not  (as  she  very  reasonably  urges  in  her  petition  of  appeal) 
arise  until  he  himself  had  the  option  of  paying  her  share  of  the 
pension,  and  refused  to  do  so, — calculating  therefore  from  the 
20th  May  1837,  the  period  of  twelve  years  had  not  elapsed 
when  the  pliuntiff  instituted  her  suit.  Viewed  thus  in  every 
light,  it  is  dear  that  the  plaintiff's  suit  is  not  barred  by  the  mere 
fSci  ot  her  not  having  received  payment  of  her  portion. within 
the  period  of  twelve  years  antecedent  to  the  date  of  institutim; 
her  suit. 

I  reverse  the  offidating  Judge^s  decision^  and  remand  the 
suit  for  retrial  on  the  merits. 
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Thb  17th  Jvnb^  1850. 

Pbbsvnt : 
A.  W.  BE6BIE, 

JUDGB* 
AND 

H.  W.  DEANE, 

AND 

S.  8.  BROWN, 

OprG.  JUDGBS. 

CASE  No.  220  or  1849. 

Special  Appeal firam  the  deeUion  of  6.  F.  fVancOf  Esq.,  JuJ^e 
of  Sahartmpore,  dated  I5th  March  1849. 

JEESOOK  AND  OTHBRS,  (Plaintisfs^)  Appbllants, 

versus 

MOHUB  SINGH^  (Dbpbndant,)  Rb9pondbnt. 

The  history  of  this  case  will  be  foand  among  the  printed 
decinons* 

A  special  appeal  was  granted  '^  to  try,  1  st,  whether  it  was 
^^  right  tor  the  Court  to  decree  an  action  for  debt  on  the  sole 
^  deposition  of  witnesses,  and  a  receipt  from  a  third  party, 
*^  Baroo  MuU,  to  the  creditors ;  and  2ndly,  whether,  supposing 
^  a  debt  to  he  proved  against  one  of  three  persons  chfu-ged  as 
^  jointly  responsible,  the  Court  can  decree  a  portion  of  the  debt 
^  against  such  person  and  not  the  whole.'^ 

As  regards  the  first  part  of  the  above  certificate,  the  Court 
are  of  opinion  that  the  Principal  Sudder  Ameen  and  the  Judge 
were  quite  competent  to  pass  a  decree  in  the  plaintiflTs  favor 
on  the  evidence  of  witnesses,  of  whom  Baroo  Mull  was  one, 
and  on  the  production  of  the  receipt  drawn  out  by  Baroo  Mull« 
The  facts  found  are  these.  Baroo  Mull  held  a  decree  against 
Bam  Singh,  Dhokul  Singh,  and  Ummer  Singh,  whose  rights 
have  been  inherit^  by  the  defendants  in  the  present  suit.  The 
plainticrs  were  mortgagees  of  the  landed  propertv  of  Ram  Singh^ 
Dhokul  Singh  and  Ummer  Singh,  and,  in  order  to  protect  the 
property  from  sale  under  Baroo  Midi's  decree  they,  at  the  request 
of  Baroo  Mull's  debtorsj  satisfied  bis  chum^  V^V^  ^be  money 
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into  the  Collector's  office.  The  receipt  of  B^^oo  Mull  is  brongbt 
forward,  and  it  furnishes,  supported  by  oral  testimony,  as  com- 
plete proof  as  could  be  desired  of  the  liberty  of  the  defendants 
to  pay  the  money  sued  for. 

With  respect  to  the  further  question  nused  in  the  certificate^ 
the  Court  concur  in  holding  the  decision  of  the  Principal  Sudder 
Ameen  and  the  Judge  to  be  erroneous.    It  is  clear  that  the 

Jarties,  for  whose  benefit  the  plaintiffs  paid  the  money  to  Baroo 
lull,  were,  if  responsible  at  all,  jointly  and  severally  responsible 
for  the  whole  amount,  and  a  decree,  if.  passed  against  Mobur 
Singh,  ought  therefore  to  be  passed  against  him  for  such  entire 
amount,  not  for  one-third  only  of  the  advance,  the  supposed 
share  of  his  debt. 

The  decisions  of  the  lower  Courts  are  reversed,  and  the 
plaintiffs  are  declared  entitled  to  a  decree  against  Mohur  Siagh 
for  the  full  sum  claimed^  with  costs. 


Thb  18th  Jvnb,  1850. 

Prbsbnt: 

r  S.  S.  BEOWN, 

Offg.  Judgm. 

CASE  No.  77  or  1849. 

JRegtdar  Appeal  from  the  decision  of  Motdoee  Jbdool  Azeez^^ 

2nd  Principal  Sudder  Ameen  of  Goruckpore, 

dated  8th  February  184d. 

MUSSUMAT  DULLEEP  KOONWUREE,  widow  of  DUL- 

THUMMUN  SAHEE,  (Puuvtiff,)  Appbllant, 

veraui 

BAJAH  KHURUK  BUHADUR  SAHEE  and  RANEE 

'  UNJISUR  KOONWUREE,  (Dbfbnoants,)  Rbspondbnts. 

Plaintiff  states  that  after  the  death  of  her  husband  she  sued 
%he  defendants  for  possession  of  her  husband's  share  oi  the 
property.  She  lost  the  suit,  but  her  right  to  maintenance  was 
decbu^  in  the  decree,  and  she  was  preparing  accordingly  to 
^istitute  a  suit  for  it,  wl^en  defendants  engaged  to  allow  be^ 
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Rs.  100  per  mensem  as  maiotenance,  and  undertook  to  defray  all 
the  expenses  of  her  child.  The  engagement  was  entered  into 
on  the  13th  Februarj  1837,  but  nothing  had  been  paid  her,  and 
she  now  brings  her  suit  to  recover  Rs.  12,174-10-8,  out  of 
Rs.  13,233-5-4,  principal,  the  arrears  of  her  allowance  from  that 
date  up  to  the  23rd  February  1848. 

The  defendants  replied  separately,  denying  that  any  such 
engagement  had  been  made«  They  said  that  plaintiff  had 
received  an  allowance  of  Rs«  15  per  mensem  for  some  years 
which  was  reduced,  afterwards,  to  eight  rupees,  in  consequence 
of  family  losses,  and  that  this  payment  had  been  discontinue4 
since  the  plaintiff  had  left  their  house  to  reside  with  her  mother. 

The  Principal  Sndder  Ameen  in  his  decision  commented  on 
the  absence  of  any  document  or  written  agreement  to  support 
the  claim,  and  discredited  the  oral  evidence  of  the  witnesses^ 
but  concluded  his  jud^ent  by  observing  that  plaintiff  was 
clearly  entitled  to  maintenance  of  some  kind,  and  as  defendants 
admitted  former  pajrments  on  this  score  at  the  rate  of  eight  rupees 
per  mensem,  the  Principal  Sudder  Ameen  proceeded  to  decree 
the  arrears  at  this  rate,  to  the  amount  of  Rs.  1,058-10-8:  froni 
this  part  of  the  decision  the  defendants  have  not  appealed. 

The  appellant's  objections  are  chiefly  founded  on  the  uilrea« 
sonableness  of  the  refusal  of  credit  to  her  witnesses  by  the  lower 
Court,  and  on  her  right  to  a  maintenance  suited  to  her  circum- 
stances and  those  of  the  family  ;  but  after  a  careful  hearing  of 
the  evidence,  T  am  unable  to  come  to  any  other  conclusion  than 
the  one  formed  by  the  Principal  Sudder  Ameen.  The  appellant 
has  not  come  into  Court  with  any  claim  to  have  the  amount  of 
the  maintenance  receivable  from  her  husband's  heii*s  fixed,  with 
reference  to  the  circumstances  of  the  family,  on  the  score  of  her 
having  been  excluded  by  law  from  inheriting  her  husband's 
property*  Her  claim  is  brought  on  the  verbal  agreement  alone^ 
and  this  is  the  only  point  that  can  be  considered  in  appeal.  The 
evidence  in  support  of  it  consists  of  nine  witnesses,  seven  of  whom 
depose  that  they  were  in  the  service  of  the  defendants  at  the 
time,  and  that  they  happened  to  be  present  when  the  engage* 
ment  was  entered  into  by  them.  It  is  not  even  alleged  by  any 
of  the  witnesses  that  they  were  called  to  witness  it,  and  the^r 
evidence  does  not  furnish  a  single  point  on  which  the  Court 
could  fix  with  a  certainty  of  its  truth.  Adverting  therefore  to 
the  character  of  this  evidence^  and  to* the  length  of  time  during 
which  the  appellant  has  remained  silent  on  the  subject  of  her 
claim,  I  concur  in  the  judgment  of  the  Principal  Sudder  i^meen^ 
which  is  confirmed^  with  costs* 
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7hb  18th  Juki,  1850« 

Prbsbnt  : 

H.  W.  DEANE, 

S.  S.  BROWN, 

Ofto.  Jddgbs. 

CASE  No.  97  Of  1850. 

ISpecidl  Appeal  from  the  decision  of  R.  J.  Tayler,  Esq.,  Judge  of 

Jounporej  dated  14th  September  1848* 

£AL£ECHUBN,  (Plaintiff,)  Afpbllant^ 

versus  . 

BANEEDIAL  SINGH    and    others^  (Dbfbnoants,) 

Rbsponobntb. 

The  particulars  of  this  case  will  be  found  in  the  printed 
'decisions  for  September  1848. 

A  spedal  appeal  was  admitted  *'  to  try  whether  the  lower 
^  Court  has  not  erred  in  nonsuiting  the  pltdntiff,  the  suit  being 
^  brought  to  confirm  one  sale,  and  to  set  aside  another  of  a  thii^ 
^^  share  in  certain  landed  property,  and  not  being  brought  for 
'^  possession  of  that  share,  so  as  to  render  necessary  a  specifica- 
^^  tion  of  the  lands  composing  that  share/' 

The  Court  entertain  no  doubt  that  the  decision  of  the  Zillah 
Judge  is  incorrect.  A  suit  ^  to  confirm  a  sale''  of  a  specific  por- 
tion of  land  in  a  byachara  mouzah  is  not  identical  with  a  suit 
to  be  put  in  possession  of  such  specified  portion,  and  to  the 
latter  description  of  suit  alone  the  objections  urged  by  the  lower 
Courts  can  be  held  to  apply.  There  is  nothing  in  the  mode 
in  which  the  plaintiff  has  brought  his  action,  which  can  entail 
on  him  the  penalty  of  nonsuit.  It  is  therefore  ordered,  that 
the  decision  of  both  the  lower  Courts  be  reversed,  and  that 
the  suit  be  remanded  for  retriaL  All  costs  to  be  paid  by  the 
.respondents. 


t>A 
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Tbb  22nd   Junb^  I860. 

Prbsbnt  : 

S.  S,  BROWN, 

Offo.  Jvdoe, 

CASE  No.    80  OF   1850. 

Spidal  Appeal  from  the  decision  of  A.  C.  Heylandy  JBsq.,  Judge 

of  Ghaxeepore,  dated  22nd  October  1849. 

GOORHOO  RAI  and  BUNSEE  RAI,  (Plaintiffs,) 

Appbllants> 

versus 

KIRTARUTH  RAI  and  othbrb,  (Dbfbndants,) 
Rbspondbnts. 

The  particulars  of  this  case  are  to  be  found  in  the  decisions 
of  the  Qhazeepore  Court  for  October  1849. 

A  special  appeal  was  granted  to-try  whether  the  Judge  in 
the  words,  ^^  there  may  or  may  not  have  been  fraud  in  this 
^*  statement/'  bad  not  left  a  i^aterial  point  in  the  case  undecided* 

The  plaintifls  it  appears  brought  their  suit  for  the  estab- 
lishment of  their  right,  and  for  possession  and  partition  of  a 
two  and  a  half  annas  two  pie  share  in  ptUtee  Juggut  Riu> 
mouzah  Aujoopore,  and  the  wa/ib-ul-urz,  or  Tillage  record  of 
rights  and  management,  was  adduced  by  them  as  evidence  of 
their  claim.  In  this  document,  which  bears  the  attestation  of 
the  putteedars,  and  of  the  defendants  amongst  the  number,  the 
share  sued  for  is  entered  as  theirs,  and  they  are  declared  to  be  in 
possession,  but,  at  the  foot  of  the  paper,  a  statement  is  inserted^ 
under  a  cUfferent  date,  in  which  the  plaintiffs  are  declared  to  be 
out  of  possession.  The  plaintiffs  assert  that  this  statement  was 
surreptitiously  inserted,  and  the  defendants  affirm  its  authenticity. 
The  Principal  Sudder  Ameen  has  recorded  in  detail  his  reasons 
for  rejecting  the  entry.  In  appeal,  the  judgment  leaves  this 
point  of  fact  undecided,  but,  at  the  same  time,  it  proceeds  to 
discard  altogether  the  authority  of  the  wcgib-uUvrz  in  the  case 
as  a  sufficient  record  of  the  fact  of  possession,  a  point  on  which 
the  Court,  under  the  linuted  terms  of  the  certificate,  is  debarred 
firom  entering,  and  the  authenticity  or  otherwise  of  the  supple* 
mentary  additions  to  it  does  not  therefore  rank  in  the  judgment 
as  a  material  pointy  the  non-disposal  of  which  would  necessitate 
aremandt 
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A  second  question  was  ndsed  in  the  o^rtificate  of  whether 
the  thing  decreed  hore  any  relation  to  the  thing  sued  for,  and 
ki  this  point  also  the  Court  sees  no  reason  to  interfere  with  the 
judgment.  The  16  beegahs  9  biswahs  of  land,  which  were 
found  by  the  local  enquiry  to  be  in  the  plaintiff's  possession, 
were  adduced  in  the  judgment  as  a  quantity  corresponding  with 
the  l-36th  share  adjudged  to  the  plaintiffs,  and  the  decree, 
as  modified  by  the  Judge,  was  given  for  the  said  share,  and  not 
lor  the  land. 

The  appeal  is  therefore  dismissed,  with  costs* 


Tab  22nd  Jonk,  1850. 

Present: 

S.  S.  BROWN, 

Offg.  Judob. 

CASE  No.  107  OF  1849. 

Itigfdar  Appeal  from  the  decieien  qf  Mtmlvee  Ktareemoollah^ 
FfincipiU  &udder  Ameen  of  Agroy  dated  19/A  March  1849. 

LALL   POOKH    PAL    SINGH,    goardian    of    PiRTHEE 
SINGH,   ADOPTRO  SON  OF  RAJAH  PEETUMBER 

SINGH,     DBCKA8ED,     (BeFBNDANT,)      APPELLANT, 

versus 
MADAREE  LALL,   (Plaintiff,)  Rbsfondbnt* 

Plaintiff  states  his  ease  as  follows.  Moosah  Takathr,  pei^ 
gunnah  Jullaisur,  was  the  property  of  Hurdeo  Singh,  who  mort* 
raged  15  biswahs  of  it  to  Rqah  Peetumber  Singh,  and,  in  1844^ 
brought  a  suit  against  the  mortgagee  for  redeu)ption,  and  for 
the  excess  receipts  orer  and  above  the  legal  interest*  lo 
December  1846,  a  decree  was  given  for  the  redemption  and  for 
Rs.  9,817*6,  which  were  proved  to  have  been  received  by 
the  mortgagee  in  excess  out  of  the  profits ;  and,  in  the  following 
year,  Hurdeo  Singh  sold  the  mouzah  to  plaintiff,  but  tried  after* 
wards  to  evade  the  contract.  Upon  this,  plaintiff  brought  an 
action  for  the  purpose  of  estaUisliing  his  deed  of  sde,  and  was 
successful  in  all  the  Courts.  In  the  meantime,  the  c^rigiaal 
suit  for  the  redemption  between  Hurdeo  Singh  and  Bajidi  Pee« 
tumber  Singh  had  been  carried  in  appeal  by  Peetumb^  Sing^ 
into  this  Court,  when  Hurdeo  Singh  appeared  and  ackooiv* 
ledged  that  a  balance  of  Rs,  19,500  was  still  due  to  the  HKnrU 

^  -  T 
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fagee,  Peetumber  Singh,  who,  at  the  same  tin^e,  withdrew  his 
appeal,  and  the  case  was  struck  off.  In  consequence  of  this 
collusion  between  the  parties,  plaintiff  had  been  unable  to  obtain 
possession,  and  he  now  brings  his  action  against  Hurdeo  Singh, 
and  the  guardian  of  the  son  of  Peetumber  Singh  for  possession 
and  for  the  recovery  of  Rs.  2,865-13-6,  wasildt^  for  the  years  1254 
and  1255  Fuslee,  and  of  Rs.  1,500,  value  of  trees  cut  down  by 
Hurdeo  Singh.  Hurdeo  Singh,  amongst  other  objections,  relia^ 
live  to  the  deed  of  sale,  pleaded,  in  answer,  that  there  was  a  large 
sum  still  due  to  the  mortgagee,  and  that  plaintiff  was  not 
entitled  to  possession  until  he  had  satisfiea  it.  He  denied 
having  cut  down  any  trees,  and  objected  to  the  value  fixed  on 
them.  . 

Lall  Pookh  Pal  Singh's  answer  was  the  same. 

The  Principal  Sudder  Ameen  decreed  the  suit  After  observ- 
ing that  the  plaintiff's  deed  of  sale  had  been  established  in  th& 
Courts,  and  that  the  redemption  of  the  property  had  been  also 
decreed  in  the  suit  between  Hurdeo  Singh  and  the  mortgagee^ 
he  rules  that,  as  the  decrees  held  by  plaintinff  showed  that  Hur- 
deo Singh  had  already  parted  with  his  interests  in  the  property 
to  plaintiff  be/ore  his  appearance  in  this  Court  and  his  acknow<> 
ledgment  in  favor  of  the  mortgagee,  such  acknowledgment  was 
void,  and  that  plaintiff,  as  his  representative,  was  now  entitled 
to  possession. 

In  appeal,  the  pleadings  on  both  sides  arc  the  same,  and 
it  will  be  unnecessary  to  refute  a  second  time  the  same  plea» 
with  the  same  reasons.  The  plaintiff's  deed  of  sale  and  the  fact 
of  the  mortgage  having  been  redeemed  by  discharge  of  the 
principal  and  interest  out  of  the  profits  have  been  already  judi- 
cially established,  and  cannot  be^  again  questioned.  The  appel- 
lant lays  stress  on  the  argument  that  tne  plaintiff,  in  accepting 
the  decree  for  redemption,  is  bound  to  accept  the  consequences 
also  in  the  acknowledgment  made  by  Hurdeo  Singh  in  appeal, 
which  has  already  been  sufficientlv  answered  by  tiie  showing 
of  the  lower  Court  that  the  acknowledgment  was  not  only 
collusive,  but  that,  under  the  circumstances,  as  far  as  the  interests 
of  the  plaintiff  were  concerned,  it  was  utterly  void. 

The  decision  of  the  lower  Court  is  confirmed,  with  costs*. 
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Turn  22eJD  Junk,  1850. 

Prbsbnt  : 

S.  S.  BROWN, 

Offg.  JgoaB. 

CASE  No.  Us  OF  1849. 

^gular  Appeal  from  the  decision  of  Moulvee  KurreemocUah^ 
Principal  Sudder  Ameen  of  Agra,  dated  \9th  March  1849. 

HURDEO  SINGH,  (Defendant,)  Appbllant, 

verms 
MUDAREE  LALL,  (Plaintiff,)    Respondbnt. 

This  case  is  connected  with  the  ease  No.  107,  disposed  of 
this  day,  and  the  only  reasons  of  appeal  which  it  is  material  to 
mention  are  from  thatpart  of  the  decision  of  the  lower  Court 
which  decrees  Rs.  1,500  against  the  appellant^  for  value  of 
wood  cut  down  by  him. 

The  respondent  has  now  declared  in  Court  his  consent  to 
forego  this  portion  of  his  claim,  and  it  is  therefore  ordered,  that 
the  decision  of  the  lower  Court  be  modified  by  the  reversal  of 
the  decree  for  Rs.  1,500,  and  by  the  apportionment  of  the  costs 
tct  the  amount  decreed. 


Tas  25th  Junb,  1850. 

Prbsent  : 

A.W.   BEGBIE, 

Judge, 
and 
H.  W.  DEANE, 

and 
S.  S.  BROWN, 

Offg.  Jcjogbs. 

CASE   No.  "253  OF  1849. 

Special  Appeal  from  the  decision  of  /•  P«  Gubbins^  Esq.^  Judge 
of  Dehlie,  dated  7th  June   1849. 

PUTBAM  AND  UDLEE,  (Dbfbndants,)  Appblc^nts, 

versus 

BHUGTA  AND  OTHERS,    (PLAINTIFFS,)     BbSPONDBNTS« 

This  appeal,  though  nominally  agidnst  the  Judge's  decision  of 
the  7th  June  1849,  is  in  fact  an  appeal  from  his  previous  ord^ 
of  the  16th  January  1849,  whereby  he  had  remanded  the  suit  for 
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retrial  to  the  Sudder  Ameen  of  Rohtack  ;  tod  a  special  appeal 
was  granted  to  determine  ^^  whether  the  Judge's  recorded  opinion^ 
that  Construction  No.  1371  is  applicable  to  this  case,  and  justifies 
the  interference  of  the  Civil  Courts  mth  the  decision  of  the  ptm" 
chayet  appoint^  (ostensibly)  under  the  prorisions  of  Sections  6 
and  7>  Regulation  IX.  of  1833,  be  in  conformity  with  law  or 
otherwise*'^ 

JUSGMBNT. 

The  Court  are  of  opinion  that  (assuming  all  the  facts  as  stated 
*  ^      4    c  -X..     o  »         in  the  decree,  as  with  reference  to  the 
^ti^  xx^of  isi^"**    *a^  «^  fecial  appeals,*  they  are  bound 
Section  9»  Act  No.  IIL  of    to  do  SO,)  the  Judge  has  not  contra- 
1843.  vened  the  law,  and  that,  in  conformity 

with  the  Construction  quoted  by  him, 
the  Courts  were  fully  competent  to  set  aside  the  award  of  the 
arbitrators  appointed  by  the  Revenue  Authorities.  It  is  stated  by 
the  Judge,  that  the  basis  of  the  division  of  the  (till  then)  undivided 
land  was  determined  at  the  time  of  the  settlement  to  be  ^^  the 
proportion  of  cultivated  land  held  by  each  party  respectively, 
which  was  in  fact  merely  equal,  but  that,  when  the  division  was 
actually  made,  only  8-20th  of  the  said  land  were  awarded  to 
^thePanaAof  Jumalpore,  instead  of  the  somewhat  more  than 
one-half y  to  which,  under  the  settlement  agreement,  they  were 
entitled.  The  Court  concur  with  the  Judge  in  thinking,  that  if 
the  arbitrators  did  in  fact  deviate  from  the  line  marked  out  at 
the  time  of  settlement  for  the  division  of  the  shamilai  land,  they 
exceeded  their  legal  powers,  their  duty  was  purely  ministerial^  not 
judicial,  a  duty  which,  according  to  Article  18  of  the  kkeiout, 
paper,  might  have  been  performed  mthout  the  intervention 
either  of  arbitrators  or  Ameen.  In  fact,  (according  to  the  view 
taken  by  the  Judge,)  the  judi&ial  part  of  the  question  had  been 
already  disposed  of,  and  the  Revenue  Authorities  therefore  were 
not  competent  to  appoint  a  punchayet  to  pass  a  fresh  decision  on 
a  point  already  deciaed.  If  such  a  practice  were  allowed,  there 
would  be  no  limitation  to  litigation  in  the  settlement  Offlcer'a 
Courts. 


The  Court  wish  it  to  be  clearly  understood  that  they  do  not  ( 
.press  any  opinion  as  to  the  correctness  or  otherwise  of  the  conclu- 
sion arrived  at  by  the  Judge,  as  to  the  basis  of ^  the  division  of  the 
shamilai  land  fixed  at  the  time  of  settlement.  They  do  not  feel 
by  any  means  sure  that  the  Judge  is  correct  in  his  fads  in  this 
particular,  but,  in  a  case  of  special  appeal,  they  do  not  feel 
themselves  at  liberty  to  do  more  than  allude  to  the  possibility  of 
error  in  the  lower  Court. 

(       The  Court  therefore  see  no  reason  for  interfering  with  the 
dedsion  of  the  Judge^  and  dismisa  the  appeal  wiUi  coats*^ 
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Tb»  2iTH  Jdn»,    1860. 

Present: 

A.  W.  BEGBIE, 

ANB 

H.  W.  DEANE, 

AND 

S.  S.  BKOWN, 

Orre.  Juogbs. 
CASE  No.  264  or  1849. 

Special  Appeal  from  the  decision  of  J.  P.  GubUm,  Esq.,  Judge  ef 
Dehlie,  dated  9M  June  1849. 

PUTRAM  AND  UDLEE,  (PLAiNiiFrs,)  Appbllanto, 

vermi 

URJUN  AND  OTHBRis  (Dbfbndants,)  Rbspondbnts. 

This  ease  is  similar  to  the  preceding,  and  a  special  appeal  was 
admitted  on  the  grounds  stated  in  case  No.  25:i  For  the  reasoM 
f  i?en  in  that  case^  the  Court  dismiss  this  appeal  also* 


^*<^  W<»»'  >^<MM»»MVWWV. 


Thr  25th  Junb^  1850. 

PRBSBNT : 

A.  W.  BEOBIE, 

AND 

H.  W.  DEANB, 

AND 

S.  S.  BEQWN, 

Opfo*  Judgb«» 

CASE  No.^  or  1849* 

Special  Jppeal  from  the  decision  of  H.  Lushtngion,  Esq.,  Jnigt 
of  Mooradabad,  dated  17 th  November  1848. 

HOHUMED  KURBEEMOOLLAH,    (DBrBNOAdT,) 

Appbllant^ 

versus 

MUSSUMMAT  POONDHUN  an»  MIHBBAN  Alt 
(Plaintifps,)  Bbspondbnts. 

This  case  is  given  in  the  printed  dedskms  of  Che  SSUak 
Courts;  farNoveBdher  ia48. 
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A  special  appeal  was  granted  to  try  the  foUowing  points : 
Istlfy  whether  this  suit  would  lie  at  all  against  the  defendant^ 
as  moostajir^  and  if  not^  whether  the  judgment  be  not  groundless^ 
and  the  defendant  entitled  to  a  nonsuit  ? 

2ndly.  Whether  the  judgment  be  not  defective  and  incom* 
plete,  in  that  the  Judge  has  omitted  to  give  any  opinion  in  a  most 
material  point  determined  by  the  Sudder  Ameen,  to  the  effect 
that  the  plaintiffs^  having  been  out  of  possession  for  above  twelve 
years,  were  not  entitled  to  a  decree  for  possession  ? 

3rdly.  Whether,  on  the  appeal  of  the  defendant,  the  Judge 
could  decree  that  portion  of  the  claim  against  him,  from  which 
portion  he  had  been  exempted  by  the  Court  below^  and  for  which 
portion  the  plaintiffs  had  not  appealed  ? 

4thly.  Whether  the  plaintiffs  properly  sued  for  huqeyut^ 
and  if  not,  whether  the  lower  Court  could  decree  the  same  ? 

As  respects  the  first  point,  the  Court  are  agreed  in  opinion 
that  the  mooslajirf  as  the  party  in  possession,  has  been  rightly 
impleaded.  It  mig)it  iodeed  be  a  question  whether  the  plaintifl^ 
ought  not  to  have  made  the  Government,  through  whom  the 
moastajir  derives  his  possessory  title,  a  co-defendant  with  the 
moostajir;  but  as  this  point  has  not  been  touched  upon  in  the  cer« 
tificate,  the  Court  forbear  from  observations  upon  it. 

On  the  second  point,  the  Court  hold  that  the  Judge's  decision 
is  incomplete,  and  that  the  suit  ought  to  be  remanded.  This 
plaintiffs  sued,  the  Court  observe,  for  two  distinct  things,  one,-^ 
^'  20  biswahs  zumeendaree  in  mouzah  Bunoulee,  with  possession 
and  mutation  of  names,^' — the  other,  ^^  Rs.  42-8  malikana,  on 
account  of  the  years  1845-46.''  The  Judge  has  rejected  the 
latter  of  these  claims,  and  has  allowed,  as  it  appears  to  the  Court, 
the  former  understated  contingencies.  In  words  indeed  he  has 
decreed  *^the  proprietary  right  in  mouzah  Bunoulee''  to  the 
plaintiffs,  but  he  has  gone  on  to  say  that  the  Revenue  Authorities 
may  possibly  refuse  to  execute  the  decree.  If  the  Judge  intended 
simply  to  declare  that  the  plaintiffs  are  proprietors  of  mou* 
sah  Bunoulee,  what  is  there,  it  may  be  asked,  in  such  a  decree^ 
which  the  plaintiflfs  could  put  in  execution,  or  of  which  the 
execution  could  be  obstructed  by  the  Revenue  Authorities  or  any 
one  else  ?  A  decree  would  be  a  nullity,  which,  on  suit  brought  for 
possession,  should  entitle  the  holder  of  it  to  enter  his  name  in 
the  Government  malgoozaree  register,  and  which  should  altoge* 
ther  stop  there.  The  Judge  then  did  not  mean  this,  but  be  meant 
to  declare  that  the  plaintiffs  are  proprietors,  and  are  further  al 
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liberty  to  exercise  the  ordinary  rights  of  proprietorship,  that  is  to 
say,  to  place  themselves  in  possession,  provided  the  Revenue 
Authorities  interpose  no  obstacle.  Let  it  be  supposed  that  do 
objection  is  made  by  the  Revenue  Authorities^ — then,  certainly^  the 
plaintiffs  will,  in  virtue  of  the  Judge's  decree,  be  recorded  as  pro* 
prietors,  and  ivili  also  obtain  possession  of  the  property  sued  for, 
notwithstanding  that  the  Judge  has  altogether  omitted  to  advert 
to  the  Sudder  Ameen's  finding  that  their  long  dispossession  renders 
their  claim  incognizable. 

The  third  point  in  the  certificate  is^  the  Court  think,  fully 
disposed  of  by  Construction  868^  under  which  it  was  competent 
to  the  Judge  ^^  to  go  into  the  whole  merits  of  the  case,  aa  affect- 
ing both  parties/' 

With  regard  to  the  fourth  point,  the  Court  are  of  opinion  that 
the  plaintiffs  did  properly  sue  for  huqeyuty  that  is  to  say,  that  the 
terms  of  their  plaint  include  every  thing  which  is  understood  t^ 
enter  into  the  definition  of  zumeendaree  right 

The  Court  having  pronounced  the  Judge's  decision  to  be 
incomplete,  with  reference  to  the  second  point  urged  in  the  certi- 
ficate of  special  appeal,  remand  the  suit  to  his  file,  in  order  to  its 
retrial.    Costs  to  be  paid  by  the  respondents. 

The  25th  June,  1860. 

Prsssnt: 

A.  W.  BEQBIE, 

JUDGB, 
ANJ> 

H,  W.  DEANE, 

AND 

S.  S.  BROWN, 

Offg.  Judges^ 

CASE  No,"221  or  1849. 

Special  Appeal  from  the  decision  of  R.  J.  Tayler,  Esq.^  Judge  of 

Jowipore,  dated  24th  AprU  1849. 

PURGASS  SINGH  and    others,  (Plaintiffs,)  Appbllants^ 

versus 

NUSUB  SINGH  and  others,   (Defbndants,)   Respondents. 

The  printed  decisions  for  April  1849  give  the  particulars  of 
this  c^se* 
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A  special  appeal  was  granted  "  to  try  whether,  with  reference 
^^  to  Construction  980,  the  appellants  were  entitled  to  bring  suit 
**  12  years  fipom  the  date  of  their  co-parcener's  (Bhowannee  Buksh 
'*  Singh)  decree,  awarding  him  possession, — in  fact  to  determine 
^'  whether  the  action  of  the  appellants  is  barred  under  Construction 
•*  980  or  not/* 

The  Court  are  unanimously  of  opinion  that  the  deci« 
sionsj  of  the  Courts  below  cannot  be  interfered  with.  A 
very  general  misconception,  the  Court  remark,  appears  to 
prevail  in  r^^rd  to  the  effect  and  intendment  of  Construction 
980.  That  Construction  was  promulgated  in  exposition  of  certain 
parts  of  Regulation  XXII.  of  1795,  a  law  in  force  in  the  province 
of  Benares  only,  of  \diich,  it  is  true,  the  ZiUah  in  which  this 
action  has  been  laid  forms  a  part.  It  would  seem  to  be  errone- 
ously held  by  many  of  the  Judicial  Authorities,  that  this  law  and 
Construction  are  of  general  applicability  ;  and  a  further  error, 
the  Court  think,  has  arisen  from  the  peculiar  wording  of  the 
ConstrueUon.  It  is  therein  ruled  that  *^  the  putteedars  or  other 
sharers  must  prefer  their  cliums  within  the  period  of  12  years 
from  the  date  on  which  the  proprietary  right  is  adjudged  by  a 
decree  of  Court  to  the  zumeendar  ;''  but  the  law  of  which  the 
Construction  is  expository  makes  no  special  reference  to  decrees  of 
Court.  It  enacts  (Clause  5,  Section  5,  Regulation  XXIl.  of  1795), 
that  the  recovered  possession  of  any  one  sharer  shall  entitle  his 
putteedars  to  restoration,  and  this  recovery,  though  in  ordinary 
cases  effected  by  decree  of  Court,  may  of  course,  as  in  the  instance 
now  under  consideration,  be  effected  without  such  process.  The 
mistake  doubtless  had  its  rise  in  the  accidental  circumstances 
that  the  authority  making  the  reference,  the  answer  to  which  has 
become  the  construction,  had  before  him  the  supposed  case  of  a 
restoration  to  rights  in  virtue  of  a  judicial  decree.  The  true 
meaning  of  the  Construction  is,  that,  in  those  parts  of  the  country 
in  which  Regulation  XX II.  of  1795  is  in  force,  any  sharer  dispos- 
sessed before  the  British  accession,  who  may  recover  possession 
from  an  interloper,  by  means  of  a  decree  of  Court  or  otherwise, 
is  to  be  regarded  as  the  representative  and  trustee  of  all  the  oihtt 
sharers^  and  that  such  other  sharers  may,  within  12  years,  regain 
their  rights  by  suit  brought  agidnst  him.  In  the  present  instance, 
recovered  possession  was  had  by  Sheo  Suhai,  who  may  be  regarded 
as  the  representative  of  the  ousted  putteedars  in  1831,  by  his 
re-admission,  as  proprietor,  by  the  Revenue  Authorities. 

Bhowannee  Buksh  Singh  sued  Sheo  Suhai  within  the  period 
allowed  by  law,  and  obtain^  a  decree.    The  suit  of  the  present 

{laintiffs,  if  broitf ht  at  all,  ought,  in  like  manner,  to  have  been 
rought  within  12  years  finom  1831^  and4;he  limitatioii  oamiot 
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be  calculated  from  1840,  the  year  in  which  Bhowanhee  Buksb 
Singh  obtained  his  decree.  The  assumption  of  the  cause  of 
action  from  the  latter  date  would  in  effect  nulfify  the  law  of 
limitation.  The  suit  of  the  plaintiffs  being  clearly  barred^  the 
Court  dismiss  the  appeal  with  all  costs* 


Thk  25th  Junb,  1850. 

Presbnt  : 

A.  W.  BEQBIE, 

JcJDGBy 
ANO 

H.  W-  DEANE, 

AND 

S.  S.  BROWN, 

Ofpg.  Jubgbs. 

CASE  No-l32  or  1849. 

Special  Appeal  from  the  decision  of  R.  J.  Tayler^  Esq.,  Judgm 
of  Jounpore,  dated  2nd  July  1849. 

SULTUNUT  SINGH  and  othbrs,  (DhraNOANTS,) 
Appbllants, 

versus 

HUNNOO  SINGH  and  othbrs,  (Plaintiffs,)   Rbsfondbnts^ 

This  case  will  be  found  among  the  printed  decisions  for 
July  1849. 

A  special  appeal  was  granted  to  try  *^  whether  the  wanldt 
*^  should  (16-13^  biswahs),  be  calculated  on  the  ^liynee  beegah  or 
*^  the  jureebee  beegah  at  three  rupees  per  beegah,  that  is,  in  rea-* 
'^  lity,  whether  the  village  collections  of  rent  have  been  made  on 
'^  the  ghyme  beegah  or  on  the  jureebee  beegah. 

'^  2nd.  Whether  the  nikasee  or  rents  of  nine  particilar 
^  pieces  of  land,  if  not  in  the  possession  of  the  appellants,  should 
''  be  taken  into  the  calculation  of  mesne  profits,  (they  deny  that 
'^  they  have  or  have  had  possession),  and  whether  the  nine  [nece^ 
*^  are  part  of  the  land  originally  mortgaged  :  these  points  are 
*^  omitted  in  the  judgments* 

'*  8rd.  Whether  more  than  12  years  mesm  profits  can  ht 
^  decreed,*' 
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The  Court  hold  that>  on  the  first  point  noticed  in  the  certifi* 
€ate,  there  is  no  room  for  special  appeal,  since  the  question 
submitted  for  the  Court's  consideration  resolves  itself  into  matter 
of  fact.  The  Principal  Sudder  Ameen  decided  that  three  rupees 
per  village  beegah  on  the  seer  land  is  what  the  plaintiffs  are 
entitled  to  demand.  The  Judge  held  that  the  plaintiffs  are  enti« 
tied  to  more,  urging,  among  other  reasons,  that  as  much  as  five 
or  six  rupees  per  b^gah  is  paid  by  the  assamees  on  the  jureebee 
beegah,  which  is  smaller  than  the  village  beegah.  There  is 
nothing  in  the  above  which  calls  for  interference  in  special 
appeal. 

Prom  the*  proceedings  laid  before  them  the  Court  find  that 
the  next  point  noticed  in  the  certificate  has  not  been  omitted  in 
the  judgments  of  the  lower  Courts,  but  has  been  duly  disposed 
of.  In  this  particular  they  conceive  that  the  certificate  is 
erroneous. 

As  regards  the  third  point,  viz.,  ^*  whether  more  than  12 
years''  mesne  profits  can  be  decreed,  the  Court  hold  that  the 
Judge's  decree  is  incorrect,  and  must  be  altered.  The  precedent 
of  the  Sudder  Dewanny  Adawlut,  dated  4th  Septemoer  1M9, 
(Mehur  Dass  and  others,  appellants,  verstis  Hajee  Mohumed 
Imam  Buksh)  distinctly  lays  it  down  that  a  decree  for  wasildt 
for  more  than  12  years  prior  to  the  institution  of  a  suit  cannot 
be  upheld. 

It  is,''therefore,  ordered,  that,  in  modification  of  the  decision 
of  the  Zillah  Court,  the  plaintiffs  be  declared  entitled  to  wasildi 
accruing  on  not  more  than  12  years  from  the  date  on  which  the 
action  was  brought^  with  costs  in  proportion  t^  the  amount  thus 
awarded. 


MMMOXW  I^A<I^»  W 
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Thb  25th  Junb,  1836. 

Prbsbnt  : 

S.  S.  BROWN, 

Offo.  Jodgb. 

CASE  No.  18  or   1849. 

Regular  Appeal  from  the  decinonof  J.  Campier^  Esq.,  Prineipat 

Sudder  Ameen  of  Mirzapore,  dated  6th  November  1848. 

RAJAH  ISHBEEP£RSHAD  NARAIN  SINGH,  thb  Bajah 

OF  Bbnarbs^   (Plaintiff,)  Appbllant, 

versus 

RAJAH  JVGXJTBVUhDVR  SINGH,  ahulbundobusthal,  Ara 

party  ;  OTHBRWISB  thb  PBRSON  with  WHOM  THB  sbttlbmbnt 

HAS  bbbn  madb,  principal,  BANEE  HEERA  KOONWUR^ 
GUARDIAN  OF  BAJINDUR  BUHADUR  SINGH,  minor  son 
OF  THB  SAID  RAJAH,  AND  RAJAH  bUGHONATH  SUHAI, 
THB  Rajah  of  Pbrgunnah  Burhur,  mortgagsb  and  occo- 

PANT  OF  THB  MoUZAH    CONTB8TBD  FOR  AS    PKR   PLAINT,   AND, 

ON  THB  DBCBASB  OF  RAJAH  JUGUT  BUHADUR  SINGH^ 
IN  SUCCB8SI0N  TO  HIM,  Mr.  W.  ROBERTS,  Deputy  Collb€> 

TOR,  ON  THB  PART  OF  THB  CoURT,  AFTBRWARDS  FOR  AND  IN 
BBHALF  OF  THB  MINOR,  (DbFSNDANTS,)    RbSPONDBNTS. 

Suit,  for  the  zumeendaree  right  and  possession,  and  for  entry 
of  name  in  the  Government  books,  in  mouzah  Mujhrah,  tuppeh 
f^one,  pergunnah  Kuntit,  and  for  the  reversal  of  the  decision  of 
the  Commissioner,  dated  the  10th  June  183^. 

The  particulars  of  this  case  are  set  forth  in  the  subjoined 
extracts  from  the  decision  of  the  Principal  Sudder  Ameen. 

'^  The  estate,  the  subject  of  dispute  in  the  case,  being  lands 
situated  on  the  Imnks  of  the  river  Ganges  gained  by  alluvion, 
was  assessed,  that  is,  in  the  year  1179  Fi^ee,  at  a  jumma  of  Rs. 
2,501,  under  a  farming  tenure,  but  whether  such  settlement  was 
made  with  Ajmere  Singh,  Surman  Singh,  Sumbut  Singh,  and 
AUownda  Singh,  whose  names  appear  in  one  copy  of  the  ten  years 
settlement  papers  of  Mr.  Duncan,  or  with  Durupnarain,  whose 
name  appears  in  another,  does  not  appear  sufficiently  clear ;  the 
name  of  the  latter,  however,  is  found  amongst  the  papers  subse* 
quent  to  the  settlement  period.  Many  years  afterwards  it  was 
beUeved  that  the  farmer  had  demised  in  the  year  1832  a.  d.,  in 
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jeonsequence  of  which,  the  Revenue  Collector  of  the  time  took 
steps  to  ascertain  as  to  the  fact  of  his  demise^  the  result4>f  which 
was^  though  sufficient  evidence  was  not  taken  in  the  matter,  that 
the  said  farmer  was  a  dependant  of  Rajah  Oodit  Narain  Singb^ 
then  Rajah  of  Benares,  and  that  he  had  disappeared,  and  that  no 
tidings  were  had  of  him  ;  that,  the  Rajah  was  in  fact  the  real 
fkrmer  and  in  possession  and  paying  the  Oovemroent  revenue : 
this  and  other  particulars  are  fully  recorded  in  the  proceedings 
of  the  Collector  at  the  time  under  date  the  24th  February  1833. 
On  that  occasion,  the  Collector  directed  that  in  the  record  of 
personal  identifications  of  the  farmer,  these  particulars  should  be 
noted  down.  The  Rajah  having  demised  on  the  21st  Cheyt^  1242 
Fuslee,  corresponding  with  4th  April  1835,  the  estate  was  adver-- 
tised  for  re-settlement  under  existing  provisions,  whereupon 
several  claimants  came  forward,  amongst  which .  the  plaintiff 
per  his  gomashta  Uchumbhet  Singh  and  Ramjugut  Buhadur 
8ingh ;  the  claim  of  the  former  was  admitted,  and  a  settlement 
concluded  with  him  under  a  zumeendaree  tenure,  with  reference 
to  existing  assets  of  the  estate,  at  a  jumma  of  Rs.  5,265,  as  set 
forth  in  a  proceeding  of  Mr.  C.  Lindsay,  Collector,  dated  8th 
September  1836;  but  this  settlement  was  not  confirmed  by  the 
Revenue  Commissioner  of  the  division  under  grounds  recorded 
in  his  letter,  dated  10th  June  1837}  and,  under  instructions  of 
that  Officer,  it  was  resettled  under  the  provisions  of  Clause  4, 
Section  7^  Regulation  V.  of  1795,  with  Rajah  Jugut  Buhadur 
Singh,  under  a  zumeendaree  tennvej  at  a  jumma  of  Rs.  2,501. 
The  proceeding  of  the  Revenue  Officer,  by  which  such  settlement 
had  been  made,  is  dated  the  2nd  June  1837 :  ever  since,  the  estate 
has  remained  in  the  possession  of  the  siud  Rajah  :  the  plaintiff^ 
after  allowing  it  to  remain  for  many  years  past  in  his  possession^ 
has  now  come  into  Court  to  contest  the  proprietary  right  thereof. 

In  his  allegations,  as  set  forth  in  his  pleadings^  the  plaintiff 
.  asserts  to  this  effect,  that  the  estate  is  his  ancient  hereditary 
zumeendaree,  and  that  he  had  cleared  the  same  from  waste,  and 
that  the  farmer  was  his  servant  and /ur^^^e,  and  that  he  is  entitled 
to  a  settlement  thereof  in  his  own  name  under  a  zumeendaree 
tenure. 

In  his,  defence.  Rajah  Jugut  Buhadur  Singh,  to  whom  has 
succeeded  Mr.  W.  Roberts,  acting  for  the  Court  of  wards  for 
and  in  behalf  of  Rajindur  Buhadur  Singh,  minor  son  of  the 
Rajah^  deceased^  denies  the  allegations  of  the  plaintiff,  and 
asserts,  amongst  other  particulars  not  material  to  mention, 
that  the  estate  in  question  appertains  to  his  ancient  domains 
of  pergunnah  Kuntit,  and  that,  in  support  of  his  assertiofi, 
he  possesses  a  perwannah  granted  by  AJr,  Governor  General 
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BastinicSi  and  a  letter  of  Goveroment  dated  12th  February  ISIfl^ 
and  thatuhe  jumma  of  the  estate  was  included  in  the  jumma  of 
pergunnah  Kuntit,  (Rs.  3,75^000),  upon  which  his  ancestor  received 
the  allowance  of  duhemk,  or  ten  per  cent,  on  the  assets :  that 
tuppeh  Kone,  under  Clause  3^  Section  4,  Regulation  VII.  of  1795, 
is  situated  in  the  said  pergunnah,  and  that  the  estate  contested 
for  is  also  situated  therein^  and  that  this  is  admitted  likewise  by 
the  plaintiff;  that  the  claim  set  up  by  him  (plaintiff)  is  inadmissible 
under  the  law  of  limitations ;  that  had  the  estate  been  his  jertmif^ft- 
efaree^  his  ancestor  would  not  have  contented  himself  by  ha?iii|r 
his  name  recorded  as  a  farmer  under  the  proceeding  of  the  CoL- 
lector,  dated  24th  January  1833,  from  which,  to  the  date  of  insti- 
ttttion  of  this  suit^  more  than  twelve  years  had  expired* 

The  questions  therefore  chiefly  for  determinatiOB  in  this 
case  are: 

1st.  Whether  the  plaintiff's  cUdm  is  or  is  not  barred  by  the 
law  of  limitations  ? 

On  the  first  point,  adverting  to  the  papers  before  me,  among^ 
which  there  are  copies  of  several  papers  in  the  English  language, 
and  the  settlement  papers  of  the  several  periods  mentioned 
above,  which  were  obtained  from  the  Collector's  Office  at  the 
instance  of  the  parties,  it  appears  to  me  that  although  the  estate  was 
all  along  held  by  a  Government  farmer,  who  had  disappeared,  and  of 
whom  there  were  no  tidings,  and  that  it  was  subsequeutly  managed 
by  Rajah  Oodit  Narain  Singh,  the  plaintiff's  ancestor,  under  the 
proceeding  of  the  Collector,  dated  24th  January  1H33,  yet,  it 
does  not  appear  that  such  management  constituted  him  the  pro* 
prietor  ana  zumeendar  thereof.  If  such  had  been  intended  bj 
the  Collector,  no  doubt  he  n'ould  have  recorded  in  his  proceeding 
abovenicntioned  to  the  said  effect*  If,  however,  during  bis  life- 
time, he  (the  Rajah)  did  not  urge  his  claim  for  the  proprietary 
right  thereof,  it  is  not  easy  to  account  how  his  son,  the  plaintiff, 
in  this  case  by  adoption,  should  have  allowed  so  many  years 
to  expire  before  bringing  his  claim  into  Court.  Under  these  eir« 
cumstances,  1  apprehend  that  his  claim,  under  the  law  of  )imita« 
tions,  taking  into  account  the  period  that  has  elapsed  since  the 
proceeding  of  the  Collector  dated  24th  January  It^^  mentioned 
above,  was  recorded,  is  inadmissible. 

Under  the  above  decision,  the  only  point  for  the  determlaar 
tion  of  the  Court  is  the  correctness  of  the  judgment  recorded  by 
the  tower.  Court  on  the  question  of  the  limitation,  and  on  this 
point  the  facts  of  the  case  do  not  bear  out  the  Principal  Sudder 
Ameen  in  his  conclusion^ 
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The  proceeding  of  the  Collector  of  the  24th  January  1833, 
adverted  to^appears  to  have  been  held  in  consequence  of  the 
reported  demise  of  the  fanner  of  the  settlement  of  1197  Fuslee, 
with  a  y\ew  to  ascertain  the  actual  manager  and  party  in  posses- 
sion^ and  the  result  bf  the  enquiry  in  the  Collector's  opinion 
showed  that  the  farmer  was  the  mere  nominee  and  servant  of 
the  Rajah,  and  that  the  Rajah  had  had  possession  from  the  com- 
mencement of  th^  lease.  On  the  demise  of  the  Rajah  in  1835, 
the  estate,  wtiich  was  still  borne  on  the  books  as  a  fatm^ 
became  open  to  resettlement^  and,  on  a  regulai*  enquiry  being 
instituted  into  the  proprietary  title,  the  plaintiff's  claims  were 
admitted  by  the  Collector,  and  he  was  allowed  to  engage  as 
zumeendar.  This  arrangement  was  afterwards  set  aside  by  the 
Commissioner  in  his  order  of  the  10th  June  1837«  which  can- 
celled the  settlement  made  idth  plidntiff*,  and  AdnAtted  the  clfumft 
of  Rajah  Juggut  Buhadur  Singh  to  the  proprietary  right,  and  to 
the  right  of  engagement  at  the  standard  jumma  of  the  previous 
lease.  It  is  to  obtain  the  reversal  of  this  order  that  the  present 
action  has  been  brought. 

With  reference  to  the  reasons  of  the  judgment  of  the  lower 
Court,  the  Court  observe  that  the  proceedings  held  by  the  Collect 
tor  in  1838  went  to  establish  the  fact  a(  the  Rajah's  actual 
possession  and  management  as  farmer  under  another  name^ 
which  it  continued  to  him  in  bis  own,  and  that  it  did  not  renew 
the  lease  to  the  Rajah  as  farmer,  as  the  Principal  Sudder  Ameea 
has  referred.  There  is  therefore  no  ground  for  the  assumption  of 
the  Rajah's  having  voluntarily  recorded  himself  as  farmer  in  that 
'year,  which  the  defendant  has  put  forward  in  bar  of  the  suit  under 
the  limitation  law.  The  Collector's  proceeding  went  even  fur^* 
ther.  It  appears  that  the  Rajah  on  that  occasion  did  advance  a 
claim  to  the  zumeendareef  which  was  admitted  by  the  Collector^ 
who  directed  that  his  name  should  be  entered  in  the  books  as  thd 
malik  or  zumeendar,  and  although  this  part  of  the  order  was 
aftemvards  characterized  by  the  Commissioner  in  1887  '^  as  a 
startling  irregularity'',  it  is  necessary  to  mention  it  here,  as  thel 
contrary  is  assumed  amongst  the  reasons  of  the  lower  Court.  Nd 
regular  enquiry  was  however  held  or  decision  given  on  the  suh^ 
ject  of  the  proprietary  right  until  the  resettlement  in  1836,  when 
due  notice  was  given  to  the  claimants  to  prefer  their  claims.  Itl 
follows  that  the  plaintiff  had  no  opportunity  or  occasion  to  xlt^b 
his  proprietary  claims  in  farm  until  that  year,  and  as  the  cause 
of  liction  in  the  present  suit  undoubtedly  arose  from  the  order  of 
^he  Commisi^ner,  and  the  suit  has  been  brought  within  the  MuAi 
tation  from  that  date,  the  decision  of  the  lower  Court  \nust  be 
overruled,  imd  the  case  remanded,  in  order  that  it  may  be  dis^ 
posed  of  on  Che  merits  s  refund  of  the  sttoip^  and  costs,  as  usari*  ^ 
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TtfB  27th  Jvv9,  I860* 

Prbsbnt: 
H.  W.  DEANE, 

Orra.   ivoom^ 

€ASE  Ko7l97  OF  1849. 

^gtdar  Appeal  from  the  decisi&n  of  Mohumed  Abdoor  RMthvum 

Khan,  Principal  Sudder  Ameen  of  Benare$^ 

dated  20th  June  1849. 

PtJRSOTUM  DASS^  (Pi,AiNtiw,)  AppsLLANt, 

versae 

MUTHRA  DASS  and  othbrs^  (Dbfbnoants,)  Rbsponobitti* 

The  plaintiff  sued  in  the  loirer  Court  to  recover  Rs.  6,000, 
principal  and  interest  of  money  ori^ally  advanced  on  mortgage. 
It  is  pleaded  that  so  far  back  as  1850  of  the  Sumbnt  year,  (about 
66  years  ago),  the  ancestor  of  the  defendants  borrowed  a  certain 
«um  on  mortgage  of  a  dwelling  house  from  a  third  party^  not  the 

Ilaintiff  in  this  suit.  The  debt  was  reduced,  but  not  Uquidated  hi 
870  of  the  Sumbut  year>  at  which  latter  period,  an  ikrar* 
namah  passed  between  the  parties,  under  which  the  balance  still 
due  was  to  be  made  good  in  four  years.  This  document  was 
purchased  by  the  plaintiff,  and  he  comes  into  Court  to  recover 
upon  it  accumulated  principal  and  interest,  amounting^  as  above, 
to  Rs.  6,000.  The  ikramamah  bears  a  memorandum  of  thirty- 
one  different  payments  between  the  years  1871  and  1894,  and  as 
the  plaintiff  is  in  possession  of  it  under  a  deed  of  sale  dated  in 
the  last  named  year,  and  as  the  latest  payment  noted  in  the 
ikramamah  was  also  made  in  the  last  named  year,  he  concaves 
iiimself  to  be  fully  in  a  condition  to  sue. 

The  Principal  Sudder  Ameen  pronounced  the  suit  to  be  barred 
by  the  statute  of  limitations,  and  dismissed  the  plaiotiff's  claim. 
He  was  of  opinion  that  the  entries  in  the  ikramamah  of  difierent 
payments  are  purely  fictitious ;  though  ostensibly  spread  over  se 
long  a  period^  they  are,  he  considered,  evidentlv  written  by  one 
person,  and  sJl  at  the  same  time,  with  the  sole  object  of  bringing 
ihe  suit  within  the  period  under  which  it  is  Iq^y  cognizable. 

I  entirely  concur  with  the  lower  Court  in  declaring  the  euit 
barred,  and  in  rejecting  the  entries  in  the  ikramamah,  as  finbri- 
4)ated.  Even  if  all  credit  could  be  given  to  them,  it  would  become 
A  question  to  be  decided,  probably  in  the  negative,  whether  the 
pUdntiff  is  in  a  situation  to  ask  for  a  decree.    \i  would  t^  to 
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propofliid  a  tfew  and  strange  doctrine  to  declate  that  the  causa 
of  action  is  calculable  from  the  date  of  the  latest  instalment 
made  towards  pa3rment  of  a  debt  under  process  of  gradual 
liquidation.    I  dismiss  the  appeal^  with  all  costs  of  suit« 


tJttn  29th  Junb,  1850» 

Prbsbnt  : 

A.  W»  BEGBIB^ 

AVU 

H.  W-  DEANS, 

AND 

S.  S.  BROWN> 

CASE  No.  117  or  1850. 

^mciat  Appeal  from  ike  decision  of3tr.  J.  Mercer,  PrmdpeA 
Sudder  Ameen  of  FarruckeAad^ 
dated  lOth  September  1849. 
RAJAH  JtJGGUT  SINGH,  (PLAiNTirr,)  Appellant, 

versus 
ISHREJ^y  (DBrsNOANT,)  Rbsponobnt* 

The  plaintifiP  sued  in  the  lower  Court  to  obtain  legal  recog* 
nition  of  a  claim  to  enhanced  rent,  in  virtue  of  notice  served  on 
the  defendant,  conformably  to  Regulation  V.  of  1812»  The 
Principal  Sudder  Ameen  nonsuited  the  plaintiff,  on  the  ground 
that  the  words  *'  public  sales"  used  in  the  law  above  quoted,  roust 
be  talcen  to  apply  to  sales  for  the  recovery  of  arrears  of  assess-^ 
ment  only,  not  to  sales  held  in  execution  of  decrees  of  Court* 

A  special  appeal  was  granted  to  try  whether  the  Prindpal 
Sudder  Ameen  has  not  misunderstood  the  law» 

The  case  came  on  before  a  full  Court,  and  they  are  unani* 
Biously  of  opinion  that  the  doctrine  laid  dojim  by  tbe  Com*t 
below  is  erroneous*  It  is  true  that  the  Regulation  is  silent  in 
regard  to  sales  held  in  satisfaction  of  decrees,  but  the  nrindple, 
which  governs  the  right  of  a  proprietor  to  increased  rent,  is 
essentially  the  same  whatever  may  nave  been  the  occasion  of  the 
bransferi^  whether  he  may  have  come  in  as  proprietor  under  oner 
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description  of  sak  or  another.  It  may  be  remarked  further,  oi 
agaiDBt  the  Principal  Sudder  Ameen's  view,  that  Section  25  of 
Begulation  XXVI.  of  1808,  which  law  was  co-existent  with 
Regulation  V,  of  1612,  creates  a  general  analogy  between  the 
two  kinds  of  sale.  It  enacts  ^  in  addition  to  the  foregoing  rules, 
'^  the  rules  prescribed  by  this  Regulation  respecting  the  sale  of 
**  lands  paying  reven\ie  to  Government,  for  the  recovery  of  arrears 
'^  of  revenue,  or  other  public  demand,  shall  be  considered  applicable 
'^  to  the  sale  of  lands  fit  a  similar,  description  in  satisfaction  of 
*'  the  deci;;ees  of  the  Com*ts  of  Justice,  so  far  as  such  rules  may 
**  apply  to  the  circumstances  thereof.'^  The  decision  of  the 
Principal  Sudder  Ameen  is  annulled,  and  the  suit  is  remanded 
to  his  file  in  order  to  a  retrial  on  its  merits. 


Thb,^9tb  Jun^i,  1860. 
.»  Prbsbnt  : 

S.  S.  BROWN, 

OwwQ.  Judos. 

CASE  No."l6  or  1850. 

Special  Appeal  Jrom  the  decision  of  Qazie  Tar  Ali  Khan^ 

Principal  Sudder  Ameen  of  Jounpore, 
,  dated  27th  June    1849. 

If USSUMAT  RADHA,  on£  or  thb  (DurBNOANTS,)  Appellant, 

versus 
MATADEEN,  (Plaintifp,)  R&spondbnt. 

Suit  for  possession  of  a  dwelling  bouse  in  the  town  of  Joun*- 
^ore,  under  a  deed  of  sale  dated  the  18th  September  1U47. 

This  house  was  the  subject  of  a  previous  litigation  between 
Sham  Lall  and  another  Matadeen,  plaintiffs,  and  Budul,  defend- 
ant,* OB  the  basis  of  a  private  award  of  arbitrators,  which  passed 
through  all  the  Courts,  and  terminated  in  favor  of  Budul.  Budnl 
ihen  sold  it  to  plaintiff,  who  was,  however,  unable  to  obtain  pos- 
session, and  he  brings  his  action  against  Mussumat  Radha  and 
ethers  accordingly. 

Mussumat  Radha,  who  appeared  as  the  guardian  of  Gobind, 
Ikiade  answer  that  the  house  was  the  property  of  Rampershad 
the  grandfather  of  Gobind,  and  that  Gobind  was  in  possession 
by  virtue  of  inheritance  from  Rampershad.  She  further  urged 
that  the  interests  of  Rampershad  and  of  his  successor  Gobind 
kad  not  been  represented  by  the  plaintiA  in  the  former  suit, 
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t  TheMoonsiff  in  his  decision  entered  into  the  pleas  tff  the 
parties  and  the  merits^  and  being  of  opinion^  for  the  reasral 
assigned  in  his  judgment^  that  the  former  decree  oould  not  affbctc 
the  interests  and  title  of  Gobind,  dismissed  the  suit. 

In  appeals  tlie  Principal  Sudder  Ameen,  without  adverting  to 
the  reasons  of  the  MoonsiflPs  judgment,  ruled,  that  after  tlie  pre^ 
vious  decisions,  the  assertion  of  right  could  not  again  be  made 
the  subject  of  a  suit  tender  Regulation  lU  of  1803^  and  the  Moon-f 
siflfs  decision  was  reversed. 

A  special  appeal  was  granted  to  try  wliether  the  PrindpiA 
Sudder  Ameeu  could  rest  his  decision  in  this  ease  entirely  upont 
the  decree  of  the  3rd  December  lt$46,  without  determining  whe-i 
ther  Rampershad  was  on  that  occasion  i^(ally  represented  bf 
Sheo  Lail  and  Matadeen,  the  plaintifis  in  that  ease* 

The  judgment  of  the  Principal  Sudder  Ameen  is  plainly 
defective  and  faulty  in  his  having  overlooked  the  main  plea  ui^ea 
by  the  defendant,  appellant,  in  defence  of  the  claim,  and  the  pre^ 
cedent  quoted  by  him  is  not  applicable.  The  decision  is  there- 
fore annulled,  and  the  case  remanded,  mth  a  view  to  its  disposal 
in  advertence  to  the  foregoing  remari£8  i  refund  of  stamp,  and 
costs  as  usual 


Tbi  29ra  Jcjnk,  1850. 

Prbsbnt: 

S.  S.  BROWN, 

Orro*  JunoB. 

CASE  No."Ti2  OF  1850. 

Special  Appeal  from  the  decision  o/Moulvee  Ahmud  ffoassein  , 
Khan,  trincipfU  Sudder  Ameen  of  Mooradabud,^ 
daied  I2ih  December  1849. 

NURPUT  SINGH  AN1>  OTHBaS,  (PcAINTIFrsJ  ApPBLLANTfif»    . 

t  Dersus 

OODOO  SINGH,  (DBFBNIJANTy)  R36pondbnt« 

This  is  a  suit  Inrought  by  the  oo^shiorers  of  n  mousUdi  to 
recover  Rs.  108-15-d,  their  share  of  the  profits  for  1255  Fuslee^ 
from  the  Sudder  malgoozar,  which  was  decreed  by  the  Moonsiff 
in  full,  but  modified  in  appeal  by  tbeideeree  Of  Only  five  rdpe^ 
jand  six  anni^  out  p(  the  funoimt  sued  for»  '; 
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A  special  appeal  was  granted  to  try  whether  the  Prfndpat 
Sudder  Ameen  bad  not  contravened  the  rules  of  judicial  practice 
in  not  hanng  adjudicated  the  pleas  of  the  parties. 

The  Principal  Sudder  Ameen  has  ruled  in  his  judpnent  that 
fhe  plaintift  are  only  entitled  to  claim  their  share  of  the  profits 
on  the  amount  actually  collected,  and  as  the  village  accounts 
produced  by  the  plidntifb  showed  outstanding  balances  of  rents^ 
that  plaintiffs  could  not  have  a  decree  for  more. 

The  C!ourt  observe  that  the  defendant  has  no  where  urged 
that  there  were  balances  of  rents  still  due,  for  which  he  coald 
not  be  made  singly  responsible.  Be  rested  his  defence  of  the 
claim  OB  the  ground  that  the  co-^harers  had  themselves  taken 
part  in  the  collections  in  that  year,  and  that  they  had  realized  a 
larger  share  of  the  profits  than  they  were  entitled  to,  and  in 
appeal  the  same  reasons  were  advanced.  The  case  therefore  has 
not  been  decided  according  to  judicial  usage,  and  the  decision  is 
therefore  annulled,  and  the  case,  remanded  for  rehearing  and 


iw^^«^»^^^<»»w»^»^ 


Thb  29th  Jdnk,  1850. 
Prbsrnt: 
A.  W.  BEGBIE, 

JOOGI. 
AND 

H.  W.  DEANE, 

AND 

S.  S.  BROWN, 

OrVQ.    JOOGBS. 

CASE  No.^  or  1849, 

Jtegular  Afip§al  from  the  decision  of  Moulvee  JUohumed  Jumeeh 

coddeen  Khan,  Principal  Sudder  Amem  of  Benares, 

dated  ISth  November  1848. 

MOHUN  CHUTTERBHOOJ  and  others,  and  JUGUBNATO, 

(DSFRNDANTS,)  APPRLLANTSy 


CrUJJANUND  CHOWBE  and  others,  (PcAiNnm^) 
Brspondrnts, 

TIds  fs  asuit  for  complete  possesidon,  with  establidunent  of « 
fight  to  a  piece  of  ground^  M  jards  Inmid  bjr  60  in  leqgtb^  at  Ilia 
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Sankata  ghat  at  Benares,  known  as  the  ghdi  Sreeanunt  Guhnafe^^ 
aooording  to  the  boundaries  specified^  estimated  at  Rs.  6.048  f 
also  for  arrears  of  daes  from  November  1838  to  the  3rd  October 
1847,  amounting  to  Rs.  2,9/8-9-3;  and  for  the  maintenance  of  the 
l^ririlege  of  locating  the  ghdi  brahmins  at  the  said  ghdi,  and  for 
inhibiting  the  defei^nts  from  obstructing  the  pl^tiffs  in  ^& 
cxerdse  of  the  aforesaid  privilege. 

The  plaint  sets  forth  that  a  piece  of  ground  situated  on  the 
banks  of  the  Ganges  in  the  town  of  Benares,  was  the  property  of 
plaintiffi.  In  1819  the  agent  of  Guhnajee  Sahibahi  one  of  ther 
ladies  of  the  Guicwar  fomify,  applied  to  the  Civil  Authorities  at 
Benare^i  for  permission  to  buiM  a  ghdi  on  the  ground>  which  was 
granted,  and  the  ground  was  taken  possession  of  for  that  purpose^ 
The  plaintiflb  upon  this  made  known  their  proprietary  right  to  the 
Court,  and  the  matter  terminated  in  a  compromise  between  the 
parties.  Under  this  arrangement,  which  was  duly  notified  to  the 
Court,  the  lady  was  tO'be  permitted  to  construct  the  ghdi  for 

gious  purposes,  retaining  the  right  of  property  in  the  edifice  and 
8  materials,  and  the  owners  of  the  ground  were  to  exercise  the 
privilege  of  levying  the  customary  dues  from  the  brahmins,  wha 
Blight  frequent  the  ghdi  for  the  purpose  of  officiating  as  priestir 
at  the  bathing  ceremonies.  This  arrangement  continued  in  force 
a  number  of  years,  during  which  time  plaintifls  exercised  the 
right  conferred  upon  them  of  permitting  a  certain  number  of 
bndimins  to  make  use  of  the  ghdi  on  payment  of  the  usual  duesy 
but  disputes  at  last  broke  out  between  the  brahmins  and  them-' 
selves,  which  carried  the  parties  into  the  police  Courts,  and  ended 
In  1846  by  the  imposition  of  a  fine  on  the  plaintifls*  Plaintiffir 
have  theremre  now  been  compelled  to  bring  their  suit  as  above 
against  the  ghdi  brahmins,  fourteen  in  number,  who  have 
withheld  their  dues,  and  against  the  karinda  of  the  Baee-  Sabibah, 
who  had  abetted  the  brahmins  in  their  acts. 

The  party  of  the  defendants,  which  comprised  the  ghdi 
brahmins,  advancdl  in  the  first  place  in  their  reply  objections  to 
the  form  of  the  suit.  They  pleaded  that  they  had  been  located 
at  the  ghdi  by  the  Baee  Sahibah  under  a  free  grant  of  exemption 
from  the  payment  of  any  dues,  and  they  ui^^  that  the  question 
of  right  affected  the  interests  of  the  Baee  Sahibah  alone,  and 
could  only  be  tried  with  her.  After  further  objections  on  the 
score  of  valuation  the  defendants  proceeded  to  deny  every  *parti* 
eular  in  the  pkuntiflb'  statement,  in  as  for  as  it  concerned  them* 
selves. 

Hie  party  whe  bad  been  sued  under  the  designation  of 
kofinia  of  the  Baee  Sahibah^  for  obstructing  plaiotiflb  in  the 
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l^eaGzafiion  ef  their  dues^  repudial;^  all  coaeem  "wkb  the  saligee^ 
#f  the  suit,  and  with  the  interests  of  the  Baee  Sahibab>  aod 
pleaded  for  exemption. 

The  Principal  Sadder  Ameen  took  no  notice  of  the  primary 
objections  of  defendants^  either  in  his  interlocutory  proceedings 
or  judgment,  and  passing  on  to.  a  decii^n  on  the  merits,  gaye  H 
decree  agunst  certain  of  the  defendants  in  fulL 

■ 

In  appeal  the  pleas  which  have  been  thus  unaccountably 
iMrerlooked  by  the  lower  Court,  have  been  renewed,  aud  the  r^u« 
krity  of  the  form  of  suit  becomes  in  consequence  the  first  point 
for  consideration.  The  Court  are  of  opinion  that  the  suit  has 
been  hid  in  a  form  materially  feulty,  and  that  \t  does  not  admit 
^  abjudication  in  its  present  shape.  They  observe  dkat  the  suit 
has  not  been  confinea  to  the  recovery  of  these  dues,  wU^h  they 
understand  to  partake  of  the  nature  of  rents,  on,  proof  of  past 
engagements  and  payments,  and  which  could  have  been  adjudi- 
cated between  the  parties  without  refi^ence  to  any  rights  of 
other  parties  that  might  appear  to  he  involved^  in  themt»  It  has 
been  brought  primarily  for  the  recognition  apd  estajblii^bilient  of 
right  by  law  to  the  ground  itself,  ai^  the  chAnok  to  the  arrears, 
and  to  the  maintenance  of  the  privileges  of  collection  for  tbe 
future  is  necessarily  subordinate  to  that  right,  and  has  been  made 
eo.  by  the  plaintiffs  tliemselves.  The  proof  of  tbe  proprietary 
ipght,  it  must  also  be  noticed,  is  laid  on  the  compact  of  the  year 
1919,  between  the  ]riaintiSs  aod  the  owner  of  the  gAdt  edifice^ 
9nd  the  authenticity  and  force  o£  this  agreement  cannot  be  deter-i 
miaed  in  the  absence  of  the  principal  party  whose  right  is  the 
seal  point  at  issue,  and  who  has  not  been  aJlowed  ao;  opportunity 
of  defending  the  claim.  The  Court  accordingly  coHcljiide  that 
tjie  suit  in  its  present  form  cannot  be  proceeded  withy,  apd  they- 
nonsuit  the  respondents  with  costs*. 
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#  Tpr  21h'H  JcNE,  1850. 

Prbssnt: 
A.  W.  BEGBIE, 

JUDGB« 

H.  W.  DEANE, 

AND 

a  S.  BROWN, 

Ofpo.  Judgb5. 

CASC  No.  235  or  1849. 

»  Special  Aj^aifrom  the  decision  qf  S.  Fraser,  Esq.,  Judge  of 
Bmreilfy^  dated  nth  May  19^. 

RU6600  MULI^  (PLAiNTiPr,)  Appbuanv^ 
versus 
BUNSEEOHUR,  (Defbndant,)  Bbspondbnt. 

For  the  particulars  of  this  case  see  page  101  of  the  printed 
decisions,  for  Zillah  Bareilly  for  the  month  of  May  1849. 

A  special  appeal  was  admitted  to  determine,  '^  whether  the 
*'  Judge  has  not  tried  a  wrpug  issue ;  in  other  words,  whether  he 
"  was  justified  in  passing  a  j.adgment  in  favor  of  the  defendant  on 
''  a  plea  not  urgea  by  the  latter, — and  in  fact  quite  inconsistent 
"  with  the  defendant's  own  statement/' 

Jdogbibnt. 

The  Court  are  unanimously  of  opinion  that  the  Judge  ha§ 
transgressed  the  wholesome  rules  laid  down  in  paragraph  1st  of 
the  Circular  Order  of  the  13th  September  1843,  which  prescribes 
that  '*  the  Judicial  OflBcers  hUI  strictly  confine  themselves  to  the 
'*  adjudication  of  the  point  or  points  at  issue  between  the  parties, 
'' as  set  forth  by  themselves/'  In  the  present  case  the  plaintiff 
asserts  that  be  was  ^  the  actual  purchaser  of  ^  the  village,  but  had 
the  deed  drawn  out  ia  the  name  of  the  defendant,  but  that  never- 
theless plaintiff  has  throughout  been  in  possession.  The  defl^mK 
ant  on  the  other  hand  denies  the  trutli  of  this  statement,  and 
alleges- that  the  village  was  purchased  by  fakneel^  The  Sudder 
Ameen  believing  that  the  purchase  money  was  supplied  by  the 
plaintiff  gave  a  decree  in  hid  fs^or.  The  Judge  reiwfsed  this 
^ecree^  obaerv&ig  that,— ^'^  As  it  ia  dear  tha(  ^U  reoar4ed  trans- 
actions connected  with  this  village  have  been  in  the  name  of 
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defendant  (plaintiflPs  son-in-law)  it  matters  rerjr  little  whether  the 
purchase  money  was  provided  by  plaintiff^ or  de/endafU.  Accord- 
ing to  plaintiflTs  own  statement,  be  purchased  and  made  over  tbe 
Tillage  to  defendant  on  his  marriage  with  the  plaintiff's  dauiirhter: 
he  cannot  therefore  *^  have  any  claim  upon  it  now,  unless  he  can 
*^  shew  (which  he  does  not  attempt)  that  the  transfer  was  condi- 
^tional  and  limited  to  bis  daughter's  life/'  The  Judge  has 
clearljr  decided  the  case  on  grounds  not  taken  by  either  party, 
both  of  whom  rest  their  title  on  tbe  fiict  as  to  who  was  tbe 
bondJSde  purchaser.  It  is  not  sufficient  to  invalidate  the  plaintiflTs 
title  that  ^^  all  recorded  transactions  connected  with  the  village 
have  been  in  tbe  name  of  defendant.'^  The  practice  of  indivi- 
duals purchasing  estates  for  their  own  benefit,  though  reg^tenni^ 
them  m  the  names  of  their  relations  is  by  no  means  uncommon^ 
and  its  l^;ality  has  been  recognised  repeatedly  by  the  Courts."!^ 

The  decision  of  the  Judge  is  altogetber 

A^wtafsSffSniSrS  opposed  to  thig  principal,  and  i.  based  on 
Auguit  1S28,  Vol.  8,  ptge  the  assumption,  that  the  mere  met  of  a 
858,  and  sth  J«M  1824»  VoU  purchase  being  made  in  the  name  of  one 
8,pige868.  individual,  confers  a  le^  tiUe  on  the 

nominat  to  tbe  exclusion  of  tbe  real  proprietor*  This  doctrine 
the  Court  cannot  assent  to.  It  is  necessaiy  that  the  Judge  should 
decide  on  tbe /ac/«  as  stated  by  the  parties  themselves.  The 
Court  acccH^dingly  annul  his  decision,  and  remand  the  suit  fo^ 
retrial  with  reference  to  tbe  remarks  above  recorded. 


Tai  2»rH  Junb,  I850» 

PassBNT : 

A.  W.  BE6BIE, 

JCTDOS. 
AND 

H.  W.  DEANE, 

AND 

S.  S.  BROWN, 

Orro.  JuooBS. 

CASE  No.'isi  or  1849. 

Special  Appeal  from  the  decision  of  C.  R.  Thlloh,  Esq.,  Judge  of 
Mtrzaporet  dated  9th  Jufy  1849« 

NIWAZ  USHBUFP  KHAN,  (Plaintipf,)  Appkllart^     [ 

versus 
BALMOKUND  and  othbes,  (Difbnoants,)  Rbsponiminis. 

This  case  will  be  found  among  the  printed  decisiiHiB  fbr 
Jnly  1849^ 
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A  special  appeal  was  allowed  '^  to  try  whether  the  possesion 
'^  ef  a  farmer,  not  being  an  adverse  possession,  is  to  count  or  not 
''  in  the  limitation  of  time  for  bringing  a  suit ;  and  whether  in 
^^  this  case  the  farmer  Gholam  Russool  Khan's  possession  was 
^^  an  adverse  one  or  not ;  and  whether  the  cause  of  action  arose  on 
^'  the  admission  of  the  first  &rmer,  or  twelve  years  after  the  death 
^  of  the  first  farmer,  or  when  the  Collector  or  Settlement  OflBcer 
'^  first  began  to  enquire  and  decide  who  was  the  zumeendar  of 
^  th^  estate  litigated.'' 

The  Court  entertidn  no  difference  of  opinion  as  to  the  mode 
in  which  this  appeal  must  be  dealt  with.  Thev  unanimously 
concur  in  rqecting  it.  It  appears  that  so  far  \>ack  as  1197 
Fuslee,  a  farming  engagement  for  this  property  was  taken  from 
the  ancestor  of  the  defendants.  At  his  death  in  1212  Fuslee, 
his  bars  declined  to  engage  as  farmers,  and  a  lease  was  given  to 
the  family  of  the  plaintSfl^,  who  continued  to  hold  as  farmers  up* 
to  the  late  reviuon  of  settlement.  Up  to  that  revision  no  xumeefi" 
daree  title  has  been  recognized  by  the  British  Grovernment.  The 
Settlement  Officer  proceeded  to  determine  in  whom  the  zumeen* 
daree  right  resided,  and  having  ascertained  that  the  ancestors  of 
the  defendants  had  been  in  possession  before  the  commenoemenr 
of  the  British  rule,  that  they  had  paid  the  revenue  assessed  on 
the  land  In  1190  and  1 191  Fuslee,  and  that  other  indications  of 
thdr  right  existed  in  the  shape  of  wells  built  by  them,  admitted 
that  party  to  engagements  as  proprietors.  Against  this  decision 
the  pbuntiffs  have  nothing  to  plead  beyond  continuous  possession 
of  anout  40  years  under  a  farming  lease.  They  do  not  affect  to 
set  up  a  counter-claim  under  a  proprietary  title.  All  that  they 
have  to  mge  is  this, — ^^  we  have  been  so  long  in  possession,  that 
^  our  posscidon  ought  to  be  continued  to  us  ;  the  new  settle* 
^  ment  ought  to  be  made  with  us  not  others."  But  neither  in 
this  nor  in  any  other  suit  can  it  avail  a  plaintiff  to  say  that  his 
adversary's  title  is  bad,  while  he  himself  is  unable  to  produce  a 
good  one.  It  appears  to  the  Court  that  the  plaintiff's  claim  has 
absolutely  no  foundation  whatever  on  which  to  rest|  and  they 
•oBsequentiy  dismissed  the  appeal,  with  costs. 


r  "nTinfinnrTi  ir  n  i 


Digitized  by  LjOOQIC 


JUDGR. 


150 

Thk  29Ta  JuNB^  1850. 
Prbsbnt: 
A.  W.  BE6B1E, 

iIND 

H.  W.  DEANE, 

AND  ' 

S.  S.  BROWxV, 

OrFG.    JUDGBS. 

CASE  No.  6  or  1850. 

^Special  Appeal  from  the  decision  of  Fillayet  Alt  Khan,  Principal 
Sudder  Ameen  of  Mlygurk,  dated  19th  April  1849. 

MOHUMED  HOOKMUT  KHAN  and  AVEZ  KHAN» 

(Plaintiffs,)  Apfbllants, 

versus 

BAKHUR  khan  and  KUTTEE  khan,  (Dbpbnpants,) 

Rbspondbnts. 

The  pkuDtiffii  sued  in  the  MoonsiflTs  Court  to  reeoi^ 
Rs.  2 1 1  - 1  a^  on  a  bond  sdd  to  be  jointly  executed  by  the  defendmts* 
Before  the  Mooosiff  one  of  the  defendants  (Rnttee  Khan)  eon- 
finsed  judgment. 

The  Principal  Sudder  Ameen,  on  appeal,  preferred  by  tfai/ 
ddtendants,  orerruled  ttie  MoonsiflTs  decisioD,  and  dismissed  thi 
^aiotiffis'  daim. 

A  special  appeal  was  admitted  by  this  Court  '^  to  determine 
whether  a  decree  shouU  not  be  given  in  favor  of  the  plaintlA 
against  Ruttee  Khan,  who  confessed  judgment  on  the  bond  in 
the  Moonsiff's  Court.'' 

The  Principal  Sudder  Ameen's  exemption  from  liability  of 
the  defendant,  who  confessed  judgment,  is  clearly  opposed  to  judi* 
cial  practice.  The  point  has  been  ruled  by  various  precedents  of 
this  Court;  accordingly,  the  decision  of  the  Court  below  is 
reversed,  and  a  decree  is  hereby  passed  against  the  defendant^ 
Ruttee  Khan,  for  the  full  amount  claimed,  with  all  costs. 
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The  29th  Jdnb,  1850/ 
Prbsbnt  : 
A.  W.  BEGBIE, 

JufiGB* 
AND 

H.  W.  DEANE, 

AND 

S.  S.  BROWN, 

Opfo.  Jctdgbs. 

CASE  No.  11   OF  1850. 

Special  Appeal  from  the  decision  of   Ahmud  Hoossein   Khan^ 
.  Principal  Sudder  AmeenoJ  Mooradabad,  dated  \9th  June  18494 

•    CIHOLAM  KBADIB  KHAN  and  othbrs,  (Dbfbndants,) 

Api^ellants, 

versus 

JOWAHIR  SINGH,   (Plaintiff,)   Rbspondbnt. 

In  this  case  a  special  appeal  was  granted  to  determine 
whether  the  Sudder  Ameen  could  legally  receiye  a  supplemental 
plaint. 

The  Court  find  that  under  the  following  precedents  of  the 
Sudder  Dewanny  Adawlut,  the  competency  of  a  Sudder  Ameen 
to  receive  a  supplemental  plaint  has  been  disallowed, — case  No* 
160  of  20th  September  1847,  case  No.  56  of  15th  May  1848,  case 
No.  124  of  the  16th  August  1848.  In  two  of  the  above  cases 
the  decision  was  passed  by  a  single  Judge,  in  the  third  by  a  full 
Court.. 

There  is  also  an  order  of  a  sin^e  Judge  of  this  Court,  dated 
10th  January  1849,  which  is  opposed  to  the  precedents  above 
cited. 

The  Court  having  had  occasion  to  reconsider  the  subject 
concur  in  tbtntdog  that  the  precedents  are  not  borne  out  by  the 
law.  They  observe  that  Clause  3,  Section  25  of  Regulation  XXI IK 
of  1814  prohibits  Moonsiffs  from  receiving  supplemental  plaints* 
Section  /3  of  Regulation  XXIII.  of  1814,  declares  the  provisions 
of  Clause  4y  Section  25,  to  be  equally  applicable  to  suits  tried  by 
JSudder  Ameens  and  by  Moonsifl^,  but  does  not  apply  to  Sudder 
Ameens  the  provisioos  of  Clause  3^  Section  25,  the  prohibitioiia 
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therein  lud  down  betn^  confined  to  the  Cburts  of  the  Moonsifi 
only.  Section  74  of  Regulation  XXI I L  of  1814  declares  that  ^  iit 
pmnts  not  expressly  provided  for  by  the  foregoing  mles^  the 
Sudder  Ameens  shall  observe  as  nearly  as  may  be  practicable 
the  rules  prescribed  in  the  Regulations  for  the  guidance  of 
the  Ziliah  and  City  Courts  in  the  trial  and  decision  of  ori|^nal 
civil  suits.  From  this  it  is  apparent  that  the  Sudder  Ameens  may 
receive  supplemental  plaints,  and  that  the  interdiction  extends  to 
one  class  of  Courts  only,  viz.,  those  of  the  Moonsiffs*  It  is  not 
important  if  it  were  practicable  to  discover  in  what  way  the  mistake 
arose ;  it  is  sufficient  to  remark  that  from  the  precedent  founded 
by  one  erroneous  decision^  other  decidons  naturally  flowed.'* 

The  Court  holding  that  the  subsequent  interpretation  put 
on  the  law  by  the  decision  of  a  Judge  of  this  Court,  (one  of  those 
who  took  part  in  the  previous  erroneous  decision  of  the  16ch 
August  1848)  dated  as  abovementioned,  10th  January  1849,  is 
the  correct  interpretation^  have  decided  to  set  aside  the  prece- 
dents which  had  formerly  obtained* 

With  reference  to  this  determination,  the  appeal  in  the  pie« 
sent  case  is  dismissed^  with  all  costs  of  suit. 

Thb  29th  June,  1850. 

Prbsbnt  : 

A.  W.  BEGBIE, 

JU0«B« 
AND 

H.  W.  DEANE, 

AND 

S.  S.  BEOWN, 

Offg.  Jctdgbs. 

CASE  No.  12  OP  I860. 

Special  Appeal  from  the  decision  of  Ahmud  JSooisein  Khan^ 

Principal  Sudder  Ameen  of  Mooradabad^ 

datid  19M  June  1849. 

GHOLAM  KHADIR  KHAN  and  others,  (Dbfbndants,) 
Apfellants, 

verms 
JOWAHIR  SINGH,  (Plaintiff,)   Rbspondbnt. 
The  particulars  of  this  case  are  gi^en  in  case  No»  1 1>  decided 
^this  day.    This  appeal  is  likewise  dismissed^  with  costs* 
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Thb  4th  July,  1850* 

.  Prbsbnt  : 

A.  W.  BEGBIE, 

Owwe,  Juo6s» 

CASE  No.  84  or  1848. 


Regular  Appeal  from  the  decision  of  Mouivee  Mohumed  JumeeU 

ooddeen  Khan,  Principal  Sudder  Ameen  of  Benares^ 

dated  13th  March  1848. 

BABOO  BAMPERSHUN  SINGH  and  othbrs,  (Plaintifps,) 

Appbllants, 

versus 

SHEIKH  SYFOOLLAH  and   othbrs,  (Dbfbndant8^) 

BbSPON0BNTS.    . 

The  plaintiffs  state  that  the  defendant  Syfoollah  took  ia 
theeka  half  of  talooqua  Jumdapore  from  them,  t>n  the  security  of 
Khanum  Jftn,  mother  of  G.  P.  Wilford,  [another  of  the  defend- 
ants,] but  falling  in  balance,  plaintiffs  sued  the  theekadars  and  the 
security,  and  obtuned  a  decree,  and  the  property  (to  enforce  the 
sale  of  which  the  present  suit  is  brought,)  was  advertized  for  sale, 
as  belonging  to  the  security  Khanum  Jftn,  but  the  defendant 
Wilford  objected  to  the  sale,  and  put  forward  a  fabricated  deed, 
designated  a  waseeyutnamah,  by  which  Khanum  J&n  professed  to 
have  made  over  the  said  property  as  a  religious  endowment 
for  the  expences  of  the  tazeea.  The  validity  of  this  deed  was, 
on  a  summary  enquiry,  admitted  by  the  Zillah  Court,  and  the 
attached  property  released.  The  plaintiffs  therefore  wanted  to 
set  aside  this  waseeyutnamah,  and  to  obtain  the  sale  of  the 
released  property. 

The  defendants,  Wilford,  Shoomhaee  and  Usudally,  in  reply, 
assert  the  genuineness  of  the  waseeyutnamahf  which  they  state 
was  executed  in  1838,  whereas,  the  attachment  of  the  property, 
in  execution  of  their  decree,  was  made  by  the  plaintiffs  in  1843, 
being  five  years  subsequent.  The  property  had  thus  become 
wukfj  and  was  not  liable  to  attachment,  and  it  had  been  released 
on  this  ground  ia  several  other  cases  of  attachment  prior  ta 
that  made  by  pbontlffs*    The  usual  mutation  of  names  had  talmt 
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place  in  the  Collectors  office,  and  EhantUn  J&o  had  not  the 
power  to  recall  the  grant,  even  supposing  she  had  wished  to  do 
so.    SyfooUah,  theekadar,  defendant,  did  not  defend  the  suit. 

The  Principal  Sudder  Ameen  dismissed  the  plaintiffs'  suit, 
obserHng,  that  the  plaintiffs  had  not  attached  the  property  while 
their  suit  was  pending,  and  that  the  waseeyutnamah,  appropriat- 
ing the  property  to  religious  purposes,  had,  in  the  interim^  been 
executed  by  Khanum  Jftn  ;  that  it  had  been  several  times 
released  from  attachment  on  objections  urged  by  the  Superinten- 
dent of  the  endowment,  and  that  there  was  no  reason  to  suspect 
4ihat  the  waseeyutnamah  had  been  executed  fraudulently  and  cMum 
sively.    From  this  decision  the  plaintiffs  have  appealed. 

JtJDGMBNT. 

I  see  no  reason  to  disturb  the  judgment  of  the  Zillah  Court 
llie  only  point  for  adjudication  is  the  genuineness  and  validity  of 
the  waseeyutnamah — executed  by  Khanum  J4n, — by  which  the 
property  was  appropriated  to  religious  purposes.  If  that  deed  is 
upheld,  the  property  is  wukf,  and  cannot  be  attached  in  execu- 
tion of  this  or  any  other  decree.  I  see  no  reason  to  suppose  that 
the  waseeyutnamah  is  a  coUusive'  and  unreal  document.  The 
^ansfer  has  been  regularly  recorded  in  the  CoUector's  office,  and, 
from  proceedings,  of  which  copies  have  been  filed,  it  appears  to 
Jbave  been  recognized  as  wulff  by  the  Revenue  Authorities.  As 
^eged  by  respondents,  the  waseeyutnamah  was  written  in  1838, 
Jieing  five  years  antecedent  to  the  decree  obtmned  by  appellants, 
,who  took  no  steps  to  attach  it  while  the  suit  was  pending.  On 
^veral  occasions,  when  it  was  attached,  in  execution  of  other 
decrees,  it  was  released,  on  claims  preferred  by  the  local  Super- 
intendents $  and  none  of  those  decreeholders  have  disputed  the 
release  by  the  institution  of  regular  suits.  The  petition  presented 
to  the  Civil  Court  by  Khanum  J&n,  on  the  7th  April  1842,  shews 
that  she  had  executed  the  waseeyutnamah,  ana  although  she, 
on  that  occasion,  expresses  a  desire  to  revoke  the  grant, 
lier  power  to  do  so  cannot  be  recognized  under  Mabomedaa 
law.  The  fact  of  Khanum  Jftn  having  retained  nominal  posses- 
sion till  1841,  is  satisfactorily  accounted  for  by  the  respondents, 
p»  attributable  to  the  impediments  thrown  in  the  way  of  dhakU 
hharij  by  objections.  From  the  ikramamah,  dated  5th  Septem^ 
Jber  1839,  executed  conjointly  by  Khanum  J&n  and  the  defendant 
\Vilford,  it  is  apparent,  that  this  property  was  indeed  included 
in  a  deed  of  mortgage,  with  other  property ;  but  this  is  not 
sufficient  to  invalidate  the  previous  tfrti^  grant.  It  matters  no 
vrhether  the  insertion  of  this  property  in  that  mortgage  deed  wast 
the  result  of  design  or  error.    On  neither  8uppo8itio%  could 

11  A 
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MAf)^ro^tttY  be  transferred  either  temporaKTy  or  permlineiitlf^ 
The  same  remark  applies  to  the  previous  mortgage  of  the  24th 
October  1848.  Finally,  the  waseeyuinamah  was  duly  attested 
before  the  qazie  under  date  15th  December  1839. 

The  appeal  is  dismissed,  with  costs. 


The  4tH  July,  185a. 

Prbsrnt  : 

H.  W.  DEANE, 

Jt7J>QM. 

<;ASE  Nofls  OF  1849. 

Btgvlar  jippeal  from  the  decision  of  Moulvee  Mohumed  "Yuxoof 

Itoossein  Khan,  Principal  Sudder  Ametn  of  JFiUtehporl^^ 

dated  dOth  December  1848. 

JOWALLAH  PERSAD,  (DbF£Kdan¥,)  Apipbllant, 

versus 

LALMUN  AN0  BUDHOO,  (pLAiNTiFrs>)  Rbsponprnts. 

Oaim  to  recov^  Rs.  9J92-7-9. 

This  case  has  been  already  before  this  Court  on  the  11th 
September  1848,  and  the  circumstances  of  it  are  set  forth  in 
the  printed  decisions  of  the  Sudder  Dewanny  Adawlut,  yoL  3^ 
page  333w  On  that  occasion,  the  plaintiffs  appealed  from  the  ordei: 
o!  nonsuit  passed  by  the  lower  Court,  and  no  suflScient  reason 
for  a  nonsuit  having  been  shewn,  the  suit  was  remanded  for 
retrial  on  its  merits.  The  result  has  been  a  decree  in  favor  o( 
the  plaintifiRs.    An  appeal  is  now  preferred  by  the  defendant. 

It  appears  that  the  plaintiffs  and  defendant  had  extensive 
mercantile  dealings  with  each  other,  and  some  doubts  having 
arisen  in  the  minds  of  the  plaintifi^  of  the  defendant's  solvency^ 
they  were  induced  to  demand  settlement  of  an  existing  accounts 
1'he  sum  due  to  the  plaintiffs  was  found  to  amount  to  Ks.  8,257*84 
It  was  suggested  by  the  defendant  that  the  matter  be  arranged 
by  his  making  over  to  the  plaintiffs  certidn  landed  property 
held  partly  in  his  own  name  and  partly  in  that  of  h\s  relation, 
Aamjee  MulL  This  was  acceded  to,  and  a  deed  was  drawu  out,-^ 
when,  however,  it  was  taken  to  the  Collector  for  the  purpose  o^ 
effecting  a  transfer  of  names>  it  was  found  to  be  worthless  for 
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lifaat  object,  tbe  definition  of  the  rights  of  Jow&llah  Persad 
add  Ramjee  Mull,  as  entered  in  the  Collector's  books,  not  agi^e- 
ing  with  that  given  of  them  in  the  byenamah.  The  transfer 
Mras  disallowed,  and  the  plaintiffs  came  into  Court  to  recover 
their  money  from  Jowallah  Persad.  They  were  nonsuited  by 
the  Principal  Sudder  Ameen,  because  Ramjee  Mull  was  net 
made  a  defendant,  although  the  deed  of  sale  had  included  his 
name,  and  also,  because,  under  an  ikrarnamah,  which  passed 
between  the  parties,  the  deed  of  sale  was  recoverable  from  the 
plaintiffs  on  payment  of  the  money  due  to  them  within  a  stipu- 
lated period. 

It  was  ruled  by  this  Court  that  the  suit  had  been  correctly 
brought,  the  action  not  having  been  founded  on  the  deed  of  sale, 
but  having  been  brought  to  recover  money  lent  by  tbe  plaintiffii 
to  the  defendant,  Jowallah  Persad, 

The  point  chiefly  insisted  on  in  tbe  present  appeal  is,  that 
the  plaintiffs  had  no  option  but  to  sue  upon  the  deed  of  sale, 
I  do  not  acquiesce  in  this  view.  It  is  impossible  to  believe  that 
an  educated  mahajun,  such  as  the  defendant  Jowallah  Persad, 
did  not  know  in  what  manner  his  zumeendaree  rights,  and  those 
of  Ramjee  Mull,  who  is  his  brother,  were  recorded  in  the  Collec- 
tor's office.  To  draw  up  a  deed  of  sale,  therefore,  which 
should  incorrectly  represent  those  rights,  and  the  effect  of  which 
inaccuracy  would  be  to  frustrate,  as  a  matter  of  course,  the 
object  of  the  plaintiffs  when  they  applied  for  a  transfer  in  virtue 
of  the  deed,  was  to  commit  an  act  which  cannot  be  regarded  in 
any  other  light  than  as  an  act  of  bad  faith.  It  is  said,  indeed, 
by  tbe  appellant,  that  he  proposed  to  draw  out  a  new  deed  io 
H  correct  form,  but,  at  all  events,  it  is  dear,  from  the  record, 
that  no  such  deed  was  really  executed,  so  that  the  proposal,  if 
made,  may  justly  be  looked  upon  as  another  expedient  for  ward- 
ing off  the  day  of  payment.  It  is  further  urged,  in  appeal,  that 
Ramjee  Mull  should  have  been  associated  with  the  defendant 
Jowallah  Persad  in  the  present  suit,  by  reason  of  his  having 
been  a  party  to  the  deed  of  sale.  But  the  answer  to  the  plea  is, 
that  the  sole  transaction,  and  all  conditions  annexed  to  it,  having 
become  vofd,  the  creditors  and  debtor  are  replaced  in  their 
original  relation,  and  as  the  money  due  to  the  plaintiffs  was  due 
to  them  from  Jowallah  Persad  alone,  so  it  was  necessary  to 
implead  him  alone. 

The  equitable  title  of  tbe  plaintiffs  to  recover  their  money  is 
clear,  and  1  can  perceive  no  difficulty  in  the  way  of  their  legal 
title.    Accordingly,  I  uphold  the  decision  of  the  Principal  Sadder 
Ameen,  and  dismiss  tbe  appeal^  with  costs  of  suit. 
4 
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Tbb  8th  July  1850. 

Prbsbnt: 

A.  W.  BEGBIE, 

AND 

H.  W.  DEANE, 

AND 

S.  S.  BROWN, 

Of  F6«  JuDGftS. 

CASE  No.  2  OF  1850. 

Special  Appeal  from  the  decision  of  S.  Fraser^  Esq.^  Judge 
of  Bareilly,  dated  29th  May  1849. 

EMAMOODDEEN  KHAN,  (PLAiNTiFr,)   Appbllant^ 

verms 

TELOK  SINGH,  CHUTTA  SINGH  and  LEKRAJ 
SINGH,   (Dkfbndants,)  Respondents. 

The  particulars  of  this  case  will  be  found  at  page  117  of  the 
printed  decisions  for  the  month  of  May  1849,  for  ziUah  Bareilly. 

A  special  appeal  was  granted  to  try  ^^  whether,  with  refer- 
^  ence  to  Construction  No.  997,  and  the  precedent  quoted  by^ 
^^  appellant,  the  judge  was  justified  in  dismissing  the  petitioner's 
^  suit  with  respect  to  the  defendants  Telok  Singh  and  Lekraj. 

Judgment, 

The  Court  obsenretbat,  agreeably  to  the  Construction  No.  997, 
referred  to  in  the  certificate  of  special  appeal,  the  civil  courts 
ought,  as  a  general  rule^  ^'  to  connne  themselves  to  the  decision 
<<  of  the  objections  to  the  decree  made  by  the  parties  who  appeal 
<'  but  that,  when  obviously  requisite  for  the  ends  of  justice,  the 
^  jurisdiction  of  the  appellate  court  may  extend  to  all  the  ihter- 

•  Becha  Ldl,  Appellant,  ^  ^^  «®^^.  JT,**^^  ^^^^^  ^/ 

vertM  1q  the  case  cited  as  a  precedent,^ 

CiMda  asd  others,  Respondents.  by     the    appellant,    it  IS     further 

tWder  jy^mamjk^MMixd^ii.  W.  P.,    ^\^^  ^y^^  whenever  the  courts 
25UI  June,  1849.  ^^^  .^  expedient  to  avail  them- 

selves of  this  discretion,  a  specid  declaration  of  tiie  necessity 
for  (beir  doing  so  ihoold  be  recorded^    In  the  preso&l  oasei  th«^ 
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defendant?,  Telok  Siiip:h  and  Lekraj  Singli,  did  not  appeal  to 
the  Judge  from  the  decision  of  the  Moousiff,  yet  the  Judge  has 
reversed  the  MoonsifiTs  decree  in  respect  to  theni  as  well  as  to 
the  defendant,  Chutta  ^ingh,  who  alone  appealed,  and  hns  in 
his  densioD  omitted  to  assign  any  reason  for  this  deiiatioa 
from  the  ordinary  mode  of  procedure,  in  the  manner  directed 
by  the  precedent  quoted  in  the  margin. 

The  Court  accordingly  annul  the  Judge's  decision,  and 
remand  the  casei  in  order  tl^at  he  may  pass  a  fresh  order  according 
to  law. 


Thb  8th  Jult,   185a 
Prksknt: 
A,  W,  BEGBIE, 


JUDQE^ 


AND 

H.  W.  DEANE. 

AND 

S,  S.  BROWN, 

Opfg.  Judobs. 

CASE  No.   14  or   1850. 

Special  Appeal  from  the  decision  of  Mobumed  Kurreemoollak 
Khan^  Principal  Sudderl^meen  of  Agra, 
dated  9th  July  1849. 

MUGliEE  AND  LALJEE,  (Dbvbndants,)  Appbllant% 

versus 

PUBSA  and  othbrs,  (Pi^aintifts,)  Rbspondbnts« 

The  plaintiff  sued  to  recover  possession  of  three  beegahs  six" 
biswahs  of  land,  valued  at  Rs.  155-10-9  and  Rs.  90,  wasilat  of 
the  same  from  the  years  1250  to  1254  Fuslee,  and  Rs.  24, 
interest,  total  Rs.  269-10-9.  While  the  suit  was  pending  in  tiie 
MoonsifiTs  Court,  the  parties  agreed  to  refer  the  matter  to  arbi' 
tration*  The  arbitrators  filed  an  award,  which  was  in  the  first 
instance  set  aside  by  the  Moonsiff,  on  the  ground  of  partiality 
being  imputable  to  the  arbitrators.   On  this  pointy  however^  luiil 
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epHiion  was  overruled  by  the  superior  Court,  and,  eventually,  he 
passed  a  decree  on  the  basis  or  the  award,  which  decree  was 
afiSrmed  in  appeal  by  the  Principal  Sudder  Ameen* 

A  special  appeal  was  admitted  to  try  ^^  whether  the  Moonsiff 
and  Principal  Sudder  Ameen  have  not  acted  contrary  to  law 
and  judicial  usage  in  adjudging  wasildt  to  the  respondents,  (which 
bad  accrued  previously  to  the  institution  of  their  suit),  although 
none  was  specified  in  the  arbitration  award  on  which  theiir 
decisions  were  pased* 

Judgment. 

The  court  find  that  the  decrees  of  the  lower  courts  are  opeit 
to  the  objection  noticed  in  the  certificate^  and  the  vakeel  of  the 
respondent  at  once  admitted  the  fact,  and  had  nothing  to  say 
in  opposition  to  the  appeal.  The  decision  of  the  Principal  Sudder 
Ameen  is  accordingly  mod  ified,  and  the  amount  of  wasildt  ante^ 
cedent  to  the  date  of  the  re-institution  of  the  suit  will  be  deducted 
from  the  sum  decreed  to  the  plaintiffs^  who  will  be  entitled 
to  wasildt  only  from  the  date  of  the  institution  of  the  decree 
till  they  recover  possession  of  the  disputed  land,  with  interest 
thereon. 


Thb  8th  July,  1850* 

Presbnt  : 

A.  W.  BEGBIE, 

JUDOB> 
AND 

H.  W.  DEANE, 

AND 

S.  S.  BROWN^ 

Offg.  JuD6BS« 

I 

CASE  No.  78  OF  1849. 

Special  Appeal  from  the  decisiofi  of  Mohumed  Suleem  Khanj 

Additional  Principal  Sudder  Ameen  of  Azimgurhy 

dated  10th  November,  1849. 

SHUNKUR  RAI  and  othbrs^  (Dbfbndants,),  Appellants^ 

versus 
KOONJBEHAREE  and  othius^  (Plaintiffs,)  Rbspondbnts* 

This  suit  has  been  brought  for  the  amendment  of  the  six 
ttonthly  papers  in  a  4-aima  diare  of  mouzab  Cazeepor^  froot 


Digitized  by  VjOOQIC 


160 

1248  to  1254  Fiislee^  and  for  the  reversal  of  the  orderfl  of  the 
Deputy  Collector  and  Collector^  and^  also,  to  set  aside  a  deed  of 
sale  executed  for  the  said  share,  in  favor  of  Shunkur  Rm  and 
others,  dated  the  21st  August  1847. 

Tie  particulars  of  this  case  are  as  follows.  Mouzab  Caaee- 
pore  was  settled  in  the  year  1632  under  Reg.  VIL  of  1822,  aad 
the  primary  enquiries  into  the  rights  and  holdings  of  the  sharerg 
having  been  made  in  the  manner  prescribed  in  Clause  1,  Section  9, 
the  names  of  Seetloo  and  Aijoodha  were  entered  in  the  record  as 
owners  of  a  4-anna  share,  by  virtue  of  hereditary  right,  and  they 
were  admitted,  in  common  with  the  other  shares,  to  malgootaree 
management.  Several  years  afterwards,  a  wajib-uUurz^  or  village 
administration  paper,  was  added  to  the  settlement  record,  and,  in 
the  specification  of  the  shares  in  it,  the  names  of  Seetloo  and 
Aijoodha  appear  as  before,  but  their  share  is  distributed  amongst 
certain  of  the  other  sharers,  and  they  are  put  down  as  out 
of  possession.  The  putwarree  appears  to  have  followed  for  some 
Tears  the  latter  recwd  in  drawing  up  the  village  papers,  but 
VOL  1248  Fuslee,  he  reverted  to  the  original  settlement  record^ 
and  entered  the  shares  as  they  were  recorded  therein.  Seetloo 
and  Aijoodha  afterwards  sold  their  shares  to  Shunkur  Rai 
and  others,  the  defendants  in  this  case,  and  upon  this,  the 
plaintiffs,  who  were  set  forth  in  the  wajib-uhurz  as  the  parties  in 
possession,  applied  to  the  Revenue  Authorities  for  an  alteration 
of  the  village  papers  in  conformity  with  the  wajib-uUurZy  but 
their  application  was  refused,  on  the  ground  that  the  village 
papers  must  follow  the  settlement  record,  until  the  record  was 
altered  by  law.  Plaintiffs  now  sue  with  the  object  of  having  that 
alteration  effected,  and  for  the  cancelment  of  the  sale,  on  the 
ground  of  the  long  dispossession  of  the  sellers,  both  which  have 
been  decreed  by  the  Principal  Sudder  Ameen  in  reversal  of 
the  decision  of  the  Moonsiff. 

A  special  appeal  was  granted  to  try  whether  the  Principal 
Sudder  Ameen  was  correct  in  decreeing  the  idteration  of  the 
village  six  monthly  papers  in  opposition  to  the  record  of  the 
current  settlement. 

Tie  Court  are  of  opinion  tliat  the  Principal  Sudder  Ameen 
has  contravened  the  existing  law  in  his  decree,  and  that  the 
decision  must  be  reversed.  Clause  3,  SiHstion  14,  Reg.  III.  of 
1822  provides  explicitly  for  the  maintenance  of  the  rightfi 
recorded  by  the  Settlement  Officers  under  the  powers  confiOTod 
by  Clause  1  of  the  same  Section,  leaving  the  party,  who  may 
deem  himself  aggrieved,  to  seek  redress  by  a  regular  suit  in  the 
Courts  to  try  the  right  j  and  as  the  names  of  Seetloo  and  Aijoodha 
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are  still  borne  on  the  books,  as  sharers  and  malgoozars,  to  the 
extent  of  the  interests  recorded,  the  Civil  Courts  are  bound 
to  assume  their  title  and  possession,  until  the  contrary  be 
proved  in  a  suit  for  the  reversal  of  the  settlement  decision,  and 
for  the  alteration  of  the  settlement  record*  The  plaintiffs  appear 
to  have  been  sensible  that  the  term  for  bringing  such  a  suit  had 
elapsed,  and  the  plea  put  forward  by  them  is^  that  the  wajib-ul^trz 
has  now  become  the  basis  of  right,  in  supercession  of  the 
settlement  record,  in  those  points  in  which  it  may  vary  from  it. 
The  Court,  however,  observe,  that  the  wajib-uUurz^  which  was 
drawn  up  in  conformity  with  the  rule  in  Section  3,  Regulation 
IX.  of  1833,  appertains  more  strictly  to  the  settlement  record 
prepared  under  that  enactment,  and  that  force  can  only  be 
allowed  it  in  modification  of  the  record  completed  under  the 
earlier  regulation,  when  the  parties  interested  can  be  shown  to 
have  borne  a  part  by  mutual  agreement  in  the  revision.  Such  is 
not  the  case  in  the  present  instance,  and  the  Revenue  Authori* 
ties,  in  refusing  to  follow  the  wajib-nUurz  in  this  particular 
in  preference  to  the  original  record,  have  clearly  decided  in 
conformity  to  the  law. 

A  counter-suit  had  been  instituted  by  the  defendants  in  this 
suit  for  the  amendment  of  the  wcffib-ul-urz,  conformably  to  the 
settlement  record,  which  has  come  before  the  Court  in  special 
appeal  along  with  this  case ;  but,  under  the  opinion  declared 
by  the  Court  in  their  present  judgment  in  regard  to  the  nullity  of 
the  entry  in  the  wq/ib-ul-urZy  which  the  plaintiffs  in  that 
suit  considered  to  be  injurious  to  their  interests,  they  have 
withdrawn  from  prosecuting  their  appeal. 

The  decision  of  the  Principal  Sudder  Ameen  is  reversed, 
with  costs. 
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The  13th  Jwly,  1850. 

Present  : 

S.  S,  BROWN, 

Offg.  Judge. 

CASE  N0.I35  or  1850. 

Special  Appeal  from  the  decision  of  Tussuddooq  HoosseUi  Khan, 

Principal  Sudder  Ameers  of  Azimgurk^ 

dated  23rd  March  1850. 

SYED  IRADUT  JAHAN,  (Plaintiff,)  Appellant^ 

versus 

BUKSHUN  RAI  and  RAMDIAL  RAI,  (Defendants,) 
Respondents. 

The  plaint  in  this  case  sets  forth  that  three  rupees  six 
annas  were  entered  in  the  jummabundee  of  the  settlement 
against  the  fields  cultivated  by  the  defendants  as  the  rent  pec 
beegah,  and  that  no  objection  was  made  to  the  entry  at  the 
time.  Defendants  afterwards  took  an  underlease  of  the 
mouzah  for  a  term  of  ten.  years,  ending  in  1254  Fuslee,  during 
which  time,  they  entered  in  the  village  papers  such  rent  as  they 
pleased  in  the  fields  cultivated  by  them.  On  the  expiration  of 
the  lease,  defendants  refused  to  answer  plaintiff's  demand  of  rent 
at  iht  jummabundee  standard,  and  plaintiff,  in  consequence,  levied 
|i  process  of  distraint  against  them.  Defendants  in  return, 
instituted  a  summary  suit  for  damages,  and  made  application 
for  the  alteration  of  the  rent  nite,  which  plaintiff  had  caused 
to  be  entered  in  the  village  papers,  according  to  the  jummabwi'^ 
dee^  and  obtained  a  decree.  Plaintiff  now  brings  his  action  to 
have  the  jummabundee  rate  restored,  and  for  the  reversal  of 
the  summary  decree. 

The  defendants  denied  the  authority  and  validity  of  the 
jummahundee  rate,  but  the  Sudder  Ameen  in  his  decision  upheld 
it^  and  gave  a  decree. 

In  appeal,  the  Principal  Sudder  Ameen  has  declared  a  non- 
suit for  the  following  reasons.  He  was  of  opinion  that  the 
plaintiff  had  no  authority  to  distrain  for  the  recovery  of  rent 
at  a  rate  which  had  not  been  paid  for  a  number  of  years  before, 
and  that  the  revenue  authorities  acted  in  conformity  with  Regu- 
lation Vlli.  of  1831,  in  maintiining  the  rent  at  the  rate  which 
bad  been  entered  in  the  village  papers  for  some  time  previously. 
Plaintiff  ought^  he  considered^  to  have  instituted  a  suit  for  the 
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restoration  of  the  fummabimdee  rate,  and  for  the  alteration  of 
the  viila^re  papers  in  conformity  with  it,  in  the  first  instance^ 
before  proceeding  to  distraint,  and,  as  he  had  omitted  to  folloir 
this  course,  he  was  nonsuited. 

A  special  appeal  was  admitted  to  try  whether  the  reasons 
assigned  by  the  Principal  Sudder  Ameen  for  the  nonsuit  could 
be  sustuned  in  law. 

The  Court  consider  the  order  of  nonsuit  to  be  wholly 
erroneous.  It  has  escaped  the  Principal  Sudder  Axneen,  that 
the  object  of  the  plaintiff  in  bringing  his  present  suit  has  been 
to  establish  by  a  regular  decision  of  the  Civil  Courts  the  legality 
of  the  process  of  distraint  levied  by  him,  and  to  bring  to  issue 
the  very  question,  for  the  trial  of  which  he  has  now  been  refca** 
red  by  the  Principal  Sudder  Ameen  to  a  fresh  suit,  namely^  ttie 
authority  of  the  settlement  Jnmmabundee  to  be  considered  as 
the  standard  of  the  village  rents  leviable  from  the  defendants 
during  the  current  settlement,  and  the  correctness  of  the  entry 
of  rent  against  their  names  in  that  document.  Both  these 
points,  with  any  other  points  which  may  arise  in  the  case,  must 
be  considered  and  decided  in  the  present  suit,  and  the  result 
will  determine  the  appellant's  right  of  distraint,  and  the  legi4 
correctness  of  the  decision  of  the  revenue  authorities  in  the 
summary  suit.  The  nonsuit  is  accordingly  over-ruled,  and  the 
case  is  remanded  for  disposal  in  advertence  to  the  foregoingp 
remarks. 


The  13th  July,  1850. 

Presbnt  : 

S.  S.  BROWN, 

Opfg.  JaoGB. 

CASE  No.  136  OF  1850. 

Special  Appeal  from  the  decision  of  Tussuddooq  Hoossein  Khan^ 
'Principal  Sudder  Ameen  of  Jzimgurh,  dated  2Srd  March  1850. 

SYED  IRADUT  JAHAN,  (Plaintiff,)  Appkllant, 

versus 
ROODHOO  RAl   and  oxHsas,  (Defbndants,)  Rbspondbnts^ 

The  clfum,  answer,  and  decision  of  the  lower  Courts  in  this 
case,  are  identical  with  those  in  the  case  No,  135^  disposed  of  in 
special  appeal  on  this  day. 


Digitized  by  VjOOQIC 


164 

The  special  appeal  from  the  order  of  nonsuit  of  the  Prino-' 
pal  Sudder  Ameen  was  admitted  on  the  same  grounds,  and  the 
order  of  remand  is  the  same* 


The  13th   July,  1850. 

Prbsbnt; 

S.  S.  BROWN, 

Offg.  Jodgb. 

CASE  No.  137  OF  1850. 

Special  Appeal  from  the  decision  of  T.    P.  fToodcocky  Esq., 
Cfjfficiating  Judge  of  Allahabad^  dated  22nd  December  1849. 

BRIJ  LALL,   (Plaintiff,)  Appkllant, 

versus 

ALOOPEEDEEN,  (Dkfbndant,)  Rbspondbnt. 

The  particulars  of  this  case  are  given  in  the  printed  deci«^ 
iions  for  December. 

A  special  appeal  was  admitted  to  try  whether  the  Judge  io 
his  decision  had  adjudicated  the  pleas  of  the  parties. 

The  Judge  has  ruled  that  the  arbitrators  had  gone  beyond 
the  record  in  having  awarded  plaintiff  a  share  of  the  sum  in 
deposit,  no  reference  having  been  made  to  them  of  this  parti* 
cular  matter  by  the  parties  in  their  agreement  of  arbitration^ 
and  that  the  suit,  which  was  brought  on  the  award,  could  not  be 
sustained.  The  irecord,  however,  does  not  support  the  Judge  in 
this  point.  The  parties  bind  themselves  in  the  agreement  to 
submit  to  arbitration  the  right  to  the  past  receipts  on  account 
of  the  birt  of  Rsy  Euor  and  the  Pulleewar  caste,  as  well  as  tbt 
right  to  the  future  receipts  of  the  hereditary  birt ;  and  the  arbi- 
trators, in  conformity  vdth  the  agreement,  awarded  to  plaintiff 
an  equal  share  in  the  amount  received  under  the  heaa  of  the 
birt  of  Raj  Kuor  and  the  Pulleewar  caste,  which  was  then  in 
deposit.  It  may  further  be  noted,  that  the  defendant  did  not 
advance  any  plea  of  the  arbitrators  having  exceeded  their  autho- 
rity, either  in  his  answer  to  the  plaint,  or  in  the  reasons  of 
appeal  His  objections  rested  on  the  ground  that  the  sum 
elaimed  under  the  award  was  not  in  deposit  at  the  timeth# 
award  was  given* 
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The  judgment  is  accordingly  overruled,  and  the  case  remands 
ed,  in  order  that  it  may  be  disposed  of  on  the  merits.  Refund 
of  the  stamp  and  costs  as  usual. 


W^V^^MMM^AMMMM^^^W 


Thb  13th  July,  1850. 

Frksknt  : 

A.  W.  BEGBIE, 

JUDGB. 

CASE  No.lib  OF  1848. 

Begular  Appeal  from  the  decision  of  Syed   Tmsuddooq  HooiseiH 

Khan^  Principal  Sudder  Ameen  of  Mooradabad, 

dated  20/A  May  1848. 

MUSSUMAT  SURVEESUREE,  (Defendant,)  Appellant, 

versus 
CHOWBE  GIRDHAREE  LALL,  (Plaintiff,)  Respondent. 

This  was  an  action  to  recover  Rs.  8,407-10,  principal  and 
interest  of  the  balance  of  an  account  struck  with  the  defendant 
under  date  5th  Aghun,  1902  Sumbut,  with  the  addition  of  sundry 
fresh  items  debited  to  her  up  to  the  26tb  Aysakh  1904.  The 
defendant's  husband  (who  died  about  four  and  half  years  before 
the  institution  of  this  suit  and)  had  been  partner  with  Chowb^ 
Bindrabun,  former  gomashta  of  the  kothee  known  by  the  style 
of  Sobram  Lall  and  Ramruttun  ;  several  settlements  of  accounts 
(prior  to  that  which  forms  the  ground  of  action)  had  taken 
place  with  the  defendant  after  her  husband's  death  through  the 
agency  of  her  mookhteears^  Deochund  and  Pundit  Joalanath^ 
(the  latter  being  her  brother),  the  final  one  being  on  the  date 
above  specified.  The  plaintiff  brought  this  suit  as  successor  to 
the  late  gomashta^  Chowb^  Bindrabun, 

The  defendant,  in  reply,  besides  objecting  to  various  items 
of  the  account  prior  to  the  date  of  the  final  settlement,  denied 
all  knowledge  of  the  alleged  settlement,  and  insinuated  that 
her  mookhteearst  Deochund  and  Pundit  Joalanath,  had  acquiesced 
in  this  proceeding  without  her  privity  or  consent,  and,  in  collu« 
aion^  with  the  plaintiff. 

The  Principal  Sudder  Ameen's  decision  is  to  the  following 
purport.  That,  from  the  evidence  of  the  witnesses,  it  was  clearly 
established  that  the  alleged  settlement  of  accounts  had  taken 
place  between  plaintiff  and  the  mookhttcurs  of  defendant^  and 
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iKat  a  balance  of  Rs.  8, 101 -12  bad  been  struck ;  that  th^  defbnd« 
ant's  mooWeearSy  Deochund  and  l^indit  Joalanath,  bad  thetii-> 
selves  deposed  to  that  effect ;  that  the  authority  of  the  mq^fkik* 
teears  to  act  for  the  defendant  was  proved  by  the  production 
of  the  mookhteearnamah ;  that  from  the  report  of  the  Aniecns 
appointed  to  examine  the  account  books,  the  same  appeared  to 
have  been  correctly  kept;  that  the  authority  of  Deochund  and 
Joalanath/to  act  as  her  representatives^  had  been  admitted  by 
defendant  herself  in  defending  another  action,  in  which  Chowb^ 
Rugnath  Dass  ^as  plaintiff,  wherein  she  had  pleaded  that  the 
settlement  of  accounts  stated  in  that  case  was  not  valid,  inas- 
much as  it  had  been  assented  to  by  Joalanath  alone,  without 
(he  concurrence  cf  Deochund  her  other  mookhteear, — ^there 
could  be  no  doubt  therefore  that  these  persons  were  her  autho- 
rized agents ;  and  a  decree  had  been  passed  against  her  in  the 
case  of   Rugnath  Dass,  although    Joalanath    only    had  been 

S resent  at  the  settlement  of  accounts,  from  which  dedsiod 
efendant  had  never  appealed  ;  that  in  the  present  case,  the  set- 
tlement of  accounts  having  been  made  in  presence  of  both  the 
tnookhteearsy  the  plaintiff's  case  was  even  stronger  than  that 
of  Rugnath  Dass;  that  defendant  had  produced  no  proof  in 
support  of  her  allegations ;  that  plaintiff  had  instituted  this  suit 
with  the  fraudulent  object  of  withholding  what  was  due  to  her 
on  account  of  the  farming  partnership  and  the  kothee  at  Kashee- 
pore ;  and  that  it  was  clear  from  the  evidence  of  the  witnesses, 
that  there  was  no  connection  between  the  two  businesses,  there 
being  no  mention  made  in  the  plaintiff's  account  books  of  the 
Kasheepore  transactions ;  that  if  defendant  has  any  claim  on 
account  of  the  Kasheepore  establishment,  her  proper  mode  of 
proceeding  would  be  to  sue  separately  for  the  same;  that  defend- 
ant's objection  to  the  compound  interest  charged  by  the  plaintiff 
is  untenable,  as  it  appears  that  interest  has  been  charged  at  only 
eight  annas  per  cent,  or  half  the  legal  interest.  The  Principal 
Sudder  Ameen>  however,  for  reasons  stated  by  him,  deducted 
certain  items  from  the  plaintiff's  demand  (amounting  to  Rs. 
496-6-3,  principal,  and  Rs.  74-7-6,  interest)  which  had  been 
admitted  at  the  settlement  of  accounts,  and  passed  a  decree  in 
favor  of  plaintiff,  for  Rs.  8,756-7*6,  against  the  defendant,  nomi- 
nalfy,  and  the  property  of  her  deceased  husband. 

From  this  decision  both  parties  appealed,  plaintiff  being 
dissatisfied  at  the  deduction  made  from  his  demand,  and  defend^ 
ant  objecting  to  the  amount  decreed  against  her. 

JUDGMBNT* 

Having  carefully  gone  through  the  evidence  in  this  case,  I 
$m  quite  satisfied  as  to  the  justice  of  the  decision  of  the  Prindpal 
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Sadder  Ameeh,  so  far  as  he  decrees  in  favor  of  the  pJainti/fi 
The  settlement  of  accounts  on  the  5th  Aghun  1902,  which  may 
be  reo:arded  as  the  cause  of  action,  is  most  clearly  proved,  not 
only  by  witnesses  unconnected  with  the  defendant,  but  by  her 
own  mookhteearsj  one  of  whom,  Joalanath,  is  her  brother :  such 
being  the  case,  it  is  unnecessary  to  enter  into  an  examination 
of  any  of  the  items  forming  part  of  the  account  so  settled. 
Indeed,  the  Principal  Sudder  Ameem  seems  ti>  have  exceeded 
the  necessity  of  the  case,  in  appointing  an  ameen  to  examine 
the  accounts,  when  he  had  satisfied  himself  that  a  settlement 
had  taken  place.  With  respect  to  the  appeal  preferred  by  the 
plaintiff,  it  follows,  from  the  foregoing  observations,  that  I  see 
reason  to  doubt  the  propriety  of  this  part  of  the  Principal  Sud- 
der Ameen's  decision,  which  dismisses  a  portion  of  his  claim  ; 
but  as  I  am  not  competent  to  make  any  alteration  in  the  decree, 
of  my  own  single  authority,  I  direct  that  the  plaintiff's  appeal 
be  brought  up  for  hearing,  before  a  full  Court* 

The  defendant's  appeal  is  hereby  dismissed,  with  costs. 


The   I 5th  Jolt   1850. 

PRBSBNT  : 

A.  W.  BE6BIE, 

JUDGB, 
AND 

H.  W.   DEANE^ 

AND 

S.  S.  BROWN, 

Offo.  Jodgbs. 

CASE  No.^  OF   1850. 

Special  Jppeal  from  the  decision  of  Ruezeeooddeen  Khan, 
Principal  Sudder  jtmeen  of  Allygurh, 
dated  lOth  November  1849. 

JYSINGH,  (Plaintiff,)    Appbllant, 
versus 

fiURSOOKH  AND   OTHlRSy    (DbFBNDANTS,)    Rb8PONDBNT8« 

This  suit  was  brought  in  the  lower  Courts  against  fouF 
defendants  jointly,  to  obtain  possession  of  a  third  share  in  mouzah 
Khizapore,  ^Uah  Allygurh,  against  Dooijun  Singh  imd  Dyaram  | 
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for  the  ejection  of  Hursookh^  described  as  a  theekadar  oi 
the  part  of  the  latter;  against  Hursookh  and  Dhara,  putwarree, 
on  the  ground  of  their  obstructing  the  plaintiff's  possession ;  and 
for  the  plaintiflf'd  share  of  the  profits  of  a  given  year,  viz,  1255 
Fuslee.  The  Moonsiff  gave  the  plaintiff  a  decree,  but  the  Prin- 
cipal Sudder  Ameen,  in  appeal,  nonsuited  him. 

It  appears  from  the  record  that  the  plaintiff  formeriy 
sued  for  the  establishment  of  his  right  to  the  contested  property, 
and  for  possession,  and  afterwards  brought  another  suit  for 
partition,  obtaining  decrees  on  both  occasions.  On  failure  to 
get  possession,  he  has  instituted  the  present  suit,  and  the  result 
is,  as  above  stated,  a  nonsuit. 

A  special  appeal  was  admitted  to  try  whether  the  Prind* 
pal  Sudder  rAmeen  has  not  erred  in  saying  that  the  plamtiff  has 
not  conformed  to  the  provisions  of  section  17,  Aegulation  XXI1I« 
of  1814. 

The  Court  are  agreed  in  opinion  that  the  Principal  Sudder 
Ameen  is  in  error  in  having  cited  the  above  law  as  an  aigii« 
ment  for  a  nonsuit.  Its  terms  are — "  the  plaint  shall  state  pre- 
^^  cisely  the  grounds  of  complaint,  the  time  when  the  cause  of 
^'  action  arose,  the  name  and  residence  of  the  person  or  persons 
^^  complained  against,  the  total  sum  of  money  or  amount  of 
'^  personal  property  claimed,  and  all  materiid  circumstances 
^'  which  may  elucidate  the  transaction,  and  may  tend  to  bring  the 
*'  matter  in  dispute  to  a  distinct  issue/^  The  Principal  Sudder 
Ameen  has  assigned  three  chief  reasons  for  his  decision  ;  Ist, 
that  a  full  account  of  the  nikasees  has  not  been  rendered,  and  that 
the  plaintiff  has  not  specified  the  total  proceeds  of  the  property, 
part  of  which  he  claims ;  2ndly,  that  he  has  not  explmned  what 
division  of  the  profits  has  taken  place  among  the  other  defen- 
dants under  the  iheeka  of  Hursookh ;  and  Srdly,  that  he  has  failed 
to  show  how  the  lease  of  Hursookh  is  liable  to  be  disturbed 
during  the  currency  of  the  settlement 

The  Court  do  not  find  the  first  of  these  reasons  to  be  iu 
accordance  vrith  fects,  as  the  record  proved  that  the  plaintiff 
has  rendered  as  full  an  account  of  the  proceeds  as  was  practica- 
ble  or  could  be  required.  The  second  of  the  Principal  Sudder 
Ameen's  reasons  is  in  the  judgment  of  the  Court  altogether  irre- 
levant, and  beside  the  purpose  of  the  suit ;  and  the  third  reason 
is  likewise  quite  insufficient :  the  point  therein  involved  being 
one  determinable  on  the  merits,  and  furnishing  no  ground  for 
a  nonsuit.  Entertaining  this  view  of  the  case,  the  Court  remand 
the  suit  to  the  Principal  Sudder  Ameen's  file  for  retrial* 
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Thb  15th  July,  1850. 
Pbssbnt  ; 

A.  W.  BEGBIE, 

JUDOB^ 
ANI) 

B.  W.  DEANE, 

AND 

S,  S.  BROWN, 

Orro.  JuDQBS* 

CASE  No.  3  or  1850« 

Special  Appeal  from  the  decision  of  Mculvee  Mohumed  Zuhoof^ 
Principal  Sudder  Ameen  of  Ohazeepore^  dated  20th  June  1849« 

MAHUNT  GYAN  DASS,  (Plaintiff,)  Appellant, 

verstts 
GOORMOOKH  DASS,   (Dbvbndant,)  Rbsponobnt. 

The  plaintiff  sued  to  be  recorded,  as  lumburdar,  in  place  of 
Ram  Buksh  Dass,  deceased,  of  51  beegahs  of  resumed  maaffee 
land,  in  rescission  of  the  order  of  the  Deputy  Collector.  He 
stated  that  he  performed  the  obsequies  of  the  late  Mahunt,  and 
that  Hatfaqueers  of  Nanuk  Saheehad  invested  him  with  the  late 
Mahunt's  chuddwt^  that  he  had  succeeded  to  the  whole  of  his 
property,  and  had  been  placed  on  the  gaddee  of  the  dhurmsala 
at  Shakpore,  in  zillah  Shahabad, — ^tbat  the  name  of  the  defendant 
Croormookh  Dass,  had  collusively  been  recorded,  as  lumburdar,  in 
the  Ghazeepore  zillah,  during  plaintiff's  absence  in  zillah  Shaha* 
bad, — that  the  late  Mahunt  had  four  chelas,  yiz.  (1)  Suntsuruu 
Dass,— of  whom  plaintiff  is  a  chela, — (2)  Gunga  Dass,  (3)  Goor- 
mookh  Das8,-^eiendant, — and  (4)  Heera  Dass ;  that  the  custom 
was  for  the  senior  chela,  or  in  the  event  of  bis  death,  for  his 
chela  to  be  appointed  Mahunt ;  that,  as  tbe  chela  of  Suntsuruu 
Dass,  plaintiff  is  therefore  the  rightfiU  successor,  and  that  Goor* 
mookh  Dass  is  not  competent  to  succeed,  as  he  is  a  man  with  a 
family,  and  it  is  the  usi^e  for  men  witboxU  families  to  succeed 
to  the  office. 

The  defendant,  Qoormookb  Dass,  in  reply,  denied  having  any 
femily.  He  stated  that  the  plaintiff  was  a  jperson  of  bad  character  | 
that  be  (defendant)  was  senior  chela  of  the  late  Mahunt,  and 
Iwd  performed  all  the  duties  for  him ;  that  the  qanoongo  of  the 
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pei^nnah  had  repiUted  him  as  the  lawful  heir  to  the  Collector  i 
that  the  late  Mahunt,  before  his  death,  had  made  over  his  selee 
and  other  paraphernalia  to  him ;  that  he  (not  pldntiflT)  had  per* 
formed  the  funeral  obsequies  i  that  the  Deputy  Collector  had 
rightfully  recorded  b|m  as  lumburdar;  that  the  custom  was  for 
the  eight  persons  named  in  the  juwab  dawa  to  invest  the  neir 
Mahunt,  and  that  otYitx  faqueera  had  nothing  to  do  with  it ;  that 
only  one  of  the  said  eight  men  had  attended ;  that  although  his 
own  claim  to  the  lumburdaree  had  been  disallowed  in  the  Shaha- 
bad  zillah^  that  of  plsdntvflTs  h^d  been  dismissed  in  zillah  Gba* 
zeepore ;  and  that  plaintiiSr  ought  therefore  to  have  sued  for  the 
whole  property. 

The  Moonsiff  decreed  in  &vor  of  plaintiff  on  the  foDowing 
grounds.  That  the  plaintiff  was  the  chela  of  Suntsurun  Dass, 
the  senior  chela  of  the  late  Mahunt,  and  had  been  regularly 
invested  by  the  general  body  of  faqueers  of  the  tribe  Naauk  Sahee ; 
that  he  had  succeeded  to  the  guddee  at  mouzah  Shakpore  in  the 
Shahaha,d  zillah ;  that  the  witnesses  produced  by  the  plaintiff 
were  more  entitled  to  credit  than  those  of  defendant,  and  that  the 
succession  of  plaintiff  was  admitted  by  even  some  of  the  latter ; 
that  the  mere  registry  of  detcfidant,  as  lumburdar,  by  tke  Bevenne 
Authorities,  was  insufficient  to  establish  his  title,  as  that  of  plain- 
tiff had.  been  ahready  recognized  in  the  Shahabad  district  by  the 
general  body  ot  faqueers ;  that  the  lands  in  the  Qhaxeepore  £stric^ 
being  a  d^iendency  of  the  chief  establiahmeDt  in  the  Shahabad 
dialriel,  must  go  with  the  latter ;  that  the  property  ^  wukf,  and  tiit 
Mahnnt  for  the  time  being  the  mere  custodier  thereof^  aad  that 
to  such  a  tenure  the  ordinary  rutes  of  inheritance  are  not 
nppMcable, 

The  Frindipal  Sndder  Ameen  in  appeal  revened  the  abora 
decision,  and  dnmissed  thcplaintiirs  clahn. 

A  spedal  appeal  was  granted  to  detenmne,  whether  the  Prin* 
doal  Sadder  Ameen's  dednon.  isnot  opposed  to  law  and  vsage^*^ 
Is41y»  in  his  having  omitted  to  record  an  opinaui  on  the  poini 
at  issue  between  the  parties,  vis.^  which  of  the  two  is  the  legal 
successor  to  the  late  Mahunt?  2ndly,  in  declaring  that  the 
himbwrdan^ee  or  incumbency  of  the  land  is  not  dependent  on  the 
appointment  of  Mahiuit* 

JcJi>GM«NT. 

The  Bubfllanc^  of  the  Prindpej  Sud^r  Ameen^n  decision 
is  as  fciHows.  Thaifc,  from  the  piTOceedjngs^  ii  vfm  apiMvenl  that 
thid  defrndant  was^the  righlM  siMecessor  to  the  lamJ^mdmet  ka 
this  district  f  tiMit  he  was  evidentlgr  the  tome  hmr  i  that  it  did  net 
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appear  tbat  the  late  Mabunt  nominated  phdnfiff  as  b?9  emcees* 
SOT — that  lAie  Mahnnts,  who  ba4  subsequentlj  assembled^  did 
not  agree,  some  not  nominating  either  party  ;  that  as  defend* 
anf  8  name  had  been  recorded  as  lumbur^ar  by  the  Revenue 
Authorities,  there  was  »e  reason  why  it  sbonld  be  expunged, 
especially  as  defewdant  bad,  during  the  late  Mahtnrt^s  life-time^ 
acted  as  his  manager  j  tbat  tbe  late  Mabunt  bad  declared  in  the 
wc^ib^mUurx  tbat  his  true  beir  {waria  kuwee)  should  succeed  . 
to  tbe  lumburdaree;  and  tbat  as,  agreeably  thereto,  defendant'gt 
nanne  had  been  recorded  by  the  Heyemie  Authorities,  it  did 
not  appear  tbal  the  Iwnburdaree  was  contingent  on  the  appoint- 
ment of  Mahmt  ^  Md  finally,  tbat  the  MoonsifPs  declaration,  that 
tbe  ordinary  mtai  oC  inheritanee  do  not  apply  to  bis  case,  is 
erroneous. 

The  Court  are  unanimously  of  opinion  that  the  decision  of 
the  Principal  Sudder  Ameenr  is  irregufar,  and  cannot  be  upheld. 
It  is  evident  from  the  pleadings  that  both  parties  rest  their  claim 
to  the  lumburdaree^  a»  it  is  designated,  of  the  disputed  land, 
on  their  title  to  the  office  of  Mabunt,  and  that  whichever  of  the 
two  may  be  proved  to  have  been  legally  appointed  to  that 
office  should,  as  a  matter  of  course^  succeed  to  tbe  incumbency 
of  the  land.  But  the  Principal  Sudder  Ameen  would  apparently 
separate  the  two  matters,  and  applies  the  ordinary  rules  of  inhe« 
ritance  to  a  tenure  which  obviomslf  ^ees  not  admit  of  such  appli- 
cation. He  first  assumes  that  the  appointment  of  his  successor 
was  vested  in  the  deceased  Mabunt,  and  then,  because  the  Reve-i 
nue  Authorities  have  summarily  decided  that  the  defendant, 
Goormookb  Dass,  was  the  heir  {warts  kuwee)  to  the  late 
Mahunt,  he  considers  it  incumbent  on  him  to  adopt  that  decision : 
thus  virtually  divesting  himself  of  the  judicial  office  to  which 
alone  it  appertains  to  determine  whether  the  decisions  of  the 
Revenue  officers  are  oervect  or  otberwicie^  and  to  amend  them 
when  necessary.  It  was  the  duty  of  the  Prifiei|ial  kiudder  Ameen 
to  satisfy  himself  which  of  the  two  parties  bad  been  appointed 
Mabunt,  according  to  the  acknowledged  usage  of  this  class  of 
faqueers ;  wfaelbeF  the  plaintiff  had  (as  aHeged  by  bkn)  been 
duly  elected  by  the  whole  Mdy  ^(fapeeersy  or  wbether  the  defend- 
ant (according  to  his  statement),  had  been  nominated  to  the 
auocession  by  tbe  late  Midiant,  and  wbeflwt  such  nomination 
was  sufficient  authority  independtttly  of  aay  general^  eleetfott; 
The  Principal  Sudder  Ameen  does  not  seem  to  have  paid  suffi« 
eient  consideration  to  the  ciroumslance  of  tke  plaintMb  having 
been  reeogniaed  as  the  successor  of  tbe  late  Mabunt  at  the 
dkHfmHth  of  Sbabnere  in  the  Shababad  di^ttisl^  of  which  tho 
land  in  dispute  is  ammtled  by  both  paitiea  to  be  a  dependency ;  nor 
does  be  explain  bow  the  defendant^  Goormookh  i)ass,  has  bein 
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recognized  by  bim  as  the  lumburdar  in  the  Ohazeepore  zillab, 
while  the  plamtiff  has  been  installed  as  incumbent  in  the  Shalut- 
bad  zillah. 

For  the  above  reasons,  the  Court,  deeming  the  decision  of  the 
Principal  Sudder  Ameen  to  be  incomplete  and  unsatisCACtory, 
annul  the  same,  and  remand  the  case  for  retrial,  and  the  Prin- 
cipal Sudder  Ameen  will,  after  such  further  enquiry  as  may 
appear  to  him  necessary,  pass  a  fresh  decision,  satisfying  himself 
in  the  first  instance,  as  to  the  local  usage  relative  to  the  appoint- 
ment of  Mahunt,  and  secondly,  as  to  which  of  the  two  ckomanls 
is  entitled  to  fill  the  office  of  Mahunt  and  lumburdar,  (the  two 
offices  being  held  to  be  inseparable),  according  to  the  evideBoe 
adduced  by  each. 


Tbb  15th  July,  850. 

Pbbsbnt  ; 

A.  W.  BEGBIE, 

JUDGB, 
AND 

H.  W.  DEANE, 

AND 

S.  S.  BEOWN, 

Offg.  Jodgbs. 

CASE  No.  227  OF  1849. 

Special  Appeal  from  the  decision  of  S.  Fraser  Esq.,  Judge  ijf 
BareUUfy  dated  27ih  March  1849. 

TARACHUND,  (Plaintiff,)  Appbllant, 

versue 

MOHUMED  SHAH  KHAN  and  NUZEEROODDEEN^ 

(Dbfendants,)  Rkspondbnts. 

This  case  will  be  found  reported  at  page  37  of  the  printed 
decisions  for  sdllah  Bareilly,  for  the  month  of  March  1849. 

A  special  appeal  was  granted  to  determine  ^'  whether  the 
^  Judge  has  not  acted  contrary  to  established  judicial  precedentB 
*^  in  dismissing  the  appellant's  claim  so  far  as  re^urds  the  defend* 
<'  ant,  Mohumed  Shah  Khan,  who  entered  a  confession  ot  judg« 
<«ment.'' 
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Judgment. 

The  Court  find  that,  in  dismissing  the  suit  as  regards  the 
eonfessing  defendant^  Mohumed  Shah  Khao^  the  Judge  has  over* 
looked  the  rule  of  practice,  which  has  been  authoritatively  laid 
down  on  several  occasions  by  the  Court.  It  was  incumbent  on 
him,  agreeably  to  those  nrecedents,  to  give  the  plaintiff  a  moneys 
decree  against  Mohumect  Shah  Khan,  which  would  in  no  wise 
Injure  the  other  defendant,  Nuzeerooddeen"*^,  in  execution  of  whose 
decrees  the  estate  of  Shah  Mohumed  Khan  was  bondjide  sold 
and  purchased  by  the  former,  for  the  mortgage  to  plaintiff  having 
been  held  to  be  collusive,  the  latter  has  no  lien  left  on  that  pro- 
perty, and,  supposing  the  plaintiff  to  take  out  execution  of  his 
decree  against  Shah  Mohumed  Khan,  that  person  wiU  only  meet 
his  deserts  for  the  fraud  alleged  to  have  been  practised  by  him. 
The  Court  deem  it  expedient,  with  a  view  to  repress  collusive 
transactions  of  this  nature,  to  enforce  the  contract  fraudulently 
entered  into  to  such  extent  as  may  not  .injuriously  affect  the 
interests  of  other  persons  not  parties  to  the  fraud,  and  it  is  by 
the  estabfishment  of  this  principle  that  they  trust  individuals 
disposed  to  make  fictitious  transfers  of  their  property,  with  the 
idew  of  evading  the  just  demands  of  their  creditors,  will  be  deter* 
red  from  doing  so. 

The  dedsion  of  the  zillah  Judge  is  accordingly  mo^edj 
and  a  decree  for  the  amount  of  the  bond  will  pass  against  the 
respondent.  Shah  Mohumed  Khan.  The  appellant  haying  with* 
out  cause  appealed  from  that  part  of  the  Judge's  dedson,  which 
dismisses  his  claim  agamst  Nuzeerooddeen,  will  pay  that  person's 
costs  in  this  appeal. 

*  ErroMoatly  dc^gnated  in  tiie  iillali  decSfioDi  Nusurgoddeeii. 
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Tbb  16th  JatT,  1850. 

PasfliCNT : 
A.  W.  BEGBIE, 

JuDCBf 
AND 

H.  W.  DEANE, 

AND 

S.  a  BEOWN, 

CASB  No.  61  ov  1849. 

JligtUar  Appeal  from  tjw  decision  of  Mr,  J,  Campier,  Principal 
Sudder  Ameen  qf  Mireapore^  dated  Xbtk  January  1849. 

DABEEPEBSQtAD,  (PLAiNTirF,)  Appbllant, 

versus 

MUDUO  ALI  and  SAADUT  ALI,  (hmwBVOAvrs,) 
Rkspondbnts. 

The  particulars  of  this  case  were  follj  entered  into  In  tbe 
judgment  of  this  Coart  of  the  26th  June  1847.  The  deoisiob  of 
the  loiter  Court,  which  dismissed  the  daim  against  the  9bare» 
of  Mudud  AU  axid  Saadut  Ali,  was  considered  incomplete,  for  the 
reasons  set  forth  therein,  and  the  case  was  remanded.  The 
Principal  Sudder  Ameen  has  now  revised  his  decision,  and 
affirmed  his  previous  judgment  o£  dismissal,  and  tbe  appeal  is 
from  this  part  of  his  judgment. 

The  particulars  are  briefly  as  follow.  Plaintiff  obtained  a 
decree  against  Oolfut  AH  for  proprietary  possession  of  mouzab 
Hadjeepore,  under  a  deed  of  sale.  Whilst  the  suit  was  in  pro- 
gress, other  parties,  including  the  defendants,  Mudud  Ali  and 
Saadut  Ali,  also  obtained  decrees  against  Oolfut  Ali  for  portions 
of  the  same  property,  and  plaintiff  was  consequently  obliged  to 
institute  a  suit  against  the  decreeholders,  who  obstructed  his 
possession.  Mudud  Ali  and  Saadut  Ali  opposed  the  daim  in 
their  answer,  but  appeared  afterwards  in  Court  in  person,  and 
gave  in  and  acknowledged  a  deed  of  renunciation,  or  ikital  dawOj 
in  which  they  stated  that,  as  the  debt  for  which  the  property 
was  sold  was  contracted  by  Oolfut  Ali  for  malgoozaree  and  other 
expences  connected  with  the  estate,  they  withdrew  from  all 
further  opposition  to  the  claim^  and  were  willing  that  plaintiff 
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sbottM  bate  n  decree.  Tbf  nit  wbb  afterwmi^  Amstiited)  atid 
][»laintiff  ratteved  it  af^itist  the  same  parties^  grDutidiii^  his 
etaim  a^faitist  Mudiid  Alt  and  Saadiit  Ali  ra  the  doeiatelit  filed 
by  tbem  in  tbe  fei*mer  ^lAU 

Mudod  Ali  atid  Saadut  All  l^elup  two  pleds  ilidefen(!«^  ef  ^ 
new  suii>  Ist^  that  the  acknowtedgoient  w«ks  t^  ta  tt^df,  titfll9- 
much  as  no  consideration  had  been  received  from  it,  and  2ndl]r9 
that  the  acknowledgment  had  not  been  made  for  their  own 
shares,  but  for  the  sfaare  whieh  remained  to  Oolfut  AH  in  the 
property. 

The  Principal  Siidder  Ameen,  in  bis  revised  judgment  on 
this  point,  has  stated  his  reasons  as  follows.  *^  From  the  evidence 
*^  of  the  subscribing  witnesses  to  the  ikbal  dawuy  dated  14th 
*'  November  1845,  and  the  record  of  verification  on  the  back 
^'  thereof,  dated  15tb  idem,  do  doubt  rests  in  my  mind  that  the 
^^  defendants  in  question  bad  actually  executed  the  same,  and 
^^  acknowledged  it  in  Court  as  their  vokmlary  act.  Referring,  how- 
^^  ever,  to  the  contents  thereof,  and  what  plaintiff,  by  pleader,  has 
^^  answered^  to  a  question  put  to  him,  as  recorded  in  my  proeeed- 
^^  Ing  of  the  9tb  November  last,  and  the  contents  of  other  ikbal 
'^  dawai  filed  by  other  defendants  in  tbe  case,  it  appears  to  me^ 
^  that  the  shares  of  Saadut  Ali  and  Mudud  Ali  are  not  fictitious, 
'^  and  that  the  decree,  which  they  had  obtained  in  Court  on  the 
**  25tb  June  1838^  is  qutte  condusive  oil  this  pokit ;  it  is  therefore 
'^  a  question  whether  their  mere  aekaerwledgment  in  tbe  ikbal  dawa, 
^^  that  the  plaintiff  had  purchased  the  entire  estate,  wherein  they 
^  do  not  mention  that  they  have  no  right  to  the  shares  decreed 
'^  in  their  favor,  is  to  be  considei'ed  good  and  binding  or  not. 
'^Tome  itafipear^  couf^ed  mA  wbait  tbcfb*  ^efetodtfortsO  wit- 
*^  nesses  have  deposed,  that  it  is  iM>t  se^  AH  more  so  as  it  does 
^  not  appear  that  they  had  made  over  their  shares  to  plaintiff 
^  for  ally  cOn^denKiOB  t'eeeived.'^ 

Tbe  €Mrt  are  unable  to  eoncur  iHtIi  tbe  Prineipal  Sadder 
Ameen  in  his  finding.  It  is  admitted  that  tto  dted  of  renun- 
ciation wad  duly  acknowledged^  No  uadue  infiQenee  or  eempul- 
aion  in  eftfaining  it  is  even  pleaded,  and  theve  is  reasM  to^  believe 
that,  but  for  the  incident  of  the  tonsuit^  tbeappeOant  woiild  have 
bad  bis  decree  agaEunsI;  the  respondents  in  bis  formei'miit  witfaeftt 
imrtber  objection  #r  delay.  The  deed  itself  is  as  firil  and  dear 
«  rcawofeiiition  of  the  respondents'  ri^s  in  the  eatircf  moozidi, 
juid  witbdrawat  from  the  etdt  in  appeHaatts'  fiwor^  a^f^oould  ba 
])Mned«  ladepeadendy,  tfaertfore,  of  the  ineoneistclBey  of  tbe 
pleas  advanced  by  tbe  respondents,  the  Gotetve^<e|iHnoii  that 
they  cantiot  mm  be  ptrinitted  to  npvdittte  al  pfaua  <doMmeifr 
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formally  present^  and  acknowledged  by  them  in  Court,  nor  dm 
the  Court  admit  that  the  circumstance  of  the  suit  formerly 
brought  by  respondents  not  having  been  a  collusive  one  can  in 
any  way  affect  the  point  at  issue.  The  Court  hold  that,  under 
the  above  circumstances,  receipt  of  consideration  must  be  implied.. 
The  part  of  the  decision  of  the  Principal  Sudder  Ameen,  which 
has  been  appealed^  must  therefore  be  reversed,  with  costs* 


Thb  15th  July,  1850* 

Frbsent  : 

A-  W.  BEGBIE, 

JcDGBji 

H.  W.  DEANE, 

AND 

8.  S.  BROWN, 

Ofwg.  Judgbk 

CASE  No.  44  OF  1849. 

Regular  Appeal  Jram  the  decision  of  Fillaget  Ali  Khan,  Principat 

Sudder  Ameen  of  Alfygurh,  dated  30th  May  1848. 

BAJAH  DUMMUR  SINGH,   (Pi^aintjff,)   Appellant, 

versus 

BANEE  SUSODUN  and  RANEE    RODERNEE, 
(Defendants,)  Respondents* 

Plaintiff  is  the  brother  and  heur  of  the  late  Rajah  Tej  Singh, 
a  talooqdar  in  the  Allygurh  and  Mynpoorie  districts,  and  the 
defendants  are  the  Rajah^  widows.  Disputes  relative  to  the  divi* 
sion  of  the  inheritance  broke  out  between  the  parties,  which  were 
settled  by  agreement.  Defendants,  in  consideration  of  the  asagn- 
ment  of  a  mouzah  and  of  an  yearly  allowance  of  Rs,  2,000  out  of 
the  profits  of  the  tcdooqua  for  their  maintenance,  undertaking  to 
discharge,  when  called  upon,  Rs.  8,250,  of  the  late  Rajah's  dd)ts, 
In  instalments  to  the  creditors  to  whom  pajrment  might  be 
assigned  by  the  Rajah,  and  to  make  over  to  the  Rajah  the  credi- 
tor's acquittances  for  the  amount.  No  instalments  were  specified. 
The  moiuKah  was  made  over  to  the  Ranees  in  conformity  with 
the  agreement,  but  the  money  allowance  was  not  paid.  The 
lUi^nees  tiiea  si^d  to  recover  their  arrears^  and  obtained  a  de^jres^ 


Digitized  by 


Goo^c 


177 

the  execution  of  which  was  attempted,  but  without  success.  Tho 
Rajah  now  brings  a  countersuit  against  the  Ranees  for  the 
recovery  of  the  sum  of  Rs.  9J95,  that  is  to  say,  for  the  total 
amount  stipulated  in  the  agreement^  with  interest. 

The  Principal  Sudder  Ameen  dismissed  the  suit.  He  was 
of  opinion  that,  under  the  terms  of  the  agreement,  the  plaintiff 
bad  no  action  against  the  defendants  for  the  amount,  the  stipu- 
lation being  for  the  payment  being  made  to  the  ci^tors  and 
not  to  him.  Further,  as  plaintiff  had  failed  to  discharge  his  part 
of  the  agreement  in  not  having  paid  the  allowance,  he  could  not 
call  upon  defendants  to  fulfil  theirs. 

The  Court  conceive  that  the  Principal  Sudder  Ameen  has 
erred  in  the  first  reason  of  his  judgment,  and  that  the  terms  of 
the  agreement  afford  the  plaintiff,  as  heir  and  representative  of 
the  late  Rajah,  a  ground  of  action  against  the  other  party,  in 
order  to  compel  an  observance  of  its  conditions,  but  they  agree 
with  him  that  the  fulfilment  by  defendants  of  this  part  of  the 
contract  is  contingent  on  plaintiff's  completion  of  it,  and  that 
plaintiff  cannot  avail  himself  of  the  conditions  in  his  own  favor 
as  long  as  his  own  part  remains  unperformed.  They  further 
observe  that  there  were  other  stringent  conditions  in  the  agree- 
ment, which  must  be  shown  to  have  been  performed,  before  th^ 
plaintiff  can  be  in  a  position  to  sue.  These  conditions,  which 
were  obviously  stipulated  by  the  Ranees  for  their  security  against 
any  misapplication  of  the  sum,  which  thev  undertook  to  discharge 
in  part  liquidation  of  the  late  Rajah's  debts,  were,  that  the  plain- 
tiff should  determine  the  instalments  to  be  paid,  and  point  out 
those  amongst  the  creditors  who  were  to  receive  them,  and  whose 
acquittances  were  to  be  delivered  by  defendants  to  him.  Nothing 
of  this  has  been  done.  On  the  contrary,  the  plidntiff  has  sued 
for  the  whole  amount  at  once  and  in  his  own  behalf.  Hie  grounds 
of  the  suit,  as  it  at  present  stands,  are  therefore  materially 
defective ;  but  a  dismissal  would  be  injurious  to  the  plaintiflPs 
interests,  and  the  Court,  accordingly,  modify  the  decision  of  the 
lower  Court,  and  declare  a  nonsidt,  with  costs. 


^***ftlt*^/Wt^tti 
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Prbsbnt  : 
A.  W.  BE6BIE, 

Judge, 

AND 

H.  W.  DEANE, 

AND 

S.  S.  BROWN, 

Orra.  JoDdsi. 

CASE  No*  42  OF  1849. 

Btgular  Appeal  from  the  decision  of  Qazie  Ynr  dU  Khanp 

Principal  Stidder  Ameen  of  Jounpore^ 

dated  21  st  November  J  848. 

8IDHUN  KOOREE  and  BABEE  SINGH,  (PLAiirrtm,) 

ArpBLLANirs, 

versus 

Th»  collector  of  Jounporb,  TUJUMMOOL  HOOSSEIN^ 

and  OOMDAH   begum,  widow  of  ATA  HOOSSEIN 

KHAN,  SHAH  WULLEEOOLLAH,  OOMRAO  ALI, 

RADHAKISHEN,  and  RUGBURDIAL, 

(Djsfbndants,)  Rbspondknts* 

Suit  for  possession,  with  reversal  of  the  sale  of  two-thirds 
of  mouzafa  Jypalpore,  pergunnah  Moogra,  and  for  wasUdt, 
amounting  to  Rs.  2,374.  By  a  supplemental  plaint  the  suit  was 
made  to  include  the  reversal  of  tlie  sale  of  the  entire  mouxah, 
and  the  cancelment  of  the  subsequent  transfer  by  private  sale, 
with  the  recovery  of  an  additional  amount  of  Rs.  2^262,  wasildt : 
total  estimate  of  the  suit  R&.  8,574-7-3. 

The  plaintiffs  were  the  proprietors  and  malgoozars  of  two- 
thirds  of  mouzah  Jypalpore,  an  undivided  muhal  in  the  Joun- 
pore  district,  and  held  their  share  in  severalty.  In  1244  Fuslee, 
a  balance  of  revenue  accrued  in  the  mouzah,  and  a  transfer  of 
the  lease  of  the  muhal  to  a  farmer  was  effecte^on  the  usual 
terms,  for  the  recovery  of  the  arrear,  but,  on  the  application  of 
the  proprietors  of  the  remaining  third,  the  farming  lease  was 
annulled  by  the  Commissioner,  and,  on  their  payment  of  the  out- 
standing balance,  they  were  re^adimitted  to  thdr  former  engage-^ 
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ments  for  thek*  own  share,  and  received  by  assi^ment,  under 
8eetion  17,  Begulation  VI.  of  1795,  the  ri^ts  of  the  other 
insolrents  in  the  two-third  share  for  a  term  of  fife  years,  they 
were  at  the  same  time  required  to  pledge  thek  own  share  as 
security  for  the  revenue  demand  on  the  transfared  shares.  This 
airangemrat  was  duly  reported,  and  receired  the  sanction  of  the 
Gorernment  on  the  17th  March  1837.  Four  years  afterwards 
arrears  again  accrued,  and  a  transfer  of  the  lease  of  the  entire 
nrnhal  to  a  stranger  was  agam  attempted,  and  failed.  The  muhal 
was  at  last  put  up  to  sale,  when  the  proprietors  of  the  two-thirds 
came  forward  with  an  application  to  be  allowed  to  redeem  their 
share  on  payment  of  the  original  balance,  but  as  they  were 
either  unwilling  or  unaUe  to  discharge  the  existing  betlance, 
their  offer  was  rejected,  and  the  muluil  was  bought  in  by  the 
Collector  on  the  part  of  Government,  who  resold  it  afterwards 
to  certain  of  the  defeodants^  Plaintiffs  now  bring  their  action 
against  the  Collector  and  the  purchasers  for  the  reversal  of  the 
sales.  They  plead  that  in  a  farming  engagement  recourse  should 
be  had  in  the  event  of  default  to  the  real  and  personal  property 
of  the  farmer,  as  provided  in  Clause  4,  Section  18,  Regulation  V f  • 
of  \79b,  that  the  lease  was  a  farming  engagement,  and  a  per« 
fionaJ  contract  between  the  lessees  and  the  Government,  and  that 
the  conditions  for  the  validity  of  a  sale  for  arrears  of  revenue 
laid  down  in  Section  5,  Regulation  XI.  of  1822,  namely,  that 
the  muhal  sold  form  the  estate  on  account  of  which  the  arrear 
has  accrued,  or  that  it  shall  have  been  specially  pledged  to 
answer  the  demand  in  arrear,  had  not  been  answered  in  this  case, 
and  that  the  sale  was  consequently  illegal.  Other  objections 
were  made  on  the  score  of  the  alleged  irregularity  of  the  pro* 
cedure  of  sale. 

The  Collector  in  his  answer  defended  the  sole  procedure, 
and  contended  that  the  transaction  was  not  a  fanning  one,  but 
a  temporary  transfer  of  rights,  which  did  not  affect  the  liability 
of  the  muhal,  as  an  undivided  property,  to  be  brought  to  sale 
for  arrears  of  the  revenue  assessed  on  it.  It  was  further  urged 
that  as  security  was  not  provided  for  in  the  Regulation  in  such 
cases,  the  circumstance  of  a  pledge  having  been  taken  for  the 
better  security  of  the  revenue  did  not  preclude  the  Revenue 
Authorities  from  proceeding  against  the  muhal,  if  they  pleased. 
The  other  defendants  followed  the  same  line  of  argument,  and 
pleaded  their  several  title  deeds. 

The  Principal  Sudder  Ameen  decided  that  the  sale  proceed* 
ing  was  regular  and  complete  in  all  its  forms,  and  that  the 
muhal  was  answerable  for  the  balance,  which  the  plaintiffs  had 
failed  to  liquidate.    The  suit  was  accordingly  dismissed. 
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In  appeal*  the  same  arguments  are  ui^ped  on  both  Ade9i 
The  single  objection  to  the  regularity  of  the  sale,  which  has  beea 
renewed  in  appeal,  has  been  abandoned  by  the  appellant's  vakeel^ 
and  it  will  only  be  necessary  to  consider  the  chief  ground  on 
which  the  suit  has  been  brought*  The  appellants'  reasons,  the 
Court  observe,  are  based  on  the  assumption  that  the  arrange- 
ment was  a  farming  one  under  Clause  4  of  the  Section  17»  which 
discharged  the  muhal  from  all  further  liabilities,  and  transferred 
them  to  the  person  and  property  of  the  formek*,  but  the  Court 
do  not  find  this  assertion  borne  out  by  the  record,  which  affords 
no  evidence  of  the  arrangement  having  had  the  form  and  force 
of  a  new  engagement.  On  the  contrary,  it  is  clearly  shown  from 
the  purport  of  the  deed  of  transfer,  and  from  the  other  docu* 
ments,  tnat  it  was  reported  and  sanctioned  as  one  of  temporary 
transfer  of  the  rights  of  the  insolvent  putteedars,  buiaur  sipoor* 
dugee,  under  the  first  Clauses  of  the  Section  IJj  the  Clause  4 
cited  by  the  appellants  appl3ing  to  mutations  of  lease  made  to 

Sersons  not  hemg  themselves  zumeendars  or  putteedars  of  the 
efaulting  muhal.  The  act  therefore  of  the  Collector  in  super- 
adding a  cautionary  pledge  of  the  transferrees*  share  was  supers 
fluous,  and  could  not  change  the  nature  of  the  transaction,  or 
convert  the  lien,  which  the  Government,  under  the  prindpal 
laid  down  in  Section  29,  Regulation  XI.  of  1822,  has  b^ 
declared  to  hold  on  the  muhal  itself  in  <mses  of  intermediate 
temporary  transfer  into  an  individual  responsibility.  The  Court 
see  no  reason  to  interfere  with  the  judgment  of  die  lower  Courts 
which  is  confirmed  m%h  costs. 


Digitized  by  VjOOQIC 


181 

Thb  18th  July,  1860. 
Prbsknt: 
S.  &  BROWN, 

OffO.    J|7DGB* 

* 

CASE  No.  95  OF  1850, 

Special  Appeal  from  the  decision  of  A.  Lang,  Esq.,  Judge 
of  Allahutad,  dated  5th  January  1850. 

SEBTULPERSHAD,  voa  himsblp,  and  as  guardiav  of 

KOONJOO    LALL,    minor   (Dbfbnoant,) 

Appbllant, 

versus 

JOHOREE  KHAN/mookhtbbabof  ABDOOL  RUHMAN 
KHAN,  (Plaintiff,)  RBSPONDBNr^ 

The  particulars  of  this  case  are  given  io  the  decisions  for 
January  last. 

A  special  appeal  was  granted  to  try  whether  the  Judga 
i^as  not  bound  to  determine  in  the  case,  whether  Seetulpershad 
was  or  was  not  the  real  purchaser  at  the  sale,  the  point  being 
material  to  the  issue. 

The  suit  is  to  set  aside  a  deed  or  ikrarnamah  said  to  have 
been  executed  by  one  Sheong  Singh,  sale  purchaser  of  the 
rights  and  interest  of  Badshah  Singh,  putteedar  or  sharer  in  the 
mouzah,  in  favor  of  Seetulpershad,  on  the  ground  of  the  preemp- 
tion agreement  entered  into  by  the  sharers  at  the  time  of  settle- 
ment, the  plaintiff,  as  putteedar,  claiming  the  right  of  purchase 
from  Sheoraj  Singh,  in  preference  to  Seetulpershad.  Seetulper- 
shad amongst  other  reasons  alleged  that  the  purchase  was  in  reality 
made  by  himself  in  the  name  of  Sheoraj  Singh ;  that  the  appli- 
cation for  transfer,  which  had  given  occasion  for  the  suit,  was 
nothing  more  than  a  matter  of  form,  and  that  there  was  in  con- 
sequence no  ground  for  the  preemption  claim.  On  this  point, 
the  Judge  has  recorded  ^^  that  whether  Seetulpershad  was  or 
**  was  not  the  real  purchaser  at  sale,  Sheoraj  must,  as  far  as 
*^  this  suit  is  concerned,  be  considered  to  have  been  so,  the  pro« 
**  perty  having  been  purchased,  and  the  money  paid  in  his  name, 
^  ne  having  \^n  recorded  as  purchaser  in  the  Collector's  books, 
^^  and  no  deed  having  been  executed  at  the  time  by  him  in  favor 
*^  of  Seetulpershad,  the  deed  of  agreement  produced  being  dated 
ff  seven  months  later*''    The  C^urt  observe  that  the  reasons* 
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for  this  finding  are  inyalidi^ted  by  tbe  anluguity  of  the  first 
sentence^  and  further,  that  the  evideace  adduced  by  Seetulpershad, 
in  support  of  the  averment  of  purchase  made  by  him  in  his 
answer  and  reasons  of  appeal,  has  not  been  noticed  by  the  Judge, 
according  to  tbe  reasons  set  forth  by  the.parties  in  their  plead- 
ing. It  is  of  primary  importance  to  the  decision  of  the  case  that 
the  point  at  issue  of  whether  Seetulpcrshad,  was  or  was  not  the 
real  purchaser  should  be  clearly  determined,  and  as  the  decisioa 
on  this  point  is  defective,  it  is  anmiUed^  and  the  case  remaaded 
to  the  Judge,  who  will  proceed  to  dispose  of  it  with  advertence 
to  the  foregoing  remarks.  Refund  of  stamp,  and  costs  as  usuaL 


Thb  laiB  Jmrs,  1850. 
Prbsbnt : 
S*  S*  BROWN^ 

CASE  No.  91  OF  1850. 


Offo.  Judgb. 


Special  Jppealfram  the  decision  of  J^  P.  Gubbins,  Esg.,  Judgg 
of  Sehlie,  dated  HA  Januarp  1850. 

SUNHEE  RAM,    (Dbfbnoant,)  Appbllant, 

versus 

600LAB  ANB  KHOOBEE,   (PLAfNTiFFS^)   Rbsfvndbnts. 

The  particulars  of  ttis  case  are  gbren  in  the  deewons  toe 
January. 

A  speciidi  appeal  was  granted  to  try  wtiether  the  Judge 
was  not  required  by  jodidal  usage  to  decide  the  matter  el 
dispossessioa  under  the  statute  of  Kmitatien  before  procetdiBg 
to  pass  a  decision  oa  the  laerits. 

The  part  of  tbe  Jadge's  deeirien  to  which  ezeeption  btf 
been  takea  in  special  appeid  is  the  felfowing. 

'^Otie  point,  hofweiiw,  is,  I  think,  quite  ctear,  viz.,  that  (ie 
*^lioon»ff  was  right  io  not  mnsuiting  tfte  plaiotifl^  torUke 
^'reason  advanced  bySnnheeRaMi^  seeing 'that  tfiequesMoa  of 
^  the-  statute  eannot  be  property  disposed  ef  without  an  enqviry 
^^  inte  the  merits  of  the  case,  tov  even  suppeaing  the  pliontiils 
^'  to  luwe   bee&    oat  9f  possession  as  long^  as  the  def^dAt 
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^  pretends,  yet,  if  their  acmuDt  prore  olberwise  correct,  the 
'^  claim  must  still  be  investigated  under  Regulation  II.  of  1805. 
^^  After  carefully  examining  the  whole  of  the  proceedings,  and 
*'  calling  for  some  further  OTidenoe  in  hopes  of  getting  nearer 
*^  the  truth,  I  am  of  opinion  that,  although  the  matter  may  still  be 
^'  considered  doubtful,  the  plaintiffs  are,  upon  the  whole,  the 
*'  strongest  of  the  two,  and  that  there  is  not  8u£Eicient  ground 
^'  for  interfering  with  the  decision  of  the  lower  Court,  which  I 
^*  accordingly  affirm  with  costs/' 

It  appears  that  the  defendant  pleaded  the  statute  of  limita* 
tion  in  bar  of  the  siutu  The  plea  was  rejected  by  the  Moonsifl^, 
who  proceeded  to  a  decision  on  the  merits^  and  it  was  renewed 
in  appeal.  The  Judge,  in  considering  that  the  question  of  the 
statnio  cfHdd  not  be  disposed  of  wiihoul  extferiog  ra  the  merits, 
has  overlooked  the  rule  in  the  2od  paragraph  of  the  Circular 
Order  of  the  13th  September  1843,  which  directs  the  Judge  to 
restrict  himself^  in  the  first  instance,  to  the  a^tudicatioa  of  the 
plea  of  lapse  of  time  in  bar  of  jurisdiction,  and  has  further 
passed  a  decision  on  the  merits  without  first  determining  whether 
the  suit  was  admissible  under  the  law.  With  regard  to  the  rea- 
son assigned  fbr  this  deviation  fi:em  the  estabKshed  rule,  the 
Court  observe  that  It  is  not  relevant  to  the  case,  as  no  special 
plea  under  the  Regulation  U.  of  1805  was  advanced  bj  the 

Elwitiffs  themselves,  who  have  not  claimed  the  benefit  of  that 
tw.  On  the  contrary,  they  assert,  in  their  plaint,  their  oossesston 
jointly  with  defendant  up  to  the  year  1848.  The  aecision  is 
therefore  overruled,  and  the  case  remanded  to  the  Judge,  who 
will  reconsider  it  with  reference  to  the  foregoing  remarlau 
Refund  of  stamp,  and  costs  as  usual. 
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Tbs  20th  Jvly,  1850. 

Prbsbnt  : 

A.  W.  BE6BIE, 

JUDQE. 

CAS£  No.  143  or  1850. 

Special  Appeal  from  the  decision  of  Mohumed  Luteef  KhoHf 

Principal  Sudder  Ameea  of  Goructpore, 

dated  15th  November  1849. 

JANKEE  PANDE  and  HURRY  PANDE,  (Dbfxnoants,) 
AppbllantSj 

versus 

DOOKHEENATH  TEWAREE  and  othbrs^  (Plaintiffs^) 

RBSPONDBNTd. 

Plaintiffs  sued  to  recover  possession  of  55  beegabs  15  bis- 
wahs  of  birt  land  in  mouzah  Buriarpore,  and  to  expunge  the 
names  of  the  defendants  from  the  Collector's  register^  thej 
having  been  therein  recorded  as  proprietors  in  execution  of 
decree  obtained  by  them  against  Indurdhowun  Sahee,  the 
sumeendar  of  Buriarpore,  who  had  granted  biri  tenures  oat  of 
that  estate  to  both  the  parties  in  this  suit.  This  land,  the  plain* 
tiffs  alleged,  belonged  to  their  birt,  and  had,  by  means  of  the 
above  decree,  been  collusivdy  cut  off  from  it  by  the  defendants 
and  Indurdhowun  Pal.  They  appeared  as  oozurdars  in  this 
matter  both  in  the  Ck>llector's  and  Civil  Courts,  but  had  lieen 
unable  to  obtain  redress. 

The  defendants,  on  the  other  hand,  deny  that  the  land  in 
question  had  ever  been  included  in  the  plaintiffs'  birt,  and  affirm 
that  it  is  comprehended  in  their  own  birt,  which  fact  had  been 
established  by  the  result  of  the  suit  instituted  by  them  agunst 
the  zumeendar,  Indurdhowun  Pal. 

The  Sudder  Ameen  dismissed  the  plaintifiy  claim  as 
unfounded,  recording,  in  detail,  his  reasons  for  coming  to  that 
conclusion.  The  Principal  Sudder  Ameen  reversed  the  Sadder 
Ameen's  decision,  and  decreed  in  favor  of  the  plaintiffs. 

A  special  appeal  is  granted  *^  to  determine  whether  Ae 
^  Prindpal  Sudder  Ameen  has  not  violated  judicial  usage  is 


Digitized  by  VjOOQIC 


186 

'^  revefsing  the  Sudder  Ameen's  deciidon  Without  recording  any 
*^  arguments  or  reasons  in  refutation  of  those  on  which  the 
'^  Sudder  Ameen^s  judgment  is  based/' 

JaDGMBNT. 

It  b  imposfflble  to  allow  the  decision  of  the  Principal  Sud« 
der  Ameen  in  this  case  to  stand.  He  has  not  advanced  a  single 
argument,  or  stated  a  single  reason,  for  reversing  the  Sudder 
Ameen's  decision.  All  he  has  done  is  to  copy,  word  for  word, 
the  petitidn  of  appeal  preferred  by  the  nlaintifis^  and  having 
done  80,  he  adds,  that  the  reasons  contained  in  the  said  petition 
of  appeal  are  sufficient  to  justify  the  reversal  of  the  Sudder 
Ameen's  decision,  and  he  reverses  it  accordingly.  This  is  not 
the  mode  of  proceeding  to  be  pursued  by  an  appellate  Court. 
The  Principal.  Sudder  Ameen  should,  before  he  proceed  to  upset 
the  decision  of  the  lower  Court,  have  refuted,  or  at  least  enaea- 
Tored  to  refute,  in  detail,  the  various  reasons  assigned  by  the 
Sudder  Ameen.  The  impropriety  of  the  Principal  Sudder 
Ameen's  proceedings  in  the  present  case  is  the  more  glaring,  ag 
the  first  and  chief  objection  of  the  plaintiffs  to  the  dedision 
of  the  Sudder  Ameen  is  that  it  was  incomplete.  If,  therefore, 
the  Principal  Sudder  Ameen  admitted  the  validity  of  the  objec- 
tions, he  ought  to  have  given  his  reasons  overruling  that  objec- 
tion, and  for  proceeding  to  dispose  of  the  case  finally.  But  I  believe 
the  real  fact  to  be,  that  the  Principal  Sudder  Ameen  has  not 
himself  sufficiently  considered  the  reasons  assigned  by  the 
Sudder  Ameen  for  dismissing  the  plaintiffs'  suit,  and  that  he 
reverb  the  judgment  of  the  lower  C<»urt  in  this  summary 
manner  to  save  himself  the  trouble  of  discusdng  its  merits.  I 
must  observe  also  that  there  is  a  little  trickery  resorted  to  in 
the  wording  of  the  decree,  hj  which  the  argument  contmned  in 
the  petition  of  appeal  is,  at  first  sight,  made  to  appear  as  that 
of  tne  Principal  Sudder  Ameen  himself,  and  it  is  only  by  a 
minute  examination  that  the  real  fact  becomes  apparent :  such 
a  proceeding  as  this  can  hardly  be  ascribed  to  mistake  on  the 
part  of  the  decree  writer. 

I  annul  the  decision  of  the  Principal  Sudder  Ameen,  and 
remand  the  case,  in  order  that  he  may  pass  a  fresh  dedskm^  and 
record  his  reasons  in  detuL 
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IViB  OSftd  JtJLT>  185a 
A.  W.  BEGBlfi, 

JcTDGBy 
AND 

H.  W/I>EANE^ 

AND 

CASE  No.^  d^  ld49. 

i%ifdlti/  dppeai  frcfm  Hie  tlecUim  ^  &.  JPhn^r,  JSif .,  Jm^  ^ 
iBdpm%  ifa^€rf  27t*  «/«me  1940. 

40RAWU11  SINBH^  (pLAmtlW,)   ApPELlANt^ 

IVlfeHTAB  SINGH^  <t)lBi?*N0A>9t,)  RKdiEK>Ki>BNt*. 

l%e  Mstbtt  i>f  this  i^^  Wffl  b^  Jbtad  in  the  printed  dfeci- 
iklik  bf  the  ^iftah  tkmrts  fonr  JuM  1849. 

R  %f^|)ett^'t'hatthe  pMntilbl^ed  inifae  MoofislMPii  Oonrl 
t(^  \it  recaraed  ih  ptoce  of  tbe  defendant  as  proprietor  of  ceitttfai 
HttrA^  p^6perty,  tiiiich  th\e  kttet  had  transffetted  to  him  tiKifcr 
a  4eedbf  *sri^.  It  lirai^  pleaded  in  that^t  by  the  defetida&l, 
Bteht^b  Smgb^  lihat  he  had  not  teeeived  any  conslderfttion  fttr  die 
d^d  of  siile,  and  it  tras  pkaded  by  Mohair  Shigh,  tme  ^  Uie 
slb^tiers  {nthe  village,  Who  tras  also  made  a  defbadant,  tbattiK 
purdh^is^  money  is  e^<?e8sive.  and  so  rated  t)n)y  hi  order  to  defeii 
daintiB  to  tt^eSmpdon,  wlndi  the  (Mher  members  of  the  comma* 
Mty  trouM  Otfherwrse  Mt  for\Vlu*d.  TheMoOnsi^  however^ 
dtereed  the  base  ita  the  ptaintiff's  fnvor.  On  appeal  by  the  defen* 
daiA,  MehtiA)  l^ngh,  to  lihe  ZAU^h  Cdurt.  the  Jdd^  passed  the 
folkMng  decii^ofi.  ^^  As  plaintiff  )n  his  petition  t>f  plimit 
^  dec32ifk^  ^  ^uivatent  to  have  been  a  eash  payment,  but,  after** 
^  wards,  in  reply  to  the  observations  t)f  defendant,  detofatt^  a 
'^  large  portion  to  have  been  an  old  account,  and  the  remainder, 
«'  Yls.  wO,  only  a  cash  pavmetit,  whilst  hi  imother  tase  (Mohan 
^  ^tfglh,  ptdJhi^  \tt  sltys  &e  old  accofunt  bad  teftfretice  to  ^deettes 
<<  agiunst  appellant,  yet  he  only  specifies  one,  tfrnonntliig  Id 
^  Rs.  200 ;  and  as  with  reference  to  Mohun  Singh's  answer  in 
<'  this  case,  the  purchase  money  seems  excessive,  I  do  not  credit 
<<  plmntiffis*  witnesses,  and  beneving  the  claim  to  be  fictitioiis» 
<<  I  cannot  uphold  the  Moonsiff's  decision^  and  give  a  decree  vol 
^  favor  of  appellant,  with  costs.'' 

14  A 
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A  special  appeal  was  admitted  ^^  to  try  whether  the  Jnig^ 
^  can  legally  dedare  a  registered  deed  iaralid  between  parties  whp 
^  have  attested  its  validity,  and  who  acknowledged  that  tbi^y 
^'  attested  it,  and  this  on  merely  specalativt  grounds.'' 

The  Court  are  wiaiiinioiisly  of  opinion  that  the  ease  pre** 
aents  no  legiUmate  ground  of  special  appeal.  The  issue  to  be 
tried  by  the  Court  i>elow  was  one  of  fact,  yu,  whether  the  defend-* 
ant,  in  making  over  his  landed  pn^ity  to  the  piaintiC  had 
recdved  from  the  transierree  the  due  e^aivalent  for  it,  so  as  to 
entitle  tiie  plaintiff  to  a  decree  tor  possession.  The  Judge  hSiS 
ruled  that  Cact  in  the  defendant's  favor,  and  the  mere  eirciMaistanoe 
that  a  petition  of  form  presented  by  the  defendant  to  the  Register 
of  deeas,  or  to  the  CoUeetor,  with  a  view  to  transfer  of  naasiesy 
may  have  contained  an  admissiw  thiM;  he  bad  reedved  his  money 
by  no  means  tafcss  it  out  of  the  province  of  the  Judge  to  det^« 
mine  the  point,  should  it  be  contested  on  suit  before  him* 
Wherefore,  the  Court  ^oniss  the  appeal,  wiAh  all  eests  of  mU 


Tajs  23b D  Jdi.t,  I860. 

PastsirTs 

A,  W.  BEGBfE, 

J^DtSf, 
AND 

H.  W.  DEANE, 

AND 

S.  8.    BROWN, 

Orwc.  J0OOBS. 

CASE  No.'250  op  1849. 

I^cial  Appeal  Jrom  the  decision  o/R.  J.  Tayler,  Esq.,  Judge  of 
Jounpore^  dated  14M  June  1848, 

SHEIKH  DOAB  ALI,  (Plainti#f^  Afpblulnt, 

versus 

SEETUliDSEN  SINGH  and  omnts,  (Difckdakts,) 

Rbspondjbnts* 

The  particulars  of  this  case  are  giren  in  the  prkited  deei- 
lions  of  the  Zillab  Courts  for  June  1848. 

It  is  shown  by  the  record  that  the  plaintiff  fonaeffr  sued  to 
be  put  in  possession,  under  a  deed  of  sale,  of  certain  fractional 
AuM  in  19  noswbs,  whieh  arepartof  a  tefooj^iMijof  aO  mouzahs, 
hminf  an  wiU^ided  jntiaiai  and^in  order,  as fae  eoncei?ed,  to 
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ItiiMt  the  reattirements  of  the  law  in  instituting  hici  sult^he  formed 
a  conjectural  estimate  of  the  value  of  each  of  the  shares  with 
reference  to  such  portion  of  the  jumma  as  might  be  supposed 
to  fall  upoii  them,  and  having  added  them  together;  fixra  the 
total  value  of  his  suit  at  that  amount.  He  was  nonsuited  by  tiie 
Officiating  Judge,  on  the  ground  that  the  value  of  his  suit  should 
iiave  been  computed  on  the  principle  laid  down  in  Article  8, 
{Schedule  B,  Regulation  X.  of  1829.  The  pldntiff  revived  his 
suit,  fixing  the  venation  thereof  at  the  amount  of  the  sale  price, 
viz.  Rs.  3,510.  The  Principal  Sudder  Ameen  passed  a  decree  in 
his  favor.  On  an  appeal  preferred  by  certain  of  the  defendants, 
the  Zillah  Judge,  in  a  decision  of  which  no  abstract  can  be  offered, 
Bgfdu  nonsuited  him.  The  judgment  of  the  lower  Ck>urt  is  as 
follows.  '^  In  my  opinion,  however,  the  orig^al  mistake  that 
was  pointed  out  in  biscuit  has  not  been  rectified.  It  was  not  the 
Officiating  Judge's  intention  that  the  fees  were  to  be  paid  accord- 
ing  to  the  amount  of  the  deed  of  sale,  but  the  order  was,  that 
the  value  claimed  should  be  properiy  estimated,  and  it  was  conse- 
quently necessary,  in  reference  to  this  judgment,  that  the  plaintiff, 
according  to  his  share  in  each  mouzah,  shoidd  fix  its  value  In 
regard  to  its  worth,  and  state  the  amount  of  such  share  in  the 
mouzah  separately,  and  then  the  value  of  the  shares  in  all  the 
mouzahs,  paying  the  fees  of  (Government  on  the  sum  total.  The 
nature  of  the  present  suit  is  the  same  as  that  first  instituted  by 
the  plaintiff,  claiming  a  fourth  share  in  some  villages,  a  «xth 
and  a  half  in  others ;  amongst  the  defendants  several  had  to  reply 
for  their  interest  in  some  v^ages,  and  others  for  other  villages, 
and  untU  the  proper  value  was  fixed  on  each  separate  mouzah, 
it  could  not  be  ascertained  what  fees  on  the  appeal  ought  to  be 
demanded  from  each  defendant,  which  is  a  great  error.  The 
plaintiff  has  wilfully  brought  forward  his  suit  contrary  to  the 
terms  set  forth  in  the  Officiating  Judge's  decision.  Had  he  done 
so  inadvertently  or  through  forgetfulness,  a  supplemental  petition 
of  plaint  might  have  been  received  to  correct  this  serious  mistake, 
and  the  Principal  Judder  Ameen  should  not,  in  the  face  of  it, 
have  proceeded  to  investigate  the  case.  In  my  mind,  until  the 
correct  valuation  of  the  land  is  settled,  and  fees  paid,  as  bud 
down  in  the  former  Offidating  Judge's  decision,  no  enquiry  can 
take  place.  Great  loss  of  fees  due  to  Government  would  be  sus- 
tained by  overlooking  this  premeditated  error  of  the  plaintiflb. 
Under  these  circumstances,  therefore,  the  appeal  is  decreed,  the 
Principal  Sudder  Ameen's  decision  reversed,  and  the  respondent^ 
original  claim  nonsuited.  The  respondents  must  pay  tne  appel- 
lant's costs  in  both  Courts." 

A  special  appeal  was  admitted  ^^  to  try  whether  the  nonsml 
^t  the  Judge  was  right  or  not ;  and  if  not  i%ht,  whether  it  shouM 
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be  modified  or  rescinded,  and  on  what  principle  the  appellant 
should  calculate  his  fees ;  and  whether  be  might  correct  his  error, 
if  any,  in  a  supplemental  petition." 

It  is  the  unanimous  opinion  of  the  Court  that  the  order  of 
nonsuit  cannot  be  upheld*  The  plaintiff  having  purchased,  as  by 
one  transaction,  property  consisting  of  broken  pcurtions  of  a  num- 
ber of  villages  held  under  a  common  jumma,  it  is  obviously 
impossible  for  him  to  set  forth  the  amount  he  pays  for  each 
separate  portion,  unless  on  an  estimate  wholly  fanciful  and  capri- 
cious. The  deed  of  sale  contains  no  specification  of  the  amount 
for  which  each  share  is  sold,  and  there  cannot  therefore  be  any 
better  criterion  of  the  aggregate  value,  as  it  seems  to  the  Court, 
than  the  sum  which  the  buyer  agrees  to  give  and  the  sellers  to 
take.  It  is  quite  unnecessary  for  the  Judge  to  combat  prospective 
difficulties  arising  out  of  the  possibility  of  appeal  by  some  and 
not  by  all  of  the  defendants, — the  question  for  bis  consideration 
being,  whether  or  not  a  nonsuit  is,  under  the  law,  ifnperative. 
The  Court  are  clearly  of  opinion  that  it  is  not  imperative ;  and^ 
moreover,  it  is  not  easy  to  see  how  the  plaintiff  is  to  bring  his 
suit  at  all,  if  not  permitted  to  bring  it  in  its  present  form. 
Accordingly,  they  reverse  the  order  of  the  Zillah  Judge,  and 
remand  the  suit  to  him  In  order  that  it  be  tried  on  its  merits. 


Thii  23rd  July,  1850; 

Pbssbnt  ; 

A.  W.  BEGBIE, 


JUD6B» 


H.  W.  DEANE, 

AND 

S.  S.  BROWN, 
4  Qrro.  Judges. 

CASE  No.  18  OF  1850. 

Special  Appeal  from  the  decision  of  8.  Fraeer,  Esq.,  Judg^ 
of  Bareilfy,  dated  29th  August  1849. 

BHEEKA  SINGH^  (Dbvbndant,)  Appellant, 

versus 

CHUTTA  SINGH  and  othbbs,  (Plaintiffs,) 
Bbspondbnts. 

The  case  will  be  found  reported  at  page  187  of  the  dedsion 
fi^  Zillah  Bareilly,  for  the  month  of  August  1849. 
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A  gpedlil  appeal  waa  granted  to  try,  Istfy,  ^  wliether  tfte 
lawer  Courts  were  jqatlficd  in  giviag  a  doeree  in  favw  of  the 
plaintiffs  on  a  plea  inconsistent  with  that  fStMnnerljr  urged  by 
them  in  a  previous  suit, — no  mention  of  the  present  plea  being^ 
made  by  them  in  the  prefious  suit  in  the  Court  of  first  Instance  ; 
2ndly,  as  the  Judge  apparently  discredits  the  alleged  sale  by 
Goolabee  to  the  appellants,  was  he  justified  in  deeredng  in 
fayor  of  the  plaintiff's  claim  to  preemption  7*' 

JcJOCMENt. 

The  Court  are  unanimous  in  considering  the  decision  of  the 
^udge  erroneous  for  the  reasons  assigned  in  the  certificate  of 
special  appeal.  In  the  first  suit  instituted  by  appellant,  the 
irespondents  did  not  resist  the  claim  on  the  plea  of  right  of 
preemption  under  the  wajib-uL-urz ;  they  asserted  that  they  were 
the  actual  purchasers  of  one-third  of  the  ten  biswahs  formerly 
belonging  to  Goolabee,  and  that  the  alleged  transfer  to  appellant 
was  fraudulent.  Being  defeated  on  that  occasion,  and  Bhedca 
Singh's  purchase  being  declared  ralid,  they  now  shift  their 
ground,  and  claim  the  property  by  right  of  preemption, — a 
plea  which,  if  good  for  any  thmg,  should  have  been  urged  in  the 
first  suit,  in  the  Moonsiflrs  Court,  and  which  is  quite  inconustent 
with  their  original  plea*  To  admit  such  trickery  as  this  wonld 
be  a  perversion  of  the  powers  of  a  Court  of  Justice*  The  Coort 
further  observe,  that  the  observations  of  the  Judge  clearly 
indicate  his  belief  that  the  sale  by  Goolabee  to  the  appellant 
was  collusive  and  fraudulent,  that  no  such  sale,  in  fact,  had 
taken  place,  yet,  he  upholds  the  decree  of  the  Moondff*  in 
favor  of  the  respondents'  right  of  preemption,  apparently  over- 
looking the  principle  that  ^'  a  right  of  preemption''  cannot  be 

claimed  previous  to  ac^na/ sale.*  The 
dS^^^^^^^'    mpondentt  in  the  pr^nt  case,  ^  they 

deny  the  validity  of  the  sale  by  Goola- 
bee, to  appellant,  and  assert  that  the  decree  obtained  by  the  latter 
was  collusive  and  fraudulent,  are  not  entitled,  in  the  same  breath, 
to  put  forward  a  claim  to  preemption,  \ihich,  necessarily,  pre- 
supposes a  bond  fide  sale,  of  the  fraudulent  and  vexatious 
character  of  the  present  suit, — the  fact  that  the  respondents  did 
noty  on  the  occasion  of  the  application  for  dakhU  i/uay,  by 
appellant,  make  any  otyection  thereto,  under  the  terms  of  the 
wafithul-ttrz,  is  sufficiently  indicative.  That  was  the  time  for 
resisting  the  intrusion  of  a  stranger,  and  doubtless  the  Revenue 
Authorities  would  have  readily  listened  to  their  complaint,  bad 
it  been  then  preferred. 

For  the  reasons  above  recorded,  the  Court  reverse  the  detisioB 
of  the  Judge  and  Mooasiffi  and  dismiss  the  soiti  with  all  oq^tti 
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Tab  23r]>  Jolt,  18S0L 

Prbsbnt  : 

A.  W.  BEGBIE, 

Jddgb, 

H.  W.  DEANE, 

ANI> 

S.  S.  BROWN, 

OrFO.   JUDQEB. 

CASE  No,  19  ov  1850. 

Special  Jppeal  ftopftht  decisiati  of  S.  Fraser,  Esq.,  Judge  e§ 
Bareifly,  dated  29th  4^u»i  1640. 

BHEEKA  SINGH,  (Dbfbndant,)  Appbllant, 

ver$94$ 

BANEE  SINGH  and  othkrs,  (Plaintiffs,)  Bbbpondbnts. 

Fide  page  189  of  the  printed  decisioiis  for  Bareilly  for  the 
-month  of  Auj^ust  1849* 

This  case  is  exactly  similar  in  all  the  droumstanpes  ta  the 
preceding  on^  NOf  18,  (this  day  disposed  (^^  A  W^oi4  WP^&l 
was  admitted  and  tb^  deci^n  of  iba  jov^  Cwrts  is  r^epsed 
on  precisely  the  sanU)  grpund9«  Coitp  W  h^  paid  by  tho^ 
respondents. 


^"^  >«»i»y%'<»y»««iiw 
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Thb  23rd  July,  1850. 

Present: 

A.  W.  BE6BIE, 

Judge, 

▲NO 

H.  W.  DEANE, 

AND 

S.  S.  BEOWN, 

Qffg.  Judges. 

CASE  No.  8  OF  1850. 

Special  Appeal  from  the  decision  of  C.  R.  JuUoh,  Esq.,  Juig0 
of  Mirzapare,  dated  16M  July  1849: 

RAMPEBTAB  and  others,  (Plaintiffs^)  Afpbllantb. 

versus 

MOHUNT  PURSEBAM  GEER  and  others,  (Defendants,) 

Respondents, 

For  the  particulars  of  this  case  see  page  93  of  the  printed 
decisions  for  Zillah  Mirzapore  for  the  month  of  July  1849. 

A  special  appeal  was  granted  to  try  the  following  points: 

<'  Istiy.  Whether  the  Judge,  having  declared  that  the  Prin- 
*^  cipal  Sudder  Ameen  ought  to  have  nonsuited  the  case  without 
^^  recording  his  opinion  regarding  the  -  two  former  mortgage 
*^  bonds,  was  justified  in  upholding  an  order  admitted  by  him 
'*^  to  be  irregular;  and  whether  he  ought  not  to  have  remanded 
<^  the  case  to  the  Principal  Sudder  Ameen,  in  order  that  the  latter 
<^  functionary  might  amend  his  decision. 

^'  2ndly.  Whether  the  order  of  notimt  passed  by  the  Prin- 
<^  cipal  Sudder  Ameen  and  upheld  by  the  Judge  is  correct ;  or 
<^  whether  they  ought  not,  under  the  view  taken  by  them  of  tho 
^  case,  to  have  passed  a  decision  on  the  merits.'^ 

Judgment, 

The  Court  are  of  opinion  that  the  decision  of  the  Judge  it 
open  to  the  objections  specified  in  the  certificate  of  appeal,  sup* 
posing  (which  however  is  not  the  case)  that  ike  Judge  was  cor< 
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rect  in  declaring  that  the  Principal  Sudder  Ameen  ^'  ought  to 
*^  have  nonsuited  the  case  without  recording  his  opinion  regard* 
^'•ing  the  two  former  bonds :''  it  is  clear  that  he  should^  according 
to  his  own  view,  have  remanded  the  case,  in  order  that  the  Prin- 
cipal Sudder  Ameen  might  expunge  from  his  decision  such  part 
as  seemed  to  the  Judge  improper  to  remain  on  the  record,  but 
this  point  is  of  minor  importance  in  comparison  with  the  graver 
error  committed  by  both  the  lower  Courts  in  passing  an  onler  of 
nonsuit  at  all.  The  Court  do  not  recognize  the  vs^dity  of  the 
reason  assigned  by  the  Principal  Sudder  Ameen  for  nonsuiting 
the  plaintiffs^  viz.  that  '*  the  mortgagees  had  associated  with 
^  themselves  Dabeedial,  Baneepershs^  and  Babooram,  whose 
<<  names  are  not  to  be  found  in  the  mortgage  bond  for  Rs.  1,201/' 
The  present  suit  was  brought  on  the  su&equent  mortgage  bond 
for  Rs.  1>30I,  which  was  executed  hj  Rajah  Jugut  Singh  in  favor 
of  all  the  plaintiffs,  and  this  is  sufficient  to  justify  the  association 
of  the  three  persons  above  named  in  the  plaint.  The  opinion 
of  the  Judge,  also,  that  ^'  as  the  Principal  Sudder  Ameen  has 
<^  decided  that  the  third  mortgage  bond  for  Rs.  1,501,  in  which 
^^  the  names  of  all  the  (plaintiffs)  appellants  are  inserted,  and 
^*  on  which  the  claim  is  founded,  had  been  executed  through  the 
^^  collusion  of  the  Rajah  and  appellants,  to  prevent  the  estate 
'*  from  being  placed  under  kham  management  he  ought  to  have 
'^  nonsuited  the  case  without  recording  his  opinion  regarding  the 
''  two  former  mortgage  bonds :''  and  that  his  decision  ^^  in  nonsuit" 
^*  ing  the  case  is  (in  the  Judge's  opinion)  correct,^  is  equally 
erroneous,  vr^  the  order  of  the  Principal  Sudder  Ameen. 
Adopting  (as  he  does  the  conclusion  of  the  Principal  Sudder 
Ameen,)  that  the  third  mortgage  bond  was  collusive,  the  Judge 
'should  have  reversed  the  IMncipal  Sudder  Ameen's  order  of 
nonsuit,  and  have  remanded  the  case  to  be  tried  on  its  merits. 
Fraud  and  collusion  on  the  part  of  plaintiffs  subject  them  to  the 
liability  of  having  their  suits  definitively  dismissed,  without  the 
option  of  renewing  them.  It  is  impossible  to  allow  the  decision 
of  the  Judge  to  stand  in  its  present  irregular  form.  The  Court 
accordingly  annul  both  decisions,  and  remand  the  suit,  through 
the  Judge,  to  the  Principal  Sudder  Ameen,  in  order  that  a  fresh 
decision  may  bepassed^  with  reference  to  Che  foregoing  obser* 
rations. 
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Tbs  29th  Jult^  1850^ 

Prmbnt  : 

A,  W,  B£GB1E, 

AKD 

H.  W.  DEANB, 

8.  8.  BROWN, 

OFro.  JuDOiff* 

CASE  No.  38  ov  1849. 

Special  Appeal  fr&m  the  deeUiam  of  B.  LmMt^ton,  Beq^ 
Judge  of  Moaradabady  dated  12/A  Maj/  1848. 

MUSSUMAT  JEESODAH,  widow  of  BENABSEE  DAS9^ 

ONI  OF  THB   (DbPBNDANT8|)   ApPBLI^NT, 

vernu 

SAHOO  RADHAEISHEN  and  oraiSBS^  (Plaintiffs,) 
Rbspondsnts. 

The  particulars  of  this  case  are  as  follow.  Benarsee  Da^ 
was  proprietor  of  a  firm  at  Furrockabad.  In  1897  Sombnt, 
a  new  firm  was  established  there  under  the  title  of  Lokmun  and 
Gopeenath,  alias  Koonjbeharee  Lall  and  Buldeo  Dass  :  Koonjbe- 
haree  Liall  was  Benarsee  Dass*  son-in-law.  Benarsee  unss  died 
in  1901,  and  his  afiairs  were  wound  up.  In  1903,  the  new 
firm  of  Lokmun  and  Gopeenath  failed,  and  Mussumat  Jeesodab, 
widow  of  Benarsee  Dass,  brought  an  action  against  tiie  bankrupt 
firm  shortly  afterwards,  to  recover  a  sum  of  Rs*  3,000,  which  bad 
been  lodged  in  the  firm  by  a  third  person  on  account  of  Braarsee 
Pass,  and  had  been  held  in  deposit  at  his  credit  with  interest. 
Koonjbeharee  threw  the  case  on  Buldeo  Dass,  and  Buldeo  Dm 
made  answer,  that  Benarsee  Dass  bad  been  a  partner  in  the  firm, 
and  that  the  plaintiffs'  action  could  not  be  sustained.  The  bid 
of  Benarsee  Dass'  partnership  was  consequently  made  the  pdii!t 
at  issue  between  the  parties,  and  the  Principal  Sudder  Ameen 
decided  that  Benarsee  Dass  was  not  a  partner  in  the  firm  of 
Lokmun  and  Gopeenath,  and  decreed  the  scut*  In  apped>  the 
decision  was  upheld  by  the  Judge. 

Shortly  afterwards  a  native  firm,  at  Mooradabad,  instituted 
a  smt  in  the  Court  of  that  district  agunst  the  proprietors  of  the 
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Imnknipt  firm  and  Mussumat  Jeesodah,  as  widow  of  B^narsee 
Dass.  Boldeo  Dass  made  the  same  answer  to  the  plaint,  and 
pleaded  that  be  was  only  the  ostensible  proprietor,  and  that 
Benarsee  Dass  had  been  partner  and  real  manager  of  its  aflFairs. 
Mussumat  Jeesodah  denied  the  partnership  of  Benarsee  Dass^ 
and  claimed  exemption.  The  Sudder  Ameen  decided  that  Benar« 
see  Dass  was  a  partner  in  the  firm,  and  decreed  the  suit  against 
all  the  respondents,  and  the  decision  was  affirmed  by  the  Judge 
in  appeal. 

A  special  appeal  was  admitted,  on  the  application  of  Mussu- 
mat Jeesodah,  under  Clauses  1  and  2,  Section  7)  Regulation  XIX. 
of  Idl?)  it  appearinf^  that  conflicting  judgments  had  been  passed 
by  the  Judges  of  Furruekabad  and  Mooradabad,  as  to  the  part- 
nership of  Benaree  Dass  in  the  late  firm  of  tiokmun  and  Gopee- 
nath. 

The  Conrt  are  of  opinion  that  the  conflicting  decisions  can- 
not stand  together,  and  the  certificate  having  brought  before  it 
the  records  of  both  cases,  the  fact  of  the  partnership  of  Benarsee 
Dass  and  the  liability  Of  Mussumat  Jeesodah  must  now  be 
determined  on  them. 

The  reasons  of  the  Principal  Sudder  Ameen  of  Furruckaba^ 
are  as  follow.    '^  The  point  to  consider  is,  if  Benarsee  Dass,  bus- 
**  band  of  plaintifl^,  is  a  partner  in  this  firm  or  not, — as  also  if 
^  l^deo  Dass  is  a  proprietor  or  not.    I  do  not  think  there  is 
^  any  proof  addncea  or  established  as  to  Benarsee  Dass'  being  a 
^^  partner  in  this  dokan,  and  the  money  put  was  at  his  credit, 
<«  and  was  at  interest  like  that  of  any  other  constituent,  which 
^^  evidently  could  not  make  him  responsible  for  the  payments  of 
^  the  €lokan  as  a   proprietor.    In  the  roobakaree  of  the   1  Itii 
*^  March,  Buldeo  Dass  himself  admits  that  there  never  were  any 
^<  profits  credited  of  the  dokan  to  the  husband  of  the  plaintiff, 
*<  and  his  witness  also,  Kunoo  Lall,  in  rei|ly  to  question  19,  states 
'<  that  Benarsee  Dass'  money  was  kept  in  credit  in  the  dokan 
'^  at  eight  annas  per  cent,  interest,  and  in  reply  to  question  21 
^  says,  that  Benarsee  Dass  did  not  give  any  capital  for  this 
^  dokam ;  he  merely  kept  money  at  interest  for  bis  benefit.  Now^ 
<<  as  Benarsee  Dass  did  not  advance  any  money  towards  establish* 
^Mng  this  dokoHj  or  derived    any  profits  from  its  operations 
*^  beyond  the  usual  interest  io  money  remaining  at  his  credit, 
**  then  how  can  he  be  made  a  partner  under  responsibility  ) 
^' The  most  substantial  |H*oof  of  plaintiff's  husband  not  being  a 
*^  partner  in  this  dokan  is  the  books  of  the  dokan  now  readeKd 
^Mnto  Court  through  the  Nazir,  anditappean  thatfiromths 
^  lime  of  its  existenoe  to  its  dose^  the  balance  sboet  or  chiiia  was 
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^  made  up  three  fimes.    The  first  was  from  1896  to  1897^  which 
^'exhibited  a  profit  of   Rs.  21,000.    The    second  chitia  was 
^'  made  up  to  Kartick,  1898,  with  a  profit  of  Rs.   3,009.    The 
'^  third  was  made  up  to  Asar  J  900,  with  a  profit  of  Rs.  1,000. 
'^  The   profits    of  the  three  chittas  were    ^vided    by  Buldeo 
'^  Dass  or  Gopeenath,  and  Koonjbeharee  Lall  or  Lokmun,  in 
^'  equal  portions.    Then,  as  the  profits  of  this  dokan  have  been 
/^  so.  repeatedly  credited    only  to  these  two  defendants,  where 
'^  is  the  proof  of  any  partnership  on  the  part  of  the  husband  of 
^^  the  plaintiff.  Had  be  been  a  partner,  undoubtedly,  he  would  also 
'^  have  participated  in  the  profits.    The  dishonesty  of  Buldeo  Dass 
*^  shows  itself  very  glaringly.    He  has  no  objection  to  partici- 
'^  nation   in    the  profits,    but  denies  to  pay  when  there  are 
**  losses.    I  think  there  should  be  no  hesitation  in  giving  a 
^^  favorable  award  to  the  plaintiff  for  her  claims.    The  plaintiff 
'^  has  submitted  decisions  of  the  Principal  Sudder  Ameen  of  9th 
*'  April  1845,  copy  of  plunt  4th  May  1846,  and  copy  of  petition 
^'  8th  September  1846.    In  all  these  papers,   Buldeo  Dass  stytes 
*^  himseli  malik  of  the  dokan  of  Gopeenath  and   Lokmun,  and 
^'  for  his  clidms  he  has  obtidned  division.    Thus  it  is  diflBcult  to 
'^  make  out  how  he  can  absolve  himself  from  being  a  partner 
'^  in  this  dokan.    The  witnesses  of  both  sides  state  that  the 
**  hoondees  that  were  drawn  on  the  dokan  of  Gopeenath  and 
'^  Lokmun  were  all  under  the  signature  of  Buldeo  Dass.    The 
^'  papers  thatBuldeo  Dass  has  submitted,  i.  e.,  copy  of  the  decision  of 
^^  the  Judge  13th  December  1 827,  copy  of  the  decision  of  the  Moon* 
^  siff  of  Mooradabad,  24th  February  1844,  and  copy  of  the  bund 
*^  istifsarj  and  copy  of  thepetition  of  Sobba  Bam,  5th  June  1844, 
^*  with  the  motive  of  proving  that  a  partner  without  capital  is  not 
*^  responsible  for  any  losses  of  his  dokan ;  I  do  not  think  that 
*^  these  papers  are  at  all  connected  with  the  case,  or  that  the 
^'  defendant  has  any  papers  to  strengthen  his  plea.''    Thus  &r 
the  decision  of  the  Fumickabad  Courts. 

In  the  first  of  the  series  of  suits  instituted  agdnst  the  part* 
ners  of  the  bankrupt  firm  in  the  Mooradabad  Court,  the  Court 
find  that  the  plaintiff's  proofs  agmnst  the  defendant,  Mussumat 
Jeesodah,  were  limited  to  some  oral  evidence,  and  a  Hindi  note 
addressed  by  Lokmun  and  Gopeenath  to  a  firm  at  Mooradabad, 
announcing  that  their  firm  was  that  of  Kashee  Bam — Benarsee 
Dass.  The  Judge  has  passed  over  the  oral  evidence  as  of  no 
weight,  and  allows  that  the  Hindi  note  is  inconclusive  evidence 
against  Mussumat  Jeesodah,  and  the  Court  fully  concur  in  the 
finding  on  these  points.  There  remains  one  witness,^  who  it 
may  be  observed,  was  produced  by  the  defendant,'  Buldeo 
pass,  with  r^ard  to  whom  the  Judge  observes.  '^  There  is  one 
witness,  whose  evidenoe  deserves  attention^  and  has  consequently 
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been  referred  to  by  the  Sadder  Ameen  as  one  of  tbe  principal 
grounds  of  his  decision.  Laljee  Mull,  banker  of  AUygurfa,  whose 
deposition  was  taken  by  commission,  states,  that  he  receiFcd  a 
letter  from  the  firm  of  Kashee  Ram— Benarsee  Dass,  announcing 
that  the  firm  of  Lokmun  and  Gopeenath  was  identical  with  their 
own/'  This  letter  is  produced  in  Court.  It  is  dated  8th  Phagoon, 
1896  Sumbut,  and  runs  thus  :  '^  Lokmun  and  Gopeenath  ha^e 
^'  written  to  you  on  the  subject  of  correspondence,  and  you  have 
^  written  to  enquire  if  that  firm  is  ours.  That  firm  is  ours,  and 
^'  we  beg  you  to  transact  business  with  them  on  fororable  terms.'' 
There  is  no  signature  to  this  writing,  the  sender  being  known 
from  the  address  at  the  commencement  of  the  letter,  but  the 
assessors  assured  me  that  they  should  themselves  have  no  hesi* 
tation  in  acting  upon  such  communication,  unless  they  have 
some  other  reason  for  doubting  its  genuineness.  Unless  this 
note  be  a  forgery,  and  there  is  no  ground  for  supposing  it  to 
be  so,  it  is  decisive,  and,  in  the  judgment  of  the  assessors  and 
myself,  establishes  the  responsibility  of  Benarsee  Dass.  The  appel- 
lant, Jeesodah,  wodld  have  it  that  this  letter  makes  Benarsee 
Dass  responsible  to  Laljee  Mull  only,  but  the  assessors  agreed 
with  me  in  opinion,  that  no  such  construction  could  be  put  on 
the  words  used.  They  are  indeed  so  clear  as  not  to  admit  of 
discussion, — '^  the  dokan  is  ours, — and  the  fact  of  tbe  notes 
'<  having  been  addressed  to  one  individual,  does  not  afiect  the 
*'  generality  of  the  declaration." 

With  regard  to  this  evidence  and  the  letter  sent  with  it^ 
the  Court  would  first  observe  that  it  was  the  business  of  the 
plaintiff  to  produce  it^  if  they  judged  it  of  importance  to  their 
cause*  Any  consideration  in  the  estimate  of  proof,  that  might 
then  have  been  clwned  for  it,  has  been  materially  impaired  by 
the  circumstance  of  its  having  been  adduced  by  the  defendant^ 
Buldeo  Dass,  and  it  is  singular  that  Buldeo  Dass,  who  was 
equally  interested  in  producing  this  evidence  in  the  former  case, 
in  the  Furruckabad  Court,  did  not  do  so.  The  letter  is  denied 
by  Mussumat  Jeesodah,  whose  admission,  as  quoted  by  the  Judge, 
is  merely  a  hypothetical  one.  It  is  unsigned  and  unattested, 
and,  in  the  Court's  opinion,  the  degree  of  force  requisite  to  sus- 
tain a  decree  and  its  consequences  cannot  attach  to  such  evidence^ 
in  the  face  of  the  much  stronger  evidence,  to  the  contrary,  in  the 
previous  suit.  It  appears  that  the  Sudder  Ameen  of  Mooradabad 
dismissed  at  once  the  authority  ofthe  decision  of  the  Furruckabad 
Court,  with  the  remark  that  it  was  the  result  of  some  collusion 
between  the  parties.  On  this  point  the  Judge  observes,  ^^  it  may 
**  possibly  have  been  so ;  but,  under  the  circumstances  obtaining 
^*  at  the  time  when  that  suit  was  filed,  it  is  very  possible  that 
'' Mussumat  Jeeaodah  may  have  sued  Buldeo  Dass   without 
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^  eoOosion  with  him.  The  firm  of  LokflAnn  and  Gopeenath^  af 
«<  which  Buldeo  Dass  was  a  principal  partner^  foiled  before  tliat 
^*  ftttit  was  filed.  It  has  already  beeoine  an  objyect  with  Mimsamat 
*'  Jeesodah  to  separate  herself  fixmi  the  flmi,  and  it  suked  her 
^^  position  exactly  to  sue,  as  she  dtd»  for  a  som  of  money  whick 
'^  had  been  deposited  with  the  said  firm  by  one  Jo^kishoK^ 
^  and  assigaea  to  Benarsee  Dass/^  The  Conrt,  bowerer,  cob* 
sider  that  the  grounds  on  which  the  jadjp^ent  of  the  FimrackabMl 
Coart  proceeded^  preclude  the  snsptcion  of  any  eoUnsios  of 
the  kind  frequently  practised  by  the  partners  of  insolvent  fims, 
in  order  to  extricate  theanselres  from  their  KabUities,  and  that 
the  only  reasan  for  questioning  the  soundness  of  the  reasona  of 
the  decree  in  that  case  would  he  a  doubt  of  the  geoinneiiesa  ef 
the  books  then  produced,  bal  no  objection  was  made  to  dbem  by 
Baldeo  Dass,  who  was  the  party  most  interested  in  exposing  tlieir 
falsity,  and  who  has  erinced  from  first  to  last  no  want  of  will  to 
shift  the  liabilities  from  himself  to  oUiert. 

The  Court  accordingly  rererse  the  judgment  of  the  Moonw 
dabad  Courts  in  the  part  aflTectiog  the  interests  of  the  appeUaai^ 
Mussnmat  Jeesodah,  aad  jusrard  costs  in  proportion. 


THa  29th  Jdlt,  1850. 

Prbsbnt  : 

A.  W.  BEGBIE, 

AND 

H.  W.  DEANS» 

AMD 

S.  S.  BROWN, 

Offg.  Jobobs. 

CASE  NoTil  OF  184a 

■Spgeial  Appeal  from  the  decision  vf  H.  Lushmgton^  Eaq.^  Jmige 
of  Mooradabad,  dated  12M  May  1848. 

MUSSUMAT  JEESODAH^  (D&fxndant,)  AppauAMT, 

.    versus 

SABOO  SALIK  RAM  ano  oTHsas,  (PtAiNTiFVS^) 

RnSPONDENTS. 

The  partictdara  of  this  case  ave  identf  cd  with  ttiose  <9f  Iba 
oase  No.  SSi,  disposed  of  "t^^j,  and  At  dediion  of  reitrsd  is 
^tesame* 
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Th«  8&ra  Jitlt^  1961k 

Prbwht  : 

S.  S.  BROWN, 

Opre,  JuDM. 

CASE  No.  186  OP  1849. 

Regular  Mfpeal  from  the  decision  of  Moutvee  Mohumed  Suleem 

Khm,  MdUkmal  Princ^  Sndtkr  Awmn  cf  dtdmgwh, 

dated  18M  June  1849. 

BABOO  BANfiEnSRSHAD^  (PlaintippJ  Appbllamt, 

wrtnf 

BABOO  SHIB  SUflAl  LALL  por  himsblp,  and  as  cuardi an 

tip  118  «0N^  MINORS,  BABOO  RUTTUN  CHUND,  MUNO* 

HUR  LALL^  SALIKRAIf,  anb  MOTSE  CHUND, 

(Dbpbndamts,)  Rbsponobnts. 

Suit  for  Bs.  11,461,  priadpRl  uid  interest^  balanee  of  a  trade 
•ecoant,  from  tbe  20th  Asar,  1904  Sunfeut,  to  the  l^th  Poos  of 
the  same  year.  Baboo  Shib  Subai  LaU  was  saed  as  the  head  of 
the  firm,  and  Baboo  Ruttiia  Chund,  the  brother  of  Shib  Suhai 
LaU,  and  Maaobur  LaU,  Salikram  and  Motee  Cbuod,  the  sons 
of  Shib  Suhai  LaU,  were  included  in  the  suit,  as  sharers  in  the 
profits  and  liabiUties  of  SUb  Suhai,  aloog  with  his  other  sons^ 
aninors. 

Shib  Suhai  LaU  olgected  to  the  minors  being  inchided  in  the 
suit,  and  BMMle  answer  for  hinciself  to  the  plaint  on  the  merits* 
The  other  defendants  denied  any  partaership  or  interest  in  the 
affhirs  of  Shib  Suhai  LaU,  and  claimed  exemption  on  the  score  of 
their  oon-UalHUty  for  4he  debts  of  the  firm. 

The  Principal  Sudder  Ameen  ga^e  a  decree  for  the  amount 
i^nst  Shib  Subai  LaU  singly,  and,  being  of  opinion  that  tba 
liability  of  ihe  oUier  defendants  was  not  estabUshed,  exempted 
them.  The  plaintiff  has  appededfimn  this  part  of  the  decision, 
and  the  oomrideiiatioD  of  tae  ease  ia  appeal  wiU  be  Bmited  to 
this  point. 
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fke  Srst   bearing  of  the  case  in  appeal^  the  appel« 

y^  the  Court  to  refer  the  point  at  issue  between  the 

^%^^(or  the   opioions    of  some   of  the   members    of  the 

Joking   commMty   at   Agra.    This   was    accordingly    done^ 

1^  the  report  having  been  received^  the  case  is  ready  for 

It  appears  that  Shib  Suhai  Lall  carried  on  business  with 
appellant  through  the  firm  of  Motee  Chund  in  A^mgurh,  and 
that  there  were  firms  in  other   places    conducted  by  Baboo 
Buttun  Chuud  and  Munohur  Lall,  and  also  by  Motee  Chund 
and  Salikram.    On  the  firm  belonging  to  Shib  Suhai  Lall  beooro* 
ing  bankrupt,  the  other  firms  also  failed,  and  the  object  of 
the  appellant  is  to  prove  that  the  latter  were  merely  branch 
firms  of  Shib  Suhd's  bouse   of  business,  and  that  the  inter- 
ests and  liabilities  of  the  several  establishments,  which  were 
managed    by    the  members  of  the  family,  were  in  common. 
In  proof  of  this  fact,  some  oral  evidence,  and  a  number  of  hoon- 
dees  were  adduced  in  the  lower  Court,  chiefly  of  the  years  1889 
and  1904  Sumbut,  under  the  loint  names   of  several    of  the 
respondents,  with  orders  given  by  one  firm  on  the  other,  and 
some  other  immaterial  documents.    With  regard  to  the  evidence 
for  the  plwit,  the  Principal  Sudder  Ameen  observes  that  there 
is  nothing  conclusive  in  it,  and  that  it  is  insufficient  to  support 
the  statements  set  forth  in  the  plaint.    He  observes  that  there  is 
no  trace  of  any  partnership  to  be  found  in  Shib  Suhai  Lall's 
transactions  with  plaintiff,  or  in  plaintiff's  account  books,  and 
that  plaintiff  has  been  unable  to  produce  any  surkhut  or  memo- 
randum bearing  the  signatures  or  any  of  the  defendants  in  his 
dealings  with  Shib  Suhai.     He  was  also  of   opinion  that    the 
witnesses,  who  endeavoured  to  prove  that  Motee  Chund  was  a 
partner,  from  the  circumstance  of  his  having  had  the  sugar 
weighed  out,  proved  too  much,  inasmuch  as  the  counter-docu- 
mentary evidence  showed  that  Buttun  Chund  was  at  that  time 
at  Ghazeepore,  and  the  other  evidence  produced  by  defendants 
was  also  considered  sufficient  to  rebut  the  statements  in  the 
plaint  in  regard  to  the  liability. 

The  persons  who  were  referred  to  for  their  opinion  exempt 
Buttun  Chund  in  their  report,  on  the  ground  that  the  record 
afforded  no  proof  of  his  partnership  in  the  firm  of  Shib  Suhai 
Lall.  With  regard  to  the  other  respondents,  they  state  that 
although  they  appear  to  have  been  partners,  they  were  not  pef- 
Bonally  liable  to  appellant  as  the  heirs  of  Shib  Suhai  LalL  The 
grounds  of  this  response  in  the  case  of  the  respondents  Muno^ 
hur  Lall,  SaUkram,  and  Motee  Chund^  are  not  given^  and 
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the  Court  can  only  accept  it  in  as  far  as  It  may  be  Supported 
by  the  record. 

The  unusual  features  of  the  daim  consist  in  its  buying  been 
brought  against  the  whole  family  of  the  bankrupt,  inclusive  of 
the  minor  members  of  it  jointly,  both  in  their  alleged  capacity 
of  partners  in  the  firm  of  Shib  Suhai  Lall,  known  by  the  name 
of  Tejchund  and  Shewfchurii,  and  of  their  heirship  to  the 
bankrupt's  estate.  This  second  ground  of  claim  was  clearljf^ 
superfluous,  as  it  needs  no  arguments  to  shew  that  any  decreed 
obtidned  against  Shib  Subails  Lall,  would  have  effect  agunst 
Shib  Suhai  Lail's  estate  without  reference  to  the  prospective 
interests  of  his  heirs.  With  regard  to  the  question  of  partner- 
ship, no  opinion  was  given  on  the  subject  b^  the  referee  in  the 
lower  Court,  and  the  reasons  of  the  Pnncipal  Sudder  Ameen, 
joined  to  the  inconclusive  and  insufficient  character  of  the 
documents  addubed  in  the  ifastance  6f  Ruttun  Chund,  leave  n& 
doubt  on  the  correctness  of  the  judgment  for  his  exemption. 
The  same  reasons  hold,  d  fortiori,  in  the  instance  of  the  other 
respondents,  the  proof  against  them  being  very  much  more 
loose^  scanty  and  inconclusive  than  in  that  of  Buttuni  Chutid;^  In 
the  opinion  of  the  Court,  there  is  nothing  in  the  record  to 
sustain  the  clum  of  the  appellant  against  these  respondents  as 
partners  in  the  firm,  with  which  he  carried  on  his  dealings, 
and  the  decision  of  the  lower  Court  is  accordingly  affirmed^ 
with  costs* 
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Thb  29th  Jult,  1850. 

Present  : 

A.  W«  BGGBIE, 

JvDQMf 
AND 

H.  W.  DEANS, 

AND 

a  8.  BROWN, 

Opfo.  JaottB8« 

CASE  No.  215  OF  1849. 

Btgular  Appeal  frrnn  the  dedsian  of  JIUulvie  Mohumed  Ehonem 

Khmty  Principal  Sudder  Ameen  of  Bareitfy, 

dated  4th  May  1849. 

QUNPUT  SINOH^  paupkr,  (Plaintifi',)  Awmllavt, 

versus 

MUSSUMAT  RANEE  CHOUHAN,  widow  or  RAJAH 
^  SHERE  SINGflj  (Oe?kmdant>)  R«8poiidwit« 

This  suit  has  been  brought  to  recorer  fixmi  the  defendant 
the  share  of  the  inheritance  which  devolted  to  Ranee  Stkhawut, 
the  second  widow  of  the  late  Rajah  Shere  Singh,  on  the  demise  (rf 
her  husband,  riz.,  five  mouzahs  situated  in  peif;unnah  Riypore, 
zillah  Bttdaon,  and  other  real  and  personal  property.  Total  esti* 
mate  of  the  suit  Rs.  5,375« 

Pldntiff  states  that  he  is  the  illegitiniate  son  of  R^ah  Sfaere 
Singh,  a  talooquadar  In  the  Budaon  district.  The  Rajah  had  no 
legitimate  heir,  and  Ids  two  wives,  during  his  life-time,  had  sepa- 
rate possession  of  portions  of  his  landed  property  i  several  years 
before  the  Rajah4i  decease,  his  second  wife.  Ranee  Sikhawut, 
adopted  plaintiff,  and  gave  notice  of  the  adoption  to  the  Ccdkc- 
tor's  Court  in  1818.  The  Rajah  died  in  1824,  and  bis  two  widows 
continued  in  possession  of  the  property  as  before,  and  plaintiff 
remained  in  the  household  of  Ranee  Sikhawut  as  her  atknow' 
ledgedheir.  The  Ranee  at  last  fell  illin  1847,  and,  the  day  befim 
her  death,  executed  a  deed  of  gift  to  the  plaintiff  of  the  share  of 
her  deceased  husband^s  property  held  by  her,  but  plaintiff  had 
been  unable  to  obtain  a  recc^nition  of  his  tide  as  her  heir  6om 
the  Revenue  and  Ciril  Courts^  ^d  he  now  brings  his  action  agidnsl 
6  < ' 
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the  surviving  widow.  Ranee  Chouhan,  to  esfabRsh  ft.  B9 
grounds  his  title  on  his  birth,  his  adoption,  and  on  the  deed  of 
gift,  and  urges  that,  under  the  drcumstances  of  the  division  of 
the  property  and  the  separate  possession  of  the  two  Ranees^ 
during  their  husband's  life  and  afterwards,  the  Ranee  Sikbawut^s 
share  could  not  be  inherited  by  the  other  widow  to  his  exclusion. 

Defendant  replied  by  denying  the  fkot  of  the  adoption,  or 
its  legal  force>  if  made.  Plaintiff,  she  alleged^  was  not  the  Rajah's 
son,  and  his  caste  alone  barred  adoption,  which  the  Ranee  SUcha- 
^rut  had  no  authority  from  ber  husband  to  make.  She  also  denied 
that  any  division  of  the  property  had  been  made  by  the  Rajah 
between  his  wives,  or  that  any  deed  of  gift  bad  l>een  conferred 
on  plaintiff  by  the  deceased  Ranee. 

The  Principal  Sudder  Ameen  held  that  there  was  no  proof 
of  any  adoption  having  been  made;  that  the  grounds  of  the  claim 
were  inconsistent  ^th  each  other,  and  that  the  adoption  of  an 
illegitimate  son  by  a  wife  was  opposed  to  law  and  custom.  The 
Principal  Sudder  Ameen  then  proceeds  to  examine  the  evidence 
to  the  deed  of  gift,  which  is  rejected  by  him  tor  the  reasons  set 
forth  in  his  judgment. 

In  appeal,  appdlant  declares  that  his  claim  does  not  rest  oft 
adoption,  but  on  the  deed  of  gift  from  the  Ranee,  and  on  hef 
right  as  the  Rajah's  heir  to  the  share  of  the  property  assigned 
her.  Respondent  in  answer  takes  exception  to  this  variation 
from  the  aedaration  in  the  plaint. 

With  regard  to  the  fects  of  the  case,  the  Court  are  of  opinion 
that  there  is  sufficient  evidence  to  show  that  the  appellant  was 
the  son  of  the  late  Rajah  by  a  concubine,  and  that  the  late  Ranee 

Krpvided  for  him  during  her  life,  and  left  him,  on  her  death,  her 
eir  to  her  own  real  and  personal  property  ;  but  the  question 
before  the  Court  is  the  claim  of  the  appellant  to  succeed  to  the 
share  of  her  husband's  property  held  by  the  late  Ranee  ;  and  as 
appellant  has  abandoned  the  ground  of  adoption,  as  untenable,  it 
will  only  be  necessary  to  examine  and  determine  the  competency 
in  law  of  the  Ranee  to  convey  this  portion  by  gift,  and  the  proof 
of  such  gift  having  been  made. 

The  Court  find  that  a  point  has  been  much  insisted  upon  in 
the  pleadings  by  the  plaintiff,  and  has  been  renewed  by  him  in 
appeal,  which  has  been  passed  over  without  notice  by  the  lower 
Court.  The  appellant  urges  that  from  the  fact  of  a  division  of 
his  property  having  been  made  by  the  Rajah  between  his  wives, 
the  deceased  Banee  acquired  an  absolute  and  independent  pro- 
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prietarjr  rigbt  In  the  portion  assigned  her,  which  invested  her 
with  the  power  of  devising  it  as  she  pleased.  If  this  averment 
had  been  borne  out  by  the  oral  and  documentary  evidence  for 
the  plaint,  a  special  question  might  have  presented  itself  for 
lihe  Court's  consideration  under  the  Hindoo  law,  but  proof  of 
(be  fact  is  wholly  wanting.  The  Rajah  did  not  eifect  any  muta- 
tion of  registry  in  favor  of  his  wives^  and  although  there  is 
evidence  to  show  that  separate  portions  of  the  property  were 
held  by  them  during  the  Rajah's  life-time,  there  is  n»ne  to  prove 
that  any  formal  division  of  it  was  ever  made  by  him  between  his 
wives,  on  which  a  plea  of  exception  from  the  general  law  of 
inheritance  could  be  founded. 

On  the  question  of  the  non-competency  of  a  widow  to 
alienate  the  real  property  derived  from  her  husband,  the  Court 
entertain  no  doubt.  The  law  against  it  is  dear^  and  has  been 
laid  down  with  much  distinctness  in  the  Principles  of  Hindoo 
Law,  and  in  Precedents.  In  page  211,  Vol.  II.  of  AtcNaghtegft 
JRndoo  Lawy  it  is  said,^^  the  widow,  destitute  of  male  issue,  may 
give  a  part  of  her  husband's  property  of  both  descriptions, 
moveable  and  immoveable,  for  the  completion  of  her  husband's 
exequial  rites ;  and  when  she  is  in  want  of  subsistence  for  hev^ 
self  she  may  sell  such  portions  as  may  provide  her  with  mainte- 
nance ;  excepting  under  these  circumstances,  any  alienation  by 
her,  whether  by  gift,  sale  or  otherwise,  must  be  considered  nuU 
imd  void."    The  same  doctrine  is  repeated  in  pages  215  and 

258,  and  has  been  made  current  by 
^"^"^m^"^"^'  ™i"'  iTif,'    the  Precedents*  quoted  in  the  mar- 

Ditto  Ditto       do,  167.         ,        TT    J       -.L      L       •  J  L     ■ 

Vol.  IV.   Ditto     do,  143.    gm.  Under  the  bar  imposed  by  law 
on  any  alienation  of  the  character 
of  that  on  which  appellant  grounds' his  title,  the  Court  con- 
sider it  unnecessary  to  enter  further  into  the  case,  and  they 
confirm  the  decision  of  the  lower  Court  aooordingly^  with  costs. 
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Tas  29th  July,  1850. 

Frrsent  : 

A.  W.  BE6BIE, 

JVDGBf 
AND 

H.  W.  DEANE, 

AND 

S.  S.  BROWN, 

OwwG.  Judges. 

CASE  No.  131  OF  ]850. 

Bpecial  Appeal  from  the  decision  of  ./.  Lean,  Esq.,  Officiating 
Jttdge  of  Mocradabad,  dated  8M  February  1850. 

LUTCHEE  AND  OTHERS,   (DEfENDANTS,)  APPELLANTS^ 

versus 
JOWHUREE  MULL  and  others,  (Plaintiffs,)  Rbspondbnte, 

The  printed  decisions  for  February  1850  contain  the  parti«< 
culars  of  this  case. 

A  special  appeal  was  admitted  ^'  to  try  whether  the  judgment 
of  the  lower  Court  is  not  incomplete,  in  that  the  Judge  has 
omitted  to  rebut  the  Principal  Sudder  Ameen's  chief  arguments 
for  the  rejection  of  the  claim,  which  he  has  at  the  same  time 
assumed  that  a  promise  made  to  the  plaintiff  to  ^pay  something'* 
must  be  taken  to  mean  the  sum  sued  for;  also,  whether  the  order 
that  one  of  the  defendants,  Misree  Lall,  who  is  exempted  from 
liability,  pay  his  own  costs,  be  not  irregular/' 

The  Court  hold  that  the  decision  at  which  the  Judge  has 
arrived  is  incomplete  and  unsatisfactory.  The  plaintiffs  claimed 
from  the  defendants  Lutchee  and  Chait  Ram,  (father  and  son), 
Rs.  2,796 ;  of  this  sum  Rs.  1,200  were  secured  to  them  by  bond, 
and  for  the  balance  they  were  content  to  accept  the  promise  of 
the  defendants  to  give  them  the  value  in  grain,  on  the  responsi* 
bility  of  the  defendant,  Ramsookh,  who  is  another  son  of  Lutchee. 
The  plaintiffs  appear  to  have  drawn  out  a  receipt  in  full,  and  to 
have  placed  it,  with  certdn  bonds  of  older  date,  in  the  hands  of 
the  village  putwarree,  the  defendant  Misree  Lall.  It  is  urged  by 
the  plaintiffs  that  the  defendants  failed  to  redeem  their  promise, 
whereupon  they  came  into  Court  for  the  balance  in  excess  of  the 
iwount  guaranteed  by  bond. 
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The  Principal  Sadder  Ameen  dismissed  the  cldm^  assifrnin^ 
the  following:  among  other  reasons*  <^  There  is  no  deed  adduced 
by  the  plaintiflTs.  The  Ameen  reports  that  the  lekha  buhee  of  the 
plaintiffs  is  irregular.  The  witnesses  of  the  plaintiffs  are  discre- 
pant in  their  eridence/^ 

The  Judge,  in  overruling  the  decision  of  the  Court  of  first 
instance,  has  altogether  neglected  to  expose  the  invalidity  of  the 
above  reasons.  He  observes^  ^^  I  have  no  doubt  that  something 
*'  is  due  to  the  plaintiffs  over  and  above  the  amount  of  the  bond, 
^^  and  that  a, promise  was  made  to  pay  that  something  in  the  shape 
^*  of  grain,  &c. ;  neither  have  I  any  doubt  that  the  defendant  Ram- 
''  sookh  was  made  a,  party  to  the  said  responsibility,  and  that,  on 
'^  an  inspection  of  the  evidence  for  the  plaint.  The  question  is, 
*\  what  that  something  is  ?  and  I  have  no  doubt,  on  taking  the  oral 
^^  evidence  of  the  plaint  and  the  plaintiffs'  books  into  consideration, 
'^  that  it  is  the  sum  sued  for ;  and  I  therefore  decree  for  the  plain* 
''  tiffs  against  Lutchee,  Chait  Ram  and  Bamsookh,  with  interest 
^^  and  costs.  Misree  Lall  will  pay  his  own  costs.^'  This  is  not  to 
answer  the  Principal  Sudder  Ameen,  but  passing  bis  arguments  by, 
to  decide  on  pure  conjecture.  The  plaintiffs  having  rested  theic 
claim  on  oral  evidence  and  on  books  of  account,  and  the  Prind- 
pal  Sudder  Aineen  having  pronounced  both  to  be  unworthy  of 
credit,  it  was  essential  to  the  completeness  of  the  judgment  of  tli# 
appellate  Court  to  show  why  a  directly  opposite  view,  as  regards 
Chat  evidence  and  those  books  of  account,  had  been  taken.  The 
Court  are,  therefore,  compelled  to  remand  the  suit  to  the  Judge's 
file,  with  reference  to  Clause  2,  Section  2,  Regulation  IX.  of  l^i, 
the  decision  having  been  ^'  pasised  without  sufficient  investigation 
of  the  merits.'' 

The  Jndge  is  further  wrong*  in  inflicting  payment  of  costs 
on  the  defendant,  Misree  Lall,  who  had 

^sw.^'^^'*^*^  been  exempted  from  liability.    But  it  is 

not  necessary,  as  the  case  is  sent  back  for 

letrial,  to  io  more  than  advert  to  this  point  of  the  certificate. 
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The  IsT  August,  1850. 

I 

Present  : 
A.  W.  BEQ3IE, 

JVDQB. 

CASE  No.  153  of  1850. 


Special  Appeal  from  the  decision  of  Sped  Tusuddooq  Hoossein 

Khan,  Principal  Sadder  Ameen  of  ^zimgurh, 

dated  lAih  December  1«49. 

BALGOVIND,  (Defendant,)  Appellant, 

versus 

JYSHEE  OOPADHEEA,  (Plaintiff,)  Respondent* 

Plaintiff  sued  to  establish  the  validity  of  a  deed  of  sale  of  a 
5-anna  share  of  mouzah  Koorhuns,  executed  in  his  favor  by  the 
defendants,  Balgovind  and  Seeta  Ram,  under  date  lOtb  March 
1839.  The  Moonsiff  dismissed  the  suit,  on  the  ground  that  the 
defendants  i^ere  not  competent  to  execute  the  deed  of  sale  to 
plaintiff,  their  claim  to  the  8-anna  share  of  which  it  formed  a 
part,  being  at  the  time  pending  in  special  appeal  before  the 
Sudder  Dcwanny  Adawlut,  by  whom  the  decrees  of  the  lower 
Courts,  in  favor  of  Balgovind  and  Seeta  Ram,  were  set  aside,  and 
their  claim  to  ten  beegahs  of  land  only  allowed.  The  Moonsiff 
held  that,  as  it  was  clear  they  were  not  in  possession  of  the 
5-anna  share,  they  Were  not  competent  to  make  a  conveyance 
of  the  same. 

The  Principal  Sudder  Ameen  reversed  the  Moonsiff's  deci- 
sion, and  decreed  in  favor  of  the  plaintiff  to  the  extent  of  ten 
beegahs,  being  the  actual  quantity  of  land  to  which  the  defend- 
ants eventually  established  their  right  by  the  decision  of  the 
Sudder  Court. 

1ft 
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A  special  appeal  was  g;ranted  to  determine  ^^  whether  the 
^  Principal  Sudder  Ameen  has  not  acted  irregularly  in  pasring 
*^  a  decree  in  favor  of  the  plaintiff^  the  tenor  of  which  is  at 
^  variance  with  the  petition  of  plaint^'' 

I  am  of  opinion  that  the  Principal  Sudder  Ameen  was  not 
competent  to  decree  the  ten  beegahs  or  any  specific  quantity  of 
land  to  the  plaintiff.  They  brought  their  suit  to  establish  their 
light  to  a  specific  share  of  the  estate  by  a  virtue  of  a  deed  of  sale 
executed  in  their  favor  by  the  defendattts,  and  it  is  evident,  from 
the  tenor  of  their  appeal,  that  this  suit  was  preliminary  to  a 
second  suit  against  Ramsur^  and  others,  the  defendants  in  the 
suit  in  which  Balgovind  and  Seeta  Ram  were  plaintiffs,  which  the 
plaintiff  proposes  to  bring  ( in  the  event  of  his  establishing  the 
validity  of  his  byenmnah  by  the  result  of  the  present  action)  with 
the  view  of  setting  aside  the  soolehfiamah,  under  which  the 
interest  of  Balgovind  and  Seetaram  in  the  estate  was  determined 
to  be  only  ten  beegahs  ci  land.  The  Principal  Sudder  Ameen, 
therefore,  should  have  confined  himself  to  the  adjudication  of  the 
validity  or  otherwise  of  the  byenamah,  as  between  the  parties  in 
the  present  suit.  It  was  improper  in  him  to  decree  contrary  to 
the  pluntiff's  claim,  and  to  adjudge  him  possession  of  a  specific 
portion  of  land  which  he  did  not  claim.  I  accordingly  annul 
the  decision  of  the  Principal  Sudder  Ameen,  and  remand  the 
suit  for  retrial^  with  reference  to  the  foregoing  observations. 


Taa  3rd  August^  1850. 

Prbsbnt  : 
S.  S.  BROWN, 

OrrG.  Jonos. 

CASE  No.  156  of  1860. 

Special  Appeal  from  the  decision  of  Mohumed  Hoossein  Khan^ 
,  Principal  Sudder  Ameen  of  Bareilly,  dated  28th  March  1850. 

BOODHA^  (Plaintiff,)  Appbllant, 

versus 

N£T  SINGH  AND  ROODHUR  SINGH,  (Dbfendants,) 
Respond  BNTS. 

Suit,  for  Rs.  288-8,  principal  and  interest,  under  a  bond 
dated  the  22nd  June  1845, 

15  A 
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The  Moonsiff  in  this  case  entered  into  the  evidence  on  both 
sides  In  detail^  and  in  a  very  full  judgment  decreed  the  claim. 

In  appeal,  the  Principal  Sudder  Ameen  disposed  of  the  case 
%>n  the  following  summary  reasons.  "  That  whereas  the  evidence 
of  the  two  witnesses  to  the  bond  had  been  rejected  in  a  former 
Buit  in  which  they  had  appeared,  such  evidence  could  not,  under 
any  circumstances,  be  accepted  as  sufficient.  Besides,  one  of  the 
witnesses  recognized  the  bond,  which  the  other  could  not,  and 
the  junum  putree,  or  horoscope,  which  the  defendant  Net  Singh 
had  produced,  proved  that  he  was  a  minor  at  the  date  of  the 
execution  of  tne  bond,  and,  consequently,  incapable  of  execut- 
ing it.''  The  Principal  Sudder  Ameen  then  proceeds  to  reverse 
the  decision  of  the  Moonsiff,  which  is  declared  to  be  an  impro- 
per one. 

A  special  appeal  was  admitted  to  try  whether  the  Principal 
Sudder  Ameen  had  acted  in  conformity  with  judicial  usage  in 
reversing  the  decision  of  the  lower  Court,  without  disposing  of 
the  reasons  assigned  in  the  judgment  of  that  CJoort. 

The  Principal  Sudder  Ameen's  decision  is  manifestly  incom- 
plete and  defective  for  the  reason  set  (prth  in  the  certificate.  A 
decree  of  a  lower  Court  cannot  be  set  aside  in  this  manner, 
without  a  full  consideration  of  the  reasons  on  which  it  is  ground- 
ed, and  the  Principal  Sudder  Ameen  should  have  entered  into 
the  evidence,  and  have  assigned  reasons  for  discrediting  it,  as  the 
Moonsiff  has  done  for  admitting  it.  The  Court  further  observe 
that  the  absolute  rejection  of  the  evidence  to  the  bond  for  the 
single  cause  .stated  has  no  foundation  either  in  law  or  reason,  nor 
has  the  date  of  Net  Singh^s  majority,  in  law,  been  duly  considered. 
The  order  of  reversal  is  therefore  annulled,  and  the  case  remand- 
ed, in  order  that  it  may  be  taken  up  again  and  disposed  of  with 
reference  to  the  foregoing  observations.  Refund  of  stamp,  and 
costs  as  usual. 


9 
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Tbk  5th  August^   IQSO. 

Present: 

A.  W.  BEGBIE, 

JVDOMy 

AND 

H.  W.  DEANE, 

AN'0 

S.  S»  BROWN, 

Orro.  JuDGBsw 

CASE  Na.  133  or  1848. 


Regular  Appeal  from  the  decision  of  Sped  Tusmddooq  Hoossem 
Khcm^  Principal  Sudder  Ameea  of  Mooradabad^ 
dated  20th  May  1848. 

GIRDHAREE  LALL,   (PLAiNTirF,)   Appellant, 

versus 

MUSSUMAT  SURVEE  SEREE,  (DsFaNDANT,)  Rbspondbnt. 

This  is  a  cross  appeal  on  the  part  of  the  plaintiff  in  the  case 
No.  126.  The  defendant  also  appealed,  but  her  appeal  was  dis- 
missed for  the  reasons  stated  in  the  Court's  decision,  dated  13tb 
ultimo. 

The  grounds  of  the  plaintiff's  appeal,  (the  validity  of  which 
was  admitted  by  the  Judge,  who  brought  it  before  a  full  bench) 
is,  that,  as  the  Principal  Sudder  Anieen  had  decided  that  the 
settlement  of  accounts  alleged  by  the  plaintiff  was  proved,  and 
that  the  balance  struck  against  her  had  been  established  by  the 
testimony  of  the  defendant's  authorized  agents,  he  was  not  at 
liberty  to  question  and  disallow  items  which  had  been  included 
in  the  said  settlement  of  accounts. 

JUDOMBXT. 

The  Court  are  agreed  in  thinking  that  the  exception  takeo 
by  the  appellant  to  this  part  of  the  Principal  Sudder  Ameen's 
decree  is  good.  Having  determined  that  the  settlement  of  aceouaU 
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between  the  parties  (which  is  denied  by  the  defendant)  had  takeoi 
place,  and  that  the  balance  claimed  by  the  plaintiff  had  been 
satisfactorily  proved,  the  Principal  Sudder  Ameen  was  not  at 
liberty  to  discass  the  items  of  the  account  so  settled,  but  should 
^ave  decreed  the  full  amount  sued  for.  The  Court  accordiugly 
amend  the  decision  of  the  Principal  Sudder  Ameen,  and  decree 
that  the  two  item6>  amounting  to  Rs.  570-13-9,  deducted  by  the 
Principal  Sudder  Ameen,  be  added  to  the  amount  of  the  decree 
passed  in  favor  of  the  appellant.  The  costs  ol*  this  appeal  will  be 
charged  to  the  respondent. 


The  5th  August,  1850* 

Prbsbnt  : 

A.  W.  BEGBIE, 

JUDOK, 
AND 

H-  W.  DEANE, 

AND 

S»  S.  BROWN, 

Ofpg*  Judges. 

CASE  No.  133  OF  1850. 

Special  Appeal  from  the  decUion  of  J.  S,  Boldero^  Esq.,  Judgj^ 
of  Agra,  dated  mk  Julj/  1849. 

JLGGERNATH  and    MUSSUMAT    SOONLEE    BEEBEE, 

(DfiFBNDANTS,)    APPELLANTS, 

versus 

BHOLANATH,  (Plaintiff,)    Rkspondbnt. 

This  case  will  be  found  reported  at  page  50  of  the  printed 
Decisions  for  ziUah  Agra  fur  the  month  of  July  1850. 

A  special  appeal  was  granted  to  try  "  whether  the  Judge's 
«  construction  of  Section  7,  Act  No.  VU.  of  1841,  be  correct 
"  or  otherwise.'* 

The  case  is  stated  by  the  xillah  Judge  in  so  very  brief  a 
manner,  that  the  grounds  on  which  the  certificate  of  special  appeal 
was  granted  are  not  discoverable  therein.  Amongst  other  objec- 
tions to  the  Judge's  decision  urged  by  the  appellant  was  this,  that 
XiM^  Judge  had  tUegallt/  declined  to  examine  certain  witnesses 
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named  by  appellant,  residents  in  the  Jyepore  territory,  whidi  tlie 
appellant  averred  it  was  oblif^atory  on  him  to  do  under  the  pro- 
visions of  Section  7^  Act  VII.  of  1841«  Had  these  witnesses 
been  examined,  the  Judge  might  have  come  to  a  different  ooncfai- 
sion  as  to  the  validity  of  the  appellant's  reply  to  the  suit. 

JUDGMHNT. 

The  Court  are  unanimously  of  opinion  that  the  constnictieB 
put  on  the  Section  of  the  Act  quoted  by  the  Judge  is  qatte  cor- 
rect. Agreeably  to  its  provisions,  commissions  for  the  examinatioB 
of  witnesses,  resident  in  foreign  territory,  can  issue  only  in 
respect  of  persons  who  may,  at  the  time  being,  be  ^^  in  the  service 
of  the  East  India  Company."  The  witnesses,  whose  evidence  was 
required  in  the  present  ca^e,  were  not  of  this  description ;  they 
are  not  stated  to  be  even  subjects^  or  occasional  residents  in 
British  territory,  and  are  not  therefore  bound  to  render  obedience 
to  the  mandate  of  a  British  Court,  or  liable  to  the  penalties 
attached  to  the  giving  of  false  testimony.  The  appeal  is  accord- 
ingly dismissed,  with  costs. 


Thb  5th  August,  1850. 

Prbsbnt.* 

A.  W.  BEGBIE, 

AND 

H.  W.  DEANE, 

AND 

S.  S.  BROWN, 

Opfg.  Judges. 

CASE  No.  51  of  1850. 

Special  Appeal  from  the  decision  of  Moulvee  Mohumed  Hoaeseiu 

Khan,  Principal  Sudder  Ameen  of  Mynpoorie, 

dated  8th  June  1849. 

GUNESH  AND  MUNBHAWUN,  (Dbpbndants,)  Appbllanto, 

versus 

RAMDHUN,  (Plaintiff,)  Rbspondbnt. 

This  was  a  suit  to  recover  a  horse,  valued  at  Rs.  50,  and 
the  hire  of  four  others,  being  Rs.  146-12,  and  to  liave  plaintiff^s 
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name  entered  in  the  monthly  account  of  the  Overseer  of  the  Ddk 
Carriages^  and  to  ejBpunge  that  of  the  defendant^  Guneeh,  from  the 
records  of  the  Post  Master^ s  Office  at  Alb/gurh. 

The  Moonsiff  gave  a  decree  in  favor  of  the  plaintiff  which 
was  affirmed  in  appeal  by  the  Principal  Sudder  Ameen« 

A  special  appeal  was  admitted  to  try ''  whether  the  Moonsiff 
and  Principal  Sudder  Ameen  have  not  exceeded  their  judidal 
authority  in  decreeing  that  the  name  of  the  plaintiff  shall  be 
substituted  for  that  of  the  (defendant)  appellant  in  the  accounts 
of  the  Post  Master." 

Jdogmbnt. 

The  Court  are  agreed  that  the  lower  Courts  exceeded  theur 
authority  in  directing  the  mutation  of  names  in  the  Post  Master's 
accounts.  They  should  have  confined  themselves  to  decreeing  the 
money  claim  preferred  by.  the  respondent.  The  Moonsiff  and 
Principal  Sudder  Ameen  seem  to  have  looked  upon  the  Post  Mas- 
ter's Office  in  the  same  light  as  that  of  a  Collector  of  Bevenue, 
to  which  orders  of  the  mutation  of  names  are  issued  by  the  Civil 
Courts  under  special  enactments.  But  the  law  gives  the  Courts 
no  such  authonty  with  regard  to  Post  Masters,  who  are  at  liberty 
to  record  in  their  accounts  whatever  names  they  may  see  fit,  and 
they  cannot  be  compelled  by  any  Court  to  make  alterations 
therein.  With  equal  propriety  might  the  Courts  issue  an  order 
to  a  mercantile  house  to  alter  its  accounts,  to  expunge  the  name 
of  one  of  its  debtors  or  creditors,  and  to  insert  that  of  another. 
A  Civil  Court  should  issue  no  order  which  it  has  not  the  means  of 
enforcing.  The  Court  are  therefore  pleased  to  amend  the  deci* 
siou  of  the  lower  Courts  by  expunging  such  part  as  directs  any 
alteration  in  the  Post  Master's  accounts;  The  respondent  will 
pay  the  costs  of  this  appeal. 
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Th«  6th  Adoust,  1850* 

Prbsbnt : 
A.  W.  BEGBIE, 

AND 

H.  W.  DEANE, 

AND 

S.  S.  BROWN, 

Offg.  Judoks* 

CASE  No.  74  of   1850. 

Special  Appeal  from   the  decision  of    T.  P.  fFoodcock,    Esq.^ 
Officiating  Judge  of  Allahabad^  dated  22ud  August  1849. 

RAMliUTTUN,  (Plaintiff,)    Appkllant, 
versus 

PUNCHUM  ANP  OTHBRS^  (DEFENDANTS,)    KkSPONDKNTS. 

The  particulars  of  this  case  may  be  found  iu  the  printed 
decisions  of  the  Zillah  Courts  for  May  1848  and  August  1849, 
and  in  the  decisions  of  the  Sadder  Court  for  November  of  the 
first  named  year. 

A  suit  was  instituted  to  recover  Rs.  542,  with  interest.  It 
was  alleged  in  the  plaint  that  the  defendants  had  mortgaged 
certain  houses,  in  1832,  to  Guneshee  Lall  and  tiungapershad,  and 
had,  afterwards,  remortgaged  them  under  a  bond  to  the  same 
parties.  The  plaintiff  having  purchased  the  rights  in  the  mort* 
gage,  which  pertained  to  Guneshee  Lall  and  Guugapersliad,  stood 
of  course  in  their  place  as  regards  the  mortgagei's,  and  sued  to 
recover  the  amount  which  had  been  advanced  to  the  latter.  It 
was  answered  by  the  defendants  tiiat  the  amount  due  on  the  bond 
had  been  previously  made  good  to  Guneshee  Lall  and  Uunga^ 
pershad. 

The  Sudder  Ameen  decreed  in  favor  of  the  plaintiff.  In 
appeal,  the  Judge  nonsuited  the  plaiutitf,  inasmuch  as  the  bond, 
though  filed  in  another  suit,  was  not  put  in,  nor  a  copy  of  it. 
The  Judge  remarked,  that  though  tlie  defendants  acknowledged 
the  deed,  yet  that  acknowledgment  '^  does  not  help  the  matter." 

A  special  appeal  was  admitted  by  the  Sudder  Court,  and  it 
was  ruled  by  that  Court  in  a  judgment  dated  13th  November 
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1848)  that  there  was  no  ground  for  nonsuit,  the  real  question  at 
issue  being  whether,  as  pleaded  in  the  defence,  the  money  had 
been  repaid  or  not*  It  was  observed  by  the  Court,  that  the 
**  plaintiiff  is  in  no  respect  to  blame,  he  having  applied  for  the 
deed  in  order  to  file  it."  The  Court  left  untouched  the  judg- 
ment of  the  Sudder  Ameen,  and  reversed  the  Judge^s  order  of 
nonsuit  only. 

The  Judge,  on  the  case  being  sent  back  to  him,  solicited  the 
authority  of  the  Sudder  Court  to  remand  the  suit  to  the  Sudder 
Ameen^s  file  in  order  that  the  validity  of  the  bond  be  enquired 
into.  The  Judge  appears  to  have  mistaken  the  purport  of  the 
reply,  under  date  26th  January  1849,  which  did  not  enjoin  him 
to  remand  the  suit  to  the  Court  of  first  instance,  but,  merely, 
after  adverting  to  the  point  previously  noticed,  viz.  that  the  real 
issue  to  be  tried  was  whether  the  money  had  been  paid  or  not» 
conveyed  permission  to  him  to  direct  the  lower  Court  to  enter  on 
the  enquiry  suggested^  should  the  Judge  see  any  special  reasons 
for  80  doing. 

The  case  however  went  back  to  the  Sudder  Ameen,  and  with 
precisely  the  same  result.  Tlie  plaintiff  again  obtained  a 
decree. 

The  suit  having  been  a  second  time  brought  before  the  Judge 
in  appeal,  be  dismissed  the  claim,  on  the  ground  that  proof  was 
wanting  of  the  due  execution  of  the  boud« 

Hereupon,  a  special  appeal  was  again  granted  to  determine, 
"  whether  the  Judge  has  not  tried  a  wrong  issue,  the  questiou 
^*  being  not  whether  the  bond  had  been  properly  executed,  but 
"  whether  the  money  had  been  repaid. 

The  Court  hold  that  the  order  of  the  Judge,  dismissing  the 
plaintiff's  claim  for  the  reasons  he  has  assigned,  is  erroneous. 
The  question  to  be  tried  is  precisely  what  it  was  when  the  suit 
was  remanded,  viz.,  whether  the  defendants  had  substantiated 
their  plea  of  payment,  and  that  question  is  not  in  any  way 
affected  by  the  intervenient  proceedings  which  passed  between 
this  Court  and  the  Zillah  Judge.  It  has  been  explained  above, 
that  it  was  not  the  iutentiou  of  this  Court  to  order  the  Judge  to 
send  for  the  bond  with  a  view  to  proving  its  due  attestation, 
though  they  left  him  at  liberty  to  do  so,  should  any  special 
necessity  for  that  measure  be  found  to  exist. 

The  Court  are  compelled  to  remand  the  suit  a  second  time  to 
the  Judge's  file,  in  order  to  its  retrial  in  his  Court.    , 
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Tab  5th  August,  1850. 
Prbbbnt : 

A.  W.  BEQBIE, 

JUDGB» 
AND 

H.  W.  DEANE, 

AND 

S.  S.  BROWN. 

OrFQ.    JuDQBt« 

CASE  No.  133  OF  1848. 

Begtdar  Appeal  from  the  decision  of  Yar  AH  Khan,  Principal 
Sudder  Ameen  of  Jounpore,  dated  30 fh  May  1848. 

BRIJKISHORE,  brothbb  and  hbir  op  NEWULEISHORE^ 

DBCBASBDy    (DBFBNDAMT,)    ApPBLLANT^ 

versus 

JUGGERNATHPERSHAD,  (Plaintiff,)  Rbspondbnt. 

It  18  shown  by  the  record  of  this  case  that  the  plaintiff  and 
Newulkishore,  (deceased)  had,  for  many  years,  had  money  trans* 
actions  with  each  other.  The  plaintiff,  at  the  request  of  Neii-nl* 
kishore,  made  out  the  account  of  the  latter,  according  to  the 
different  items  set  down  in  the  pldntiff's  buhee  khata,  and  there 
was  exhibited  a  balance  in  the  pldntiff^s  favor,  up  to  the  end  of 
1902  of  the  Sumbut  year,  of  Rs.  5,430*8 ;  a  mookhteear  in  the  service 
of  the  defendant,  named  Pnrmaseedial,  examined  the  accounts^ 
and  intimated  to  bis  employer  that  they  were  correct^  and^  shortly 
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afterwards,  Newulkishorc,  on  being  pressed  for  payment  by  tbc 
plaintiff,  wrote  a  rooquhy  addressed  to  the  plaintiff,  signifying  his 
acquiescence  in  the  demand. 

The  objections  raised  in  defence  before  the  Principal  Sudder 
Ameeu  were  in  a  great  measure  objections  of  form  only.  It  was 
further  pleaded  that  the  suit  ought  not  to  have  been  brouglit 
agiunst  both  brothers ;  that  in  an  account  extending  over  so  long 
a  period  (from  1230  Fusleeto  1252  Fuslee),  there  would  be  found, 
on  close  scrutiny,  irregularity  and  overcharge  in  various  ways, 
especially  in  the'  shape  of  compound  interest ;  and  though  the 
defence  did  not  go  the  length  of  denying  the  execution  of  the 
rooqahy  it  was  asserted  to  be  a  mere  memorandum,  altogether 
invalid  for  purposes  of  suit. 

The  Principal  Sudder  Ameen  exempted  from  liability  the 
defendant,  Brijktshore,  on  the  ground  that  the  money  dealings  of 
the  parties  were  proved  to  have  taken  place  between  the  plaintiff 
and  Newulkishore  only.  He  struck  off  from  the  plaintiff's 
demand  a  sum  of  Ks.  200,  observing  that  the  charge  is  irregular, 
being  a  charge  of  Ks.  100,  for  each  of  the  years  1251  and  1252 
Fuslee^  for  dakhilaen  and  purkhyaen  (whicli  would  seem  to  be 
some  extra  muhujunee  charge  for  trouble  incurred  in  paying 
money  on  the  deieudant's  account  into  the  Collector's  Treasury), 
and  sJso  struck  off  interest  claimed  by  the  plaintiff  on  the  main 
-sum,  from  the  date  of  adjustment  of  accounts  to  date  of  suit, 
assigning  as  his  reason  that  to  decree  such  interest  would  be  to 
contravene  the  provisions  of  Section  5,  Regulation  XVXl.  of  1806. 

From  this  decision,  both  parties  appeal  to  the  Sudder  Courts 
The  defendant,  Brijkisbore,  as  heir  of  his  brother,  Newulkishore, 
protests  against  the  decree  generally :  the  plaintiff  forbears  from 
an  appeal  in  regard  to  the  disallowed  item  of  Rs.  200,  but  contends 
that  he  is  fully  entitled  to  a  decree  for  Rs.  986-9*3,  as  interest  on 
•the  principal  sum  awarded  to  him,  from  date  of  adjustment  to 
date  of  suit,  as  above  noticed.  Both  these  appeals  are  now  dis- 
posed of  together  by  a  full  Court.  The  defendant  repeats  in 
appeal  the  objection  formerly  urged,  viz.,  that  a  rigid  examination 
of  the  accounts  will,  in  all  probability,  disclose  overcharge  and 
.  irregularity,  and  he  cites,  as  giving  a  reasonable  color  to  this  plea, 
the  fact  that  the  lower  Court  has  actually  struck  off  a  portion  of 
the  amount  claimed  (Rs.  200),  as  constituting  a  charge  not  legally 
cognizable.  He  further  urges  that  copies  of  the  plaintiff's  buhee 
khatUy  which  were  put  into  Court,  ought  not,  as  unstamped,  to 
have  been  received,  and  that  the  rooqah  ought  to  have  been 
rejected  for  the  same  reason.  He  likewise  sets  forth  that  the 
decree  of  the  Principal  Sudder  Ameen^  awarding  as  it  does  com« 
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pound  interest  to  the  plaintifF^  is  opposed  to  Section  7s  li^ula* 
tionXV.of  J  793. 

The  plaintiff  affirms,  in  appeal,  that  the  interest  he  seeks  is 
simple  interest  ou  a  debt  admitted  to  be  just,  and  that  there  is 
nothing  in  law  or  usage  which  can  bar  his  title  to  recover  it. 

The  Court  find  nothing  in  the  case  which  can  justify  their 
interference  with  the  order  of  the  Court  below  awarding  to  the 
plaintiff  Ks.  5/230-8.    The  plaintiff,  they  observe,  has  sued  on  bis 
books  of  account,  for  a  bsUance  due  to  him,  and  he  has  put  in 
the  rooqah  as  evidencing  the  adjustment  of  the  balance.     The 
objection  raised  in  regard  to  compound  interest,  that  it  is  not 
authorized  under  Section  Jy  Regulation  XV.  of  1/93^  is  without 
force.    The  words  of  that  law  are,  "  the  Courts  are  not  to  decree 
any  compound  interest,  arising  from  intermediate  adjustment  of 
accounts.^'    This  rule,  however,  is  not  to  extend  to  cases  in  whicii 
accounts  between  the  parties  shall  have  been  adjusted,  and  ttie 
former  bonds  or  agreements  cancelled,  and  new  bonds  or  agree- 
ments taken,  tor  tbe  aggregate  amount  of  the  principal,  and  the 
legal  interest  remaining  due  upon  the  adjustment,  consolidated 
into  priucipid.     In  this  case,  no  bonds  have  passed  between  the 
parties,  and,  consequently,  not  the  strict  letter  of  the  law,  but  its 
spirit  and   intent  must  ije  looked  to.      Though  no  bond   was 
executed  by  the  defendant,  yet  there  was  an  adjustmenty  as  the 
rooqah,  the  authoi-^ihip  of  which  the  defendant  does  not  venture  to 
deny,  clearly  and  unequivocally  proves,  and  this  admission,  ou  the 
part  of  the  defence,  which  stands  in  place  of  any  ^'  new  agree- 
ment,''  renders  it  quite  unnecessary  that  the  accounts  be  gone 
into.    At  the  same  time,  tlie  Court  are  disposed  to  attach  weight 
to  the  plea  that  copies  of  the  plaintitf^s  buiiee  kkata  ^*  to  be  kept, 
with  tne    record'^  should,  under  Construction  137*2>  have  been 
stamped;  but  as  this  point  was  not  insisted  on  in  the  lower  Court, 
it  is  unnecessary  to  do  more  than  point  out  to  the  Principal  Sad- 
der Ameen,  in  the  present  judgment,  the  irregularity  into  which 
he  has  been  betrayed. 

As  respects  the  plaintiff's  appeal,  the  Court  are  fully  agreed 
in  thinking  him  entitled  to  the  interest  he  sues  for,  that  inierest 
is  simple  interest,  at  the  rate  of  12  per  cent,  per  annum,  ou  the 
sum  of  Ks.  5,23U-8,  awarded  by  the  Court  below.  The  Principal 
8udder  Ameen  had  no  need  to  fear  that  by  decreeing  the  interest 
sought  for  he  might  violate  the  law,  as  declared  in  Section  5  of 
Regulation  XVll.  of  ibU6.  That  Section  is  supplementary  to 
Regulation  XV.  of  1793,  and  it  sets  fortfi  '^  the  rules  contained 
in  the  preceding  Sections  (which  are  the  Sections  of  fiicgulation 
XV.  oc  1793),  are  not  to  be  considered  to  extend  to  re^poiideiUia 
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loans  or  policies  of  insurance,  the  interest  on  which  is  to  be  ref- 
lated by  the  terms  of  the  deeds,  and  the  laws  and  usages  which 
prevail  respecting  such  transactions/*  The  enactment  quoted  by 
the  Principal  Sudder  Ameen  has  no  applicability  to  the  matter  of 
which  he  had  to  dispose. 

For  these  reasons,  the  Court  amend,  in  the  manner  above 
explained,  the  judgment  of  the  Principal  Sudder  Ameen.  The 
costs  of  both  appeals  will  be  defrayed  by  Brijkishore,  the  surviv- 
ing brother  of  the  other  defendant  in  the  original  suit. 

The  5th  August,  1850. 

PUBSENT  : 

A.  W.  BEGBIE, 

JuDGBy 
AND 

H.  W.  DEANE, 

AND 

S.  S.  BROWN, 

Offg.  Juogrs. 


CASE  No.  137  OF  1860. 

Regular  appeal  from  the  decision  of  Yar  AH  Khan,  Principal 
Sudder  Ameen  of  Jounpore,  dated  30th  May  1848. 

JUGGERNATHPERSHAB,  (Plaintiff,)  Appellant, 

versus 

BRIJKISHORE,  HBiR  of  NEWULKISHORE,  decbasbd^ 
(Dbfbndant,)  Rbspondbnt« 

The  partfeulars  of  this  ease  will  be  found  in  case  No.  133 
of  1848^  decided  this  day. 
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The  5th  AcgubTj  1850* 

Frbsbnt  : 

A.  W.  BEGBIE, 

AN]> 

H.  W.  DEANE, 

Offg.  JudgKi 

AND 

S.  S.  BROWN, 

Offg.  Addl.  Jc70gb« 

CASE  No.  192  OF  1849. 

Regular  Appeal  from  the  decision  of  PUlayei  AH  E^han,  Principal 
Sudder  Ameen  of  Allahabad,  dated  "XJth  June  1849. 

MULIK  BASAH,  (Dbfbndant^)  Appbllant, 

versus 

MUSSUMAT  DHANA  BEEBEE,  BOLEE  BUKSH  and 

SBVBN  OTHBRS,  (PLAINTIFFS,). RbSPONDBNTS. 

Plaintiffs  bring  their  suit  for  redemption  of  mortgage  of 
522  beegahs  12  biswahs  of  land  in  mouzahs  Alawutpore,  Bhee- 
kumpore  and  Shazadpore,  and  for  the  recovery  of  Rs.  9,005-13-3, 
excess  receipts,  with  interest,  from  the  mortgagee.  Total  esti- 
mate of  suit  Rs.  9,858. 

It  appears,  from  the  record  of  the  case,  that  six  persons,  the 
recorded  proprietors  of  a  nine-anna  share  in  the  three  mouzahs, 
executed  a  mortgage  of  the  share  in  1834  to  Daim  Ali  and  two 
others,  who  owned  shares  in  the  other  portion  of  the  mouzahs. 
The  mortgagees,  afterwards,  remortgaged  it  to  Mulik  Basah, 
defendant,  and  the  rights  and  interests  of  the  mortgagers  baring 
been  put  up  to  sale  were  purchased  by  Mulik  Baaeih,  who  thus 
converted  his  mortgage  title  and  possession  into  a  proprietary  one* 
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Thepldntnow  sets  forth,  that  th6  mouzahs  have  always 
been  held  on  a  beegahdam  tenure,  which  is  understood  by  the 
Court  to  be  analogous  to  the  bhyachara  tenure  in  other  parts  of 
the  country.  It  proceeds  to  state  that  the  plaintiffs  are  the 
nnder-sharers,  that  the  mortgagers  were  only  the  representatives 
of  the  proprietary  community,  and  that  although  the  names  of 
their  headmen  only  appeared  in  the  deed,  the  mortgage  transac- 
tion  had  been  enterea  into  by  them  in  behalf  of,  and  with  the 
consent  of,  all,  and  the  shares  of  all  had  been  duly  recorded, 
afterwards,  with  the  assent  of  the  mortgagees^  in  the  administra- 
tion paper  of  the  settlement.  Plaintiffs  now  allege  that  the 
mortgage  demands  have  been  satisfied  from  the  usufructuary 
profits,  and  they  sue  in  the  name  and  behalf  of  the  whole  pro- 
prietary for  the  redemption  of  the  entire  nine-anna  share^  with 
recovery  of  excess  receipts.  The  plaintiffs  admit  that  there  are 
others  who  have  not  joined  them  in  the  suit  firom  absence  or 
other  causes,  but,  as  past  precedents  have  ruled  that  mortgages 
cannot  be  redeemed  in  part,  they  have  brought  their  action  for 
the  redemption  of  the  whole  against  the  ori^nal  mortgagees^  as 
well  as  the  sub-mortgagee  and  proprietor,  Mulik  Basaii. 

The  former  mortgagees,  Daim  Ali  and  the  others,  deny,  in 
answer,  that  plaintiffs  took  any  part  in  the  mortgage,  or  ibat 
they  had  ever  had  possession,  or  had  evidenced  their  title  or 
claim  at  any  time  by  appearing  in  any  of  the  suits  which  had 
been  carried  on  in  matters  connected  with  the  mouzah.  They 
also  denied  that  the  entries  of  their  shares  in  the  settlement 
papers  were  of  any  force. 

Mulik  Basah,  defendant,  in  his  answer,  which  has  been 
drawn  out  into  a  most  unnecessary  length,  after  adducing  more 
than  twenty  reasons  for  a  nonsuit,  follows  the  same  line  of  defence 
of  the  suit. 

The  Principal  Sudder  Ameen  overruled  the  reasons  of  non- 
suit, and  passed  a  decision  on  the  merits.  .  He  was  of  opinion 
that  the  facts  of  the  plaintiffs'  possession  of  shares  in  the  pro- 
perty, and  of  their  participation  in  the  mortgage,  were  clearly 
proved  from  the  waftb-tU^urz  and  other  documents  and  evidence, 
and  that  they  were  entitled  to  redeem  their  own  and  the  other's 
shares,  as  specified  in  the  wajib'Ul-urz.  He,  however,  rejected 
the  claim  of  one  of  the  plaintiffs,  Budul,  whose  rights  had  been 
sold  and  purchased  by  the  defendant,  and  disallow^  the  claim  of 
another,  Bolee  Buksh,  for  a  portion  of  the  share  sued  for,  on  the 
same  grounds.  The  daim  for  redemption,  brought  by  the  plain- 
tiffs  for  the  other  shares  already  purchased  by  the  defendant,  was 
ftlso  rejected.    With  these  exceptions^  a  decree  was  given  for  the 
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redemption,  and  for  excess  receipts^  amounting  to  Rs.  1,767-10^ 
on  254  beegahs  3^  biswahs. 

The  appellant  divides  his  reasons  of  appeal  into  fonrteen 
heaHs.     The  first  is  a  repetition  of  bis  former  aenial  of  the  plain. 
tiflV  statements  relatire  to  their  rights  in  the  mouzah,  and  to  the 
part  talcen  by  them  in  the  mortgage^  and  he  represents  the  soil 
to  have  been  brought^  in  its  present  form,  in  collusion  with  those 
tvhose  rights  he  had  purchased,  with  the  covert  object  of  obtaiii- 
ing,  by  means  of  a  decree  for  redemption,  what  they  could  not 
have  talcen  by  a  direct  suit  for  establishment  of  theu*  right  in  the 
interests  claimed.    The  Courts  however,  have  reason  to  believe 
that  the  execution  of  mortgages  by  the  recorded  zumeendars  in 
the  behalf  of  the  whole  proprietary  community,  previously  to 
the  ascertainment  and  record  of  individual  interests,  which  took 
place  at  the  settlement,  was  not  so  uncommon  an  occurrence 
as  in  itself  to  raise  a  prima  fucie'  suspicion  of  fraud  in  the 
present  case,    and  the  copious    evidence  in  the    record    fully 
supports,  in  the  Court's  opinion,  the  averments  of   (act  in  the 
plaint.    The  document  chiefly  relied  on  by  the  respondents  b 
the  wajib-uUurZy  and  the  Court  consider  it  a  conclusive  one. 
In  this  document,  which  was  drawn  up  with  the  assent  of  the 
original  mortgagees,  whose  names  and  signatures  appear  in  it,  as 
zumeendars  by  their  own  right,  and  as  mortgagees  of  the  nine- 
anna  share,  the  names  and  siiares  of  the  under-sharers  in  the  por« 
tion   of  the  property  held  in  mortgage  are  specified  folly  and 
distinctly,  and  the  appellant,  although  he  denies  its  force,  does 
not  attempt  to  show  that  there  was  any  collusion  in  the  record. 
Appellant  did  not  succeed  by  virtue  of  his  sub-mortgage  to  the 
rights  of  the  mortgagees  until  some  years  afterwards,  and  he  can- 
not now  repudiate  their  act,  or  claim  any  more  than  the  nwct- 
gagees  admitted  that  they  held.    The  disposal  of  this  point,  oo 
which  the  Court  consider  the  finding   of  the  lower  Court  to  be 
quite  correct,  also  disposes  of  the  other  heads  of  appeal,  which 
are  withdrawn  by  the  vakeel,  four  excepted,  wiiich  the  Court 
proceed  to  consider. 

The  first  of  these  has  reference  to  one  of  the  respondenftf^ 
Mussumat  Dhana.  Appellant  contends  that  €he  respKmdeBt  b 
the  same  as  the  one  whose  rights  he  purchased  along  with  those 
of  the  five  others.  That  Dhana  was  the  widow  of  Roshun ;  thk 
Dhana,  who  puts  herself  forward  as  the  widow,  Deen  Mohuned, 
appellant,  affirms  to  be  one  and  the  same  person,  and  he  urgBS 
that,  whether  Deen  Mohumed  left  a  widow  or  no,  this  Dhana  his 
no  right  to  sue.  This  objection  cannot,  in  the  Court's  opiniooy 
be  maintained.  The  oral  evidence  adduced  in  proof  of  the  idea- 
lity is  met  by  counter  documentary  evidence  of  a  aatis&ctMy 
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character,  and  the  entry  of  her  name  in  the  toajib-uUurz^  ai 
widow  of  Deen  Mohutued,  completely  refutes  the  allegations  of 
appellant's  witnesses. 

The  second  objection  regards  the  respondent^  Bolee  Buksb. 
Appellant  objects  that,  in  the  replication,  Bolee  Buksh  declared 
that  only  a  third  of  his,  Noor  Mohumed's,  rights  and  interests, 
had  been  alienated  by  sale,  but  that  a  few  days  before  the  decision 
In  answer  to  a  question  irregularly  put  to  him  by  the  Court,  he 
changed  his  declaration,  and  claimed  the  share  by  virtue  of  inhe- 
ritance from  his  maternal  grandfather,  alleging,  that  hb  paternal 
inheritance,  namely,  the  rights  of  Xoor  Mohumed  only,  had  been 
Isold,  and  that  the  Principal  Sudder  Ameen  had,  accordingly, 
exempted  the  same  from  the  decree.  The  appellant  contends  that 
plaintiff  could  not  change  his  declaration,  and  that  so  much  of  the 
decree  should  be  reversed.  The  Court,  however,  do  not  find  any 
direct  inconsistency  in  the  statements  of  the  respondent,  Bolee 
Buksh.  There  is  some  obscurity  in  the  declaration  in  the 
replication,  and  it  was  to  clear  this  up  that  the  Principal  Sudder 
Ameen  put  the  question  to  which  appellant  has  objected.  The 
Court  observe  that  the  rule  in  Section  10,  Regulation  XXVI.  of 
J  814,  was  enacted  in  order  to  afford  tiie  Courts  an  opportunity  of 
obtaining  any  further  explanations  that  might  be  requisite  with 
regard  to  the  precise  object  of  the  action,  and  the  grounds  on 
which  it  is  maintained,  and  that  no  second  interlocutory  proceed- 
ing is  authorized  by  law,  but  apart  from  this  irregularity,  the 
Court  see  no  reason  to  interfere  with  the  finding  of  the  lower 
Court  on  this  point.  That  Bolee  Buksh  did  hold  a  share  in  his 
own  right,  and  distinct  from  that  of  his  father,  Noor  Mohumed,  is 
shown  by  the  entry  of  his  name  under  that  share  in  the  wajib-uU 
urz,  separately  from  Noor  Mohumed^s,  and  the  Court  have 
already  assigned  then*  reasons  why  this  record  cannot  now  be 
impugned. 

The  third  objection  regards  the  right  of  action  for  redemp- 
tion possessed  by  respondents  in  behalf  of  the  other  sharers  who 
have  not  appeared.  The  Principal  Sudder  Ameen  grounds  his 
decision  in  favor  of  the  gcnerai  redemption  on  the  argument 
that,  as  the  investigation  proved  that  the  mortgage  had  been 
redeemed  from  the  profits,  the  mortgagee  had  lost  all  title  to 
retain  posses^ion,  and  was  not  in  a  position  to  resist  the  claim. 
The  Court  are  of  opinion  that  this  argument  will  hold  good 
quoad  the  respondents  individually,  but  the  circumstances  of  this 
case  are  not  analogous  to  the  precedents  of  the  Calcutta  Court  of 
the  18th  June  1822,  Vol.  III.,  and  25th  November  1841,  Vol.  VII. 
on  the  same  subject.  In  the  case  before  the  Court,  the  mortgage 
bond  has  not  been  produced,  but  the  respondents  have  put  formurd, 
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fts  the  fonodation  of  their  proof,  the  supplementary  detail  in  At 
wajib'uUurZy  which  contains  a  distinct  specification  of  the  mort- 
gaged shares  without  any  specific  conditions  for  their  release,  airi 
the  Court  agree  that  appellant  is  entitled  to  take  his  gtand  on 
the  same  document,  and  to  refuse  redemption  until  the  indiridoal 
mortgager  appears  to  claim  it,  the  responaents  possessing  no  clan 
on  the  mortgagee  beyond  the  interests  which  they  have  them- 
selves recorded.  The  Principal  Sudder  Ameen  has  already  made 
a  rateable  deduction  from  the  claim  for  the  portion  dismissed  bj 
him,  and  the  Court  further  modify  the  decision  by  allowing  a 
similar  rateable  deduction  on  account  of  the  unclaimed  shares. 

The  last  objection  refers  to  an  item  of  interest  disaUowed 
in  the  judgment  of  the  lower  Court.  It  appears  that  the  respon- 
dents had  credited  the  appellant  with  interest  on  his  amonot 
mortgage  for  the  years  1242  and  1243  Fuslee,  which  the  Prin- 
cipal Sudder  Ameen  refused  to  allow,  on  the  ground  that  tbe 
appellant  had  not  filed  his  mortgage  accounts  for  those  yeara. 
The  Court  observe  that  legal  reasons  to  justify  what  can  ooly  be 
regarded  in  the  light  of  a  fine  are  wholly  wanting,  and  that  the 
Principal  Sudder  Ameen  acted  irregularly  in  not  decreeing  what 
the  plaintiffs  had  allowed  of  their  own  accord,  and  they  amrad 
this  part  of  the  decision  accordingly. 

With  these  modifications,  the  Court  uphold  the  decision  of 
the  lower  Court,  and  decree  Rs.  245-7-&}»  on  104  beegabs,  > 
biswahs  and  15  ^  dhoors,  with  proportionate  costs. 

The  Court  cannot  leave  this  case  without  animadverting  on 
the  preposterous  length  of  the  pleadings.  Twenty-six  reasons  of 
nonsuit,  all  of  the  most  frivolous  and  irrelevant  character,  have  beet 
heaped  together  at  random  by  the  defendant's  vakeel  in  the  lower 
Court,  with  the  object,  apparently,  of  throwing  further  difficolties 
into  a  case  already  sufficiently  complicated.  Such  practices  <Io 
not  fall  within  the  line  of  fair  pleading,  and  merited  the  disGOurag* 
ing  notice  of  the  Court  in  which  they  were  exhibited. 
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fas  6rii  AuGi78T,  1850. 
Prbsbnt  : 

A.  W.  BEGBIE, 

AND 

H.  W.  DEANE, 

OWVQ.   JUDOK^ 
AND 

S.  S.  BROWN, 

Ofpg.  Adol.  Juogb. 

CASE  No.  71  OF  1850. 

Special  Jppealfrom  the  decision  of  G.  Blunt,  ^sg..  Judge  of 
Mlygurh,  dated  27th  August  1849. 

GUNGARAM    and   MUSSUMAT  UTOLA,   (Dbfkndants,) 

Appellants, 

versus 

MUDAREE  LALL,  (Plaintiff,)  RsspoNDBNt. 

This  case  is  reported  at  page  134  of  the  printed  decisions  for 
tillah  AUygurh,  for  the  month  of  August  1849. 

A  special  appeal  was  granted  ^^  to  determine  whether  the 
Judge  was  justified  in  upholding  the  decree  obtained  by  Mudaree 
Lall,  respondent,  against  Mussiimat  Utola,  on  the  groundf 
specified  by  him.'^ 

JUDOMBNT. 

The  (plaintitf)  respondent  states  bis  case  as  follows.  That 
en  the  20th  June  1837,  Hoolassee,  (the  brother-in-law  of  the 
appellant,  Mussumat  tJtola),  executed  a  bond  for  Rs.  300  to 
plaintiff,  at  the  same  time  pledging  his  property  m  mouzah 
Jaferabad,  as  security  for  the  repayment.  Hoolassee  died  and 
was  succeeded  in  the  said  property  by  Mussumat  Utola,  who,  at 
first,  agreed  to  pay  the  debt;  but,  in  violation  of  her  promise,  sh€|^ 
on  the  I6th  October  1847,  executed  a  deed  of  sale  of  the  pro- 
perty in  favor  of  her  son-in-law,  (the  co-defendant  and  appellant 
Gungaram),  which  was  duly  registered  in  December  following  { 
and,  on  the  24th  March  1848,  Gungaram  instituted  a  coUusivf^ 
suit  agmnst  Mussumat  Utola  for  die  property,  in  the  Co^rt  <^ 
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the  MoonsiflT  of  Hattrass^  zillah  Allygurh^  On  tbe  27tfa  Manl 
1B4H,  plaintiff  instituted  a  suit  in  the  Court  of  the  Sadder  Amm 
of  Muttra,  zillah  Agra,  against  Mussumat  Utola^  on  tbe  bond 
executed  by  Hoolassee.  Mussamat  Utola  petitioned  to  be  allowed 
to  defend  the  suit  in  forma  paupens,  and  plaintiff  pethtoned  the 
Moonsiff  of  Hattrass,  as  an  oozurdar,  in  the  case  pending  in  thai 
Court,  on  the  27th  April  1848.  On  the  13th  June  1S48,  Gunga- 
ram  got  an  ex  parte  decree  from  the  Moonsiff  of  Hattrass,  uni 
plaintiff's  petition,  as  oozurdar,  was  dismissed  without  enquiry. 
6ungaram  executed  his  decree  and  obtained  possession.  Sobse- 
quently,  plaintiff  also  obtained  a  decree  from  tbe  8udder  Ameeo 
of  Muttra^  but,  being  unable  to  obtain  the  sale  of  Hoolassee'ff 
property,  which  had,  in  the  manner  above  described,  been  frau- 
dulently transferred  to  the  defendant,  Gun^ram,  by  BlBSSumaf 
Utola,  plaintiff  instituted  a  suit  in  the  &[>urt  of  tbe  Sodder 
Ameen  of  Allygurh  against  both  those  persons,  with  the  yiew  of 
setting  aside  the  collusive  conveyance,  and  having  tbe  property 
sold  in  execution  of  bis  own  decree  obtained  from  tbe  Sadder 
Ameen  of  Muttra. 

The  Sudder  Ameen  of  Allygurh  dismissed  the  plaintiff 
suit,  observing,  that  the  delay  in  the  institution  of  the  suit  in  the 
Sudder  Ameen  of  Muttra's  Court  threw  suspicion  on  tbe 
genuineness  of  the  bond  said  to  have  been  executed  by  Hooiassee; 
that  had  the  plaintiff's  suit  been  just,  be  would  have  instituted  il 
Sn  the  zillah  in  which  the  property  was  situate,  viz.,  Allygurh, 
and  that  the  fabrication  of  the  bond  was  easier  in  another  distrki 
where  Mussumat  Utola  was  not  resident;  that  the  Sudder  Ameen 
of  Mitttra  had  disposed  of  the  suit,  ex  parte,  before  any  final  order 
had  been  passed  by  the  Principal  Sudder  Ameen  of  Agra,  ot 
Mussumat  Utola's  petition  to  defend  it  in  forma  pauperis ;  that 
in  1842^  Mussumat  Utola  had  mortgaged  the  property  to  one 
Mohun,  who  had  obtained  possession  thereof,  and  in  whose  iavur 
a  mutation  of  names  had  taken  place  in  the  khewut  papen 
without  any  objection  on  the  pare  of  plaintiff^  which  could  bardl; 
have  been  the  case  had  he  been  in  possession  of  any  such  bonct 
such  as  he  now  produces.  For  the  above  reasons,  tbe  Sudder 
Ameen  considered  that  the  plaintiff's  suit  was  fraudulent,  and 
dismissed  it  accordingly. 

From  this  decision,  the  plaintiff  appealed^  and  tbe  Judge, 
without  going  into  the  merits  erf  either  decree,  reversed  the 
Sudder  Ameen's  decision,  and  determined  that,  as  plaintiff  had 
obtoined  a  decree  against  the  property  of  Hooiassee,  that  pro- 
perty was  answerable  for  the  same^  whether  the  claim  of  tbe 
Slaintiffwereiivt,  or  not,  that  being  a  matter  into  which  ^ 
adge  deemed  himaelf  incompetent  to  enquire* 
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The  Court  are  of  opinion  that  the  Judge  should  not  have 
refused  to  trj  the  question  of  which  the  adjudication  was  sought 
by  the  plaintiff,  viz.,  the  validity  of  the  decree  obtained  by 
Gungaram  against  Mussuniat  Utola,  which,  until  set  aside  as 
collusive  and  fraudulent,  opposed  a  bar  to  the  sale  of  the  property 
in  execution  of  the  plamtiff^s  decree  against  Mussumat  Utola. 
The  principle  that  '^  a  decree  cannot  be  executed  against  a  per- 
*^  son  not  a  party  to  it''  has  been  repeatedly  recognized  by  this 
Court;  but  this  principle  would  be  violated  under  the  view 
taken  by  the  Judge  of  the  present  case,  and  Gungaram  would  be 
ousted  from  the  property  without  having  had  an  opportunity  of 
defending  his  title  to  it. 

The  Court  accordingly  reverse  the  Judge's  decision,  and 
remand  the  suit  to  be  retried,  with  reference  to  the  foregoing 
observations* 


Turn  7th  Augcst,  1850. 

Pbksknt  : 

K.  TV.  BEGBIE, 

JUDOB* 

CASE  No.  30  or  1849. 

Regtdar    Appeal    from    the   decision    of     Moulvee    Mohumed 
Kurreemoollah  Khan,   Principal  Sudder  Ameen  of 
Jgruy  dated  14M  Nfwember  1848. 
MISSUR  KISHEN  SUHAI,  (DarBNOANT,)  Appbllastt, 

versus 
SEITH    POORUN   MULL   and    SEITH   PURUMSOOKH 
DASS,  (PLAiNTirrs,)  Rkspondbnts. 

This  was  a  suit  to  recover  a  balance  of  Rs.  6,751-8  (include 
ing  interest)  of  an  account,  relating  to  the  erection  of  a  Hindoo 
temple  at  Bindrabun.  The  pldntiffs  stated  that,  in  the  year 
1901  Sumbut,  they  commenced  building  the  aforesaid  temple; 
that  defendant  engaged  to  furnish  the  materials  if  advances  were 
made  to  him  by  plaintiffs,  stipulating  that  the  name  of  one  Laloo^ 
ialwala^  should  be  entered  in  the  account  with  the  addition  of 
the  words  **  mar/ut  Kishun  Suhai,''  which  was  agreed  to  by 
the  plaintiffs'  karinda,  and  an  account  was  opened  accordingly— 
up  to  Asagh  Soodee  poono  (the  end  of  Koar),  defendant  had 
recoil  Rs.  22,234-15-6,  and  had  delivered  materials  to  the 
value  of  Rs.  19|501-11.    From  the  above  date,  the  account  wa% 
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(with  defendant's  consent),  carried  on  in  his  own  name,  and  a 
balance  of  Rs.  2,633-4-6  struck  and  admitted  by  defendant. 
From  that  period  to  the  11th  Phagoon  Soodee,  1904,  defendant 
received  in  addition  Rs.  21 J07-6,  and  up  to  the  end  of  Cheyt,  1905, 
delivered  materials  to  the  amount  of  Rs.  179422-5,  and  on  the 
latter  date,  a  second  settlement  of  accounts  took  place,  at  which 
defendant  admitted  a  balance  against  himself  of  Rs.  6,918-7-9, 
which  he  promised  to  make  good,  but  has  failed  in  his  promise, 
and  had  since  delivered  materials  to  the  value  of  Rs.  269  only. 

Defendant,  in  reply,  denied  that  he  had  ever  entered  into  the 
engagement  specified  by  the  plaintiffs,  or  that  any  settlement  of 
accounts  had  ever  taken  place  between  them.  He  affirmed  that 
the  agreement  had  been  entered  into  by  Laloo,  talwala,  that  be 
(defendant)  had  been  absent  from  Bindrabun  from  the  begioDing 
of  Cheyt,  1904  till  the  end  of  Bysakh,  1905,  and  that  it  was  there- 
fore impossible  that  he  should  have  been  a  party  to  the  alleged 
settlement  of  accounts  at  the  end  of  Cheyt,  1905.  In  conclusion, 
he  stated  that  this  suit  had  been  brought  against  him  fraudulently 
at  the  instigation  of  Bindrabun,  the  present  karinda  of  plaintifis, 
with  whom  he  was  at  enmity.  - 

The  plaintiffs  rejoined  that  the  defendant  had  since  the 
institution  of  the  suit  admitted  the  justice  of  their  claim,  and  had 
made  overtures  for  its  adjustment:  they  denied  m /o/o  the  truth 
of  the  defendant's  allegations.  i 

The  Principal  Sudder  Ameen  decreed  in  favor  of  the  pkuntiffs, 
observing,  that  it  was  clearly  proved  by  an  examination  of  the 
plaintiffs'  account  books,  that  the  defendant  was  the  responsible 
person,  which  fact  had  also  been  established  by  the  evidence  of 
plaintiffs'  witnesses,  that  tfie  settlements  of  the  account  and  the 
delivery  of  the  materials  by  defendant  were  also  proved,  that 
defendant  had  not  beien  able  to  prove  his  statement  regarding 
Laloo,  talwala,  being  the  real  contractor,  and  that  the  evidence 
produced  to  establish  an  alibi  was  unsatisfactory. 

JUDGMKNT. 

I  see  no  reason  to  doubt  the  correctness  of  the  conclusion 
arrived  at  by  the  Principal  Sudder  Ameen.  The  evidence  in  sup* 
port  of  the  plaintiffs'  claim  is  most  clear  and  convincing.  The 
accounts  were  carefully  examined  by  two  mercantile  men  named 
by  both  parties,  and  were  declared  to  be  quite  correct,  and  from  the 
timethat  his  report  was  given  in  to  the  date  of  the  decree  (a  period  of 
three  and  a  half  months)  no  exception  was  taken  by  the  defendant's 
▼akeel  to  the  report  or  the  accounts  themselves.  In  his  appeal,  die 
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flefendant,  for  the  first  time,  objects  to  the  accounts,  but  this  line 
of  defence  is  now  inadmissible,  and  involves  a  departure  from  bis 
original  plea,  which  was  not  the  inaccuracy  of  the  accounts^  but 
a  denial  of  his  own  responsibility*  His  original  defence  having 
been  demonstrated  to  be  untrue,  he  now  shifts  his  ground  and 
would  try  another  issue,  which  cannot  be  allowed.  The  evidence 
adduced  by  the  defendant  to  prove  his  absence  from  Bindrabun, 
is  palpably  false,  the  witnesses  breaking  down  when  subjected 
to  cross  examination  by  the  plaintiffs'  vakeel ;  and  the  assertion 
that  the  plaintiffs  have  been  instigated  by  their  karinda  to 
institute  a  fraudulent  suit,  is  sustained  by  no  evidence  whatever, 
nor  is  such  a  charge  at  all  probable.  The  appellant  complains 
that  the  Principal  Sudder  Ameen  refused  to  summon  certain  of 
his  witnesses;  but  the  Principal  Sudder  Ameen  was  fully  justified 
In  so  acting,  as  these  witnesses  were  not  included  in  the  appel- 
lant's original  list,  and  were  named  by  him  after  the  evidence  jSnt 
adduced  by  him  had  been  found  insufficient. 

The  appeal  is  dismissed,  mth  costs. 


Tbb  8th  August,  1850. 

Present  : 

H.  W.  DEANE, 

Offg.  Judgx. 

CASE  No723  OF  1850. 

Regular  Appeal  from  the  decision  of  Mr.  J.  Campier,  Principai 
Sudder  Ameen  of  Mirzapore,  dated  Jth  September  1849. 

BHUJUN  GIR,  (Defendant,)  Appellant, 

versus 

PHOOLGIR  AND  SHEO  GIR,  (Plaintiffs,) 

Respondents. 

The  nature  of  this  claim,  the  evidence  by  which  it  is  sup- 
ported, and  the  answer  given  in  by  the  defendant,  are  detailed 
oy  the  Principal  Sudder  Ameen  in  the  following  words. 

'*  Claim,  to  recover  Rs.  14,954-8,  principal  and  interest,  after 
**  crediting  the  anK>unt  received,  stated  to  be  due  to  them  as  per 
^  bond,  dated  2nd  November  1839,  corresponding  with  l2tli 
'*  Karticlc,  Sumbut  1896,  and  an  ikramamah  or  agreement^ 
<^  dated  29th  January  1845,  fboth  axecuted  by  muhmt  Foorsot 
^  Oir,  deceased. 


Digitized  by  VjOOQIC' 


ii 


230 

*'  In  this  case,  the  plaintiffs  allege  that  there  esdsted  dealkigf 
'^  between  themselves  and  muhunt  Foorsut  Gir,  that,  at  length,  a 
^  sum  of  Rs.  15,295,  became  jnstly  due  to  them,  for  which  the 
latter  executed  a  bond,  date  abovementioned,  promising  to 
*'  repay  the  same,  with  interest  at  twelve  annas  per  cent,  per 
'^  mensem,  in  the  following  manner, — that  he  had  acquired  a 
'^  decree  against  Lalchhutpal  Singh,  rajah  of  Manda,  which  being 
'^  put  into  execution,  such  sums  as  may  be  realized  on  that 
*^  account  should  go  for  the  liquidation  of  the  debt,  and  that 
^*  plaintiffs  were  to  take  the  same,  and  should  this  be  not  suflBcient 
^'  to  cover  the  debt,  that  they  were  at  liberty  to  take  such  steps 
''  as  they  thought  proper  to  recover  the  balance  due  out  of  the 
^^  property  held  by  him.  That,  on  making  a  most  pressing 
''  demand  for  the  payment  of  the  money,  he,  the  said  Foorsut 
•*  Gir,  with  reference  to  the  said  bond,  executed  an  agreement  lo 
'^  this  effect,  dated  99th  January  1845,  that  for  the  present  he 
*^  was  unable  to  pay  cash  in  a  lump,  but  he  promises  to  do  so  in 
^^  a  year  hence,  after  deducting  the  sum  paia  by  him  on  account 
^^  of  the  decree  abovementioned,  otherwise,  to  put  them  in  posses- 
'^  sion  of  his  property,  which  he  may  then  or  afterwards  possess, 
"  in  failure  of  which^  they  were  at  liberty  to  take  such  steps  as 
"  they  thought  proper  to  recover  the  same  out  of  the  property 
'^  possessed  by  him.  That  although  the  period  stipulated  for  had 
'^  expired,  yet  the  money  had  not  been  liquidated,  and  the  said 
'*  muhtmt  had  demised  on  the  25th  Asar,  Sumbut  1904,  and  that 
''  the  defendant  was  his  disciple  and  heir,  and  in  possession  of  the 
*^  property  left  by  him,  and  though  he  had  been  repeatedly  called 
'^  upon  to  pay  the  money,  yet,  on  some  plea  or  other,  he  had  failed 
'^  to  do  so.  That,  according  to  a  suwui  presented  by  muhwit  Foor- 
*^  su(  Gir,  they  had  realized  Rs.  6,000,  on  account  of  the  decree 
'^  referred  to  above  on  the  25th  Koar,  Sumbut  1901,  besides  the 
*<  further  sums  of  Rs.  2,500  and  Rs.  1,050.  That,  after  crediting 
**  them,  together  with  interest  chargeable  thereon,  the  sum  of  Rs. 
^<  14,954-8,  principal  and  interest,  is  due  to  them,  hence  they  bad 
'^  instituted  the  suit. 

*^  In  his  defence,  which  is  drawn  out  at  much  length,  the 
^  defendant  urges  the  following  primary  objections.  That  his 
**  goorooy  or  spiritual  teacher,  had  no  dealings  with  the  plaintifis; 
'^  that  he  had  not  executed  either  the  bond  or  the  ikrarnamak; 
*^  that  plaintiffs  have  not  clearly  and  fully  explained  bow  and 
**  where  dealings  had  commenced  between  themselves  and  his 
*^  gooroo,  that  their  claim  therefore  should  he  nonsuited ;  that  bis 
**  gooroo  had  acquired  several  decrees  against  the  rajah  of 
^li^da,  pluntitfs  have  not  stated  which  decree  had  been 
**  pledged  to  them ;  that  whilst  the  bond  was  in  existence,  and 
**  the  decree,  as  stated  by  them,  to  have  been  pledged  to  tbedr. 
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**  what  necessity  was  there  for  the  execution  of  the  ikrarnamah  ; 
*^  that  Sheo  Gir,  during:  the  life-time  of  his  gooroo,  was  his  karin* 
^'  dtty  that  now,  on  his  demise,  he  acknowledges  himself  to  be  a 
'^  muhajun ;  that  he  had  procured  stamp  papers  of  an  old  date, 
*'  and  had  fabricated  these  documents;  that  his  gooroo  had  mort- 
'^  gaged  all  his  property  to  Sheonath  Gir  at  a  later  date  than 
^  the  alleged  date  of  the  bond,  and  that  Sheo  Gir  had  signed  his 
**  name  as  a  witness  to  the  mortgage  bond,  which  was  written  on 
''  the  occasion  respecting  the  same :  that  had  his  gooroo  pledged 
^*  his  property  to  plaintiffs,  be,  Sheo  Gir,  would  not  have  done  so : 
''  that  the  bond  is  for  a  large  sum  of  money :  that  it  is  neither 
*^  registered  nor  attested  by  the  residents  of  the  neighbourhood, 
*^  where  it  is  stated  to  have  been  executed :  that  his  gooroo  had 
**  presented  the  smvaly  of  which  plaintiffs  make  mention,  merely 
*^  for  the  purpose  of  saving  his  money  from  falling  into  the 
*^  hands  of  other  decreeholders :  that  had  the  stitval  reference 
*^  to  the  decree  stated  to  have  been  pledged  to  plaintiffs, 
^^  the  date  of  such  decree  and  the  amount  thereof  would  have 
^'been  mentioned  therein :  that  the  rajah  of  Manda  had  sent 
^'  Rs.  6,000  to  the  house  of  Peeroo  Mull  and  Ramrikh  in  pay- 
**  ment  of  the  decree  held  by  his  gooroo^  which  he  had  drawn 

through  Sheo  Gir,  and  that  an  entry  respecting  the  same, 
**  in  the  name  of  his  gooroo,  is  to  be  found  in  their  account 
*^  books :  that  Sheo  Gir  was  long  a  karinda  of  his  goorooy  and 

had  chai-ge  of  the  collections  of  mouzahs  Mutwar,  &c. :  that  after 
''  some  years  it  was  found  out  that  he  had  embezzled  and  appro-' 
**  priated  to  his  own  use  considerable  sums  realized  from  them: 
^  that  having  been  pressed  to  render  an  account  thereof,  he  had 
'^  executed  an  ikrarnamah  or  agreement  to  do  so  under  date  the 
**  5th  April  1845,  but,  under  some  pretence  or  other,  had  failed 
*^  to  do  so :  that  after  the  demise  of  his  goorooy  he  had  likewise 
^  pressed  him  to  render  the  account,  and  though  he  promised  to 
*^  do  so,  yet  he  had  never  done  it :  that  to  defraud  him  of  his 
**  money,  he  bad  instituted  this  claim. 


€t 


€1 


U 


*^  From  the  evidence,  documentary  and  oral,  adduced  by  the 
parties  under  my  proceeding  dated  13th  January  last,  and  what 
''  they  have  urged  in  their  respective  pleadings,  an  abstract  where- 
''  of  is  given  above,  I  am  of  opinion  that  the  question  to  be 
**  determined  in  this  case  is,  whether  the  bond  and  ikrarnamah  were 
**  or  were  not  executed  by  the  defendant's  gooroo,  in  the  manner 
'*  asserted  by  plaintiffs,  as  also  whether  the  counter-evidence, 
*^  adduced  by  the  defendant,  is  suflScient  to  warrant  the  belief,  that 
*^  these  documents  were  fabricated,  as  asserted  by  him,  or  not. 

*'  To  me  it  appears  that  plaintiffs,  by  the  evidence  of  four 
**  witnesses,  whose  names  are  subscribed  in  the  bond^  have  duly 
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"  and  satisfoctiM^ily  proved  ihdit  defendants  gooroo,  mu&uni  Fomv 
'<  8ut  Gir,  had  executed  the  same.    In  the  same  manner,  three  of 
^^  the  subscribing  witnesses  to  the  ikramamah  have  likewise  proved 
^^  the  ikramamah  independant  of  which,  from  authenticated  copies 
^^  of  several  papers  filed  by  the  plaintiffs,  it  is  clear  that,  in  bis 
<^  life-time,  muhunt  Foorsut  Gir  had  acknowledged  the  debt :  if  so, 
'<  the  objections  now  urged  by  his  disciple,  the  defendant  in  the 
^'  case,  who  does  not  deny  having  succeeded  to  the  property  left 
^  by  him,  are  futile ;  the  more  so,  as  out  of  22  witnesses  whom  he 
<'  had  caused  to  be  cited,  he  permitted  the  evidence  of  two  only 
<^  to  be  taken,  and  assigned  this  as  a  reason  for  not  taking  that  of 
<^  the  others  who  had  attended,  that  plaintiffs  had  brought  them 
^*  over  to  their  own  views,  otherwise,  had  tampered  with  them: 
*^  though  this  might  not  improbably  be  the  case  with  two  or  three 
*^  of  them,  yet  it  cannot,  for  a  moment,  be  supposed,  that  they 
^  could  have  done  so  with  any  degree  of  success  with  the  whole 
^^  of  them,  hence,  sometime  before  the  decision  of  the  case,  he 
^'  had  applied,  by  asuwal  dated  13th  July  last,  for  the  summons  of 
*^  nine  other  witnesses  to  give  evidence  in  his  behalf,  but,  adverting 
*^  to  the  particulars  of  the  case,  independant  of  creating  a  bad 
^<  precedent  by    anthoriziog  the    citation  of   a    second  set  of 
<^  witnesses  when  the  first  had  failed  to  prove  what  was  required 
^  of  them,  I  did  not  think  proper  to  comply  with  his  application: 
^'  under  these  curcumstances,  the  evidence  adduced  by  the  defendant 
<^  is  far  from  being  such  as  to  warrant  the  belief  that  pliuntiffii 
^^  have  fabricated  the  bond  and  ikramamah. 

^'  Taking  the  above  view  of  the  case,  the  plsdntiffs'  claim  is 
*'  no  more  than  just  and  proper.  Ordered,  therefore,  that  a  decree 
^  be  given  in  their  favor  for  the  sura  claimed  by  them,  together 
*^  with  costs  of  suit,  and  further  interest  from  the  date  of  plaint 
<^  to  the  date  of  realization  of  the  money,  against  the  defendant 

The  case  having  been  brought  on  in  appeal,  the  appellant  has 
raised  the  undermentioned  objections  to  the  decision  of  the  Court 
below.  That  of  the  two  deeds,  which  are  made  the  ground-work 
of  suit,  one  of  them,  the  bond,  bears  marks  of  fabrication.  That 
due  enquiry  was  not  made  with  the  object  of  ascertaining  by 
whom  the  stamp,  on  which  the  bond  is  drawn  out,  was  purchased. 
That  the  documents  are  not  registered,  and  that  the  seal  of  the 
gdzie  has  not  been  affixed  to  them.  That  the  bond  contains  no 
express  condition,  in  respect  to  the  period  within  which  payment 
shall  be  made,  notwithstanding  that  such  condition  is  not  omitted 
in  the  ikramamah.  That  Kolesch  Chunderdial,  the  alleged  writer 
of  the  ikramamah^  has  not  been  called  into  Court,  and  that  had  he 
been  so  called,  bis  hand-writing  would  have  been  found  to  differ 
from  tjie  hand-writing  in  the  ikrMmamab.  That  the  ^y^MUff^^  Foop* 
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tut  Gir»  haviug  formerly,  as  is  pleaded,  pledged  his  property  in 
(Satisfaction  ofthe  claim  of  the  plsdntiffs,  Phool  Gir  and  Sbeo  Gir, 
did,  nevertheless,  afterwards,  pledge  the  same  property  to  another 
party  under  a  deed  of  conveyance  attested  by  Sheo  Gir,  and  that 
Sheo  Gir,  had  he  possessed  a  lien  on  the  property,  would,  undoubt- 
edly^ have  refused  to  make  such  attestation.  That  the  property  of 
the  deceased,  said  to  have  been  pledged  to  the  plaintiffs,  was 
sold,  and  that  the  plaintiffs  put  forward  no  objection  to  the 
sale.  That  with  respect  to  the  admissions  by  the  defendant's 
predecessor  of  the  justness  of  this  claim,  during  his  (Foorsut  Gir's) 
life-time,  no  reliance  can  be  placed  on  such  admissions,  his  affairs 
having  been  entirely  under  the  conduct  of  Sheo  Gir,  his  karinda. 
That  the  plaintiffs  having  tampered  with  the  witnesses  for  the 
defence,  the  appellant  moved  the  lower  Court,  but  without 
success,  for  permission  to  bring  forward  other  witnesses;  and, 
lastly,  that  ttie  plaintiffs  had  suffered  a  period  of  more  than  three 
years  to  elapse  between  the  date  of  the  ikrarnamah  and  that  of 
the  institution  of  the  suit. 

There  is  nothing  in  the  above  which  disposes  me  to  question 
the  correctness  of  the  Principal  Sudder  Ameen's  judgment. 
The  first  plea  is  at  variance  with  fact,  as  the  bond  does  not  bear 
marks  of  fraudulent  alteration  by  any  process  whatsoever;  the 
12nd,  3rd,  4th,  5th,  7th,  and  10th  pleas  are,  with  reference  to 
the  mass  of  evidence  which  the  plaintiffs  have  collected,  unimport- 
ant ;  the  6th  and  8th  are  disposed  of  by  the  showing  of  the 
respondents,  of  which  no  refutation  is  made  by  the  appellant, 
that  there  were  two  persons  bearing  the  name  of  8heo  Gir,  discon- 
nected with  each  other,  not  one  person  only  of  that  name,  as  is 
insinuated ;  and  the  9th  plea  is  rightly  met  by  the  Principal  Sud- 
der Amcen,  by  the  observation,  that  though  the  influence  of  the 
plaintiffs  might  perhaps  suffice  to  enlist  in  their  cause  a  few  of 
those  who  were  prepared  to  appear  for  the  defendant,  it  could 
scarcely  have  extended  to  the  imposition  of  silence  on  20 
witnesses  out  of  22.  On  this  head  indeed,  the  Principal  Sudder 
Araeen  might  have  gone  further  than  he  has  gone,  for  I  find, 
that  of  the  two  witnesses  whom  the  defendant  brought  into  Court, 
one  was  interrupted  by  him  after  a  very  few  questions,  with  a 
request  to  the  Court  that  no  further  interrogatories  be  put. 

The  acknowledgments  of  the  justness  of  the  demand  said  to 
have  been  made  by  the  deceased,  Foorsut  Gir,  are  principally  con^ 
tained,  as  it  appears^  in  a  petition  given  to  the  Court  on  the  9th 
December  1843,  and  in  another  petition  given  to  the  Collector  on 
the  8th  February  1844.  These  documents,  if  trustworthy, 
of  course  leave  no  doubt  of  the  liability  of  the  defendant,  as  the  heir 
itnd  sueoessor  of  Fborsot  Gir.    fiut  there  k.aiso  a  diocument  o£ 
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date  the  29th  October  1819,  (or  after  the  decision  of  tbis  suit  by 
the  Principal  Sudder  Aineen)  put  into  Court  by  two  vakeeb 
on  the  part  of  the  defendant,  in  which  he  further  admits  that  the 
present  claim  is  just,  and  that  he  is  not  desirous  to  appeal  from 
it.  It  is  certain,  nevertheless,  that  the  defendant  has  appealed^ 
,  but  as  his  counsel  in  this  Court  cannot  take  upon  himself  to  sxj 
that  the  petition  referred  to  is  open  to  any  suspicion,  I  cannot 
refuse  to  receive  it  as  at  least  an  element  of  proof  in  favor  of  the 
plaintiffs.  If  it  is  not  genuine,  it  is  highly  improbable  that  the 
defendant  should  have  remained  in  ignorance  of  its  existence, 
and  have  failed  to  protest  against  it.  The  sum  of  the  whole  is, 
that  the  plaintiffs  have  fully  substantiated  their  claim  by  evidence, 
documentary  and  oral,  which  the  defendant  has  altogether  failed 
successfully  to  impugn.  Wherefore,  I  affirm  the  decision  of  the 
Principal  Sudder  Ameen,  charging  the  appellant  with  all  costs 
of  suit. 


Thb  13th  August,  1850. 

Prbsbnt: 
A.  W.  BEGBIE, 

JODOB, 
AND 

H.  W.  DEANE, 

Offg.  Judgr, 

AND 

S.  S.  BROWN, 

Offg.  Addl.  Juogb. 

CASE  No742  of  1850. 

Regular  Appeal  from  the  dicision  of  J.  P.  GuhbinSf  Esq.^ 
Judge  of  Dehlie,  dated  23rd  February  1850. 

FAQEER  CHUND,  (Dbfbndant,)  Appellant, 

versus 

FYZ  MOHUMED  KHAN,  (Plaintiff,)  Rbspondbnt. 

This  case  will  be  found  reported  at  page  41  of  the  printed 
decisions  for  zillah  Dehlie  for  the  month  of  February  last. 

The  defendant  is  Moonsiff  of  Hissar  in  the  district  of  DehUe, 
and  was  made  over  to  the  Magistrate  by  the  Judge,  on  a  chaige 
preferred  by  the  present  plaintiff,  of  his  having  taken  from  him 
a  bribe  of  Bs.  50  on  the  ilth  of  March  1846,  in  a  case,  thea 
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pending  in  tho  MoonsitPs  Court,  in  which  this  jsatne  Fyz  Khan 
was  one  of  the  plaintiffs,  and  which  was  decided  in  favor  of  the 
plaintiffs  on  the  I6th  of  the  same  month.  The  defendant  denies 
the  charge,  and  ascribes  the  accusation  to  enmity  on  the  part  of 
the  plaintiff,  excited  by  the  Moonsiff  having  on  many  occasions 
given  decisions  against  him,  more  especially  in  one  case  decided 
on  the  I2th  February  1849,  in  which  a  decree  had  been  passed 
against  the  plaintiff  in  favor  of  one  Kumrooddeen  Khan,  who  had 
sued  him  to  recover  possession  of  a  house* 

The  Court,  having  attentively  perused  the  proceedings,  are 
unanimously  of  opinion  that  the  suit  is  unfounded.  They  observe 
that  between  the  month  of  June  1843  and  the  2f)th  February 
1849,  in  twelve  suits,  to  which  the  present  plaintiff  was  a  party 
(either  as  plaintiff  or  defendant)  decisions  had  been  passed  by  the 
Moonsiff  unfavorable  to  the  plaintiff:  the  evidence,  which  is  cha- 
racterized by  the  Judge  as  '^  consistent  and  straightforward,'' 
appears  to  the  Court  utterly  unworthy  of  credit.  It  is  In  the 
highest  degree  improbable  that  the  Moonsiff  should  take  a  bribe 
in  the  presence  of  witnesses,  and,  subsequently,  tell  other  persons 
that  he  had  done  so.  The  plaintiff's  statement,  moreover,  is  con- 
tradicted by  his  own  witnesses.  In  his  deposition  before  the 
Judge  of  the  23rd  March  1849,  he  affirmed  that  he  had  paid  the 
bribe  in  the  presence  of  two  persons,  Mohumed  Ally  Khan,  and 
Kureem  Buksh,  but  the  former  of  these,  in  both  his  depositions 
l)efore  the  Judge,  declared  that  he  was  not  present  when  the 
money  was  paid,  but  that  he  sent  his  servant  with  it,  and,  after- 
wards, went  to  the  Moonsiff's  house,  and  was  told  by  him  that  he 
had  received  it  The  second  witness  subsequently  named  by  plain- 
tiff, as  having  been  present  at  the  payment,  is  one  Meera  Buksh, 
the  servant  of  Mohumed  Ali  Khan  above  alluded  to,  who  was 
not  named  by  the  plaintiff  in  his  deposition  before  the  Judge,  and 
who  was  not  examined.  It  appears  also  that  this  same  Mohumed 
Ali  Khan  was  plaintiff  in  a  suit  in  the  Mponsiff's  Court  in  1848, 
and  had  preferred  a  complaint  to  the  Judge  against  that  func- 
tionary. No  good  reason  is  ^signed  by  the  plaintiff  for  not 
preferring  this  charge  against  the  Moonsiff  at  an  earlier  period. 
If  it  was  taken  in  March  1846,  why  did  he  remain  silent  till 
March  1849?  and  why  did  he  make  no  mention  of  the  circum- 
stance in  the  petition  of  complaint  preferred  by  him  to  the  Judge 
on  the  6th  February  1849?  A  comparison  of  dates  tends  strongly 
to  corroborate  the  allegation  of  the  Moonsiff,  that  the'  charge  is 
false,  and  was  brought  forward  by  the  plaintiff  in  revenge  for  his 
having  passed  the  decree  of  the  12M  February  1849  against  him. 
The  Juage  remarks  that  *'  the  very  fact  of  his  (the  plaintiff)  hav- 
ing so  steadily  pushed  forward  his  accusation  in  the  face  of  the 
dircoiiragement  he  at  first  received  cannot^  I  think,  but  create  a 
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presunnption  that  the  charge  is  not  altogether  unfounded,^'  m  pte^ 
samption  so  purely  conjectural^  and  so  much  weakened  by  a 
consideration  of  the  circumstances  above  detailed,  ought  not  to 
have  been  made  the  basis  of  a  decree  against  the  defendant.  A 
judgment,  which  carries  frith  it  not  only  pecuniary  damages  but 
official  dishonor  and  degt*adation,  should  be  supported  by  dear 
and  unsuspected  evidence. 

The  decision  of  the  Judge  is  reversed,  and  the  suit  dismissed, 
with  costs,  the  latter,  unfortunately,  are  rendered  lighter  than 
they  should  have  been,  from  the  Judge  baring  aUowed  the  pbin- 
tiff  to  file  all  his  exhibits  on  unstamped  paper,  contrary  to  tbs 
prorisions  of  Clause  3,  Section  9,  Regulation  V.  of  1831,  an  irre- 
gularity, which  should  be  avoided  in  future.  The  Judge's  atteo* 
tion  is  ciedled  to  the  Circular  Order  ol  the  24th  January  1834  ou 
this  subject. 


Thb  13th  August,  lUbO, 
Prrsbnt : 
A.  W.  BEGBIE, 

JUDGB, 
AND 

H.  W.  DEANE, 

OFro.  JUOGB, 
AND 

S.  S.  BROWN, 

OfFO.    AddL.   JtTBGB. 

CASE  No.  54  OF  1850. 

Special  Appeal  from  the  decision  of  C.  B*  Tullohy  Esq.^  Judge 
of  Mirzapore,  dated  26th  April  1849. 

BHOONDOO  LALL>  (Defendant,)  Appbllakt, 

versus 
MUNOHUR  DASS,  (Plaintiff,)  Rbspondbnt. 

This  case  will  be  found  reported  at  page  35  of  the  decisions 
for  nllab  Mirzapore,  for  the  month  of  April  1849. 

A  special  appeal  was  granted  to  try,  '^whether  the  Judge 
«<  was  justified  in  holding  the  appellant  bound  by  the  act  of  Ut 
**  gomashtah,  Jankee  Dass^  in  connection  mth  the  plaintiff^  in  ths 
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^<  absence  of  any  proof  that  the  gomashiah  was  empowered  to 
**  transact  business  on  account  of  his  principal  with  the  plain- 
*^  tiflTs  firm  agreeably  to  the  principle  recognized  by  the  Sudder 
'^  Court's  decision  in  the  case  of  Gopeenath  versm  Indurmun 
''  Kooar  Sahoo,  decided  on  the  31st  July  1848/^ 

The  special  appeal  in  this  case  was  granted  on  the  strength 
of  the  precedent  therein  referred  to^  and  on  the  case  being  first 
heard  before  a  full  bench^  it  was  deemed  advisable  to  refer  to  a 
punchayet  of  three  respectable  mercantile  men  (named  by  the 
parties  themselves)  the  following  point,  under  the  provision  of 
Clause  2,  Section  3,  Regulation  VL  of  1832,  with  the  view  of  ascer- 
taining the  usage,  which  obtained  amongst  merchants  and  bank- 
ers, relative  to  the  responsibility  of  principals  for  the  acts  of 
their  agents. 

'^  Suppose  a  shroff,  resident  at  AUahabad,  not  having  any 
kothecBX  Mirzapore,  appoint  a  person  his  gomashtahf  for  the  pur- 
pose of  transacting  business  with  a  kothee  at  Mirzapore,  and  that 
the  said  gomashiah  transact  business  with  that  kothee  for  several 
years,  under  these  circumstances^  would  the  gomashtah  at  Mir- 
zapore  be  authorized,  according  to  the  custom  of  merchants,  to 
negotiate  bills  of  exchange,  on  behalf  of  his  principal,  with 
other  kothees,  generally^  and  would  his  principal  be  bound 
thereby/^ 

The  reply  of  the  punchayet  is  to  the  following  effect. 
^^  According  to  the  extent  of  authority  given  by  the  principal  to  his 
agent  would  be  the  responsibility  of  the  former  for  the  acts  of 
the  latter ;  if  the  agent  for  several  years  transacted  business 
with  the  kothee  to  which  he  was  especially  accredited,  and,  sub- 
sequently, negotiated  bills  in  the  bazar,  with  other  shroff's^  and 
any  of  those  bills  were  honored  by  his  principal,  then  the  latter 
would  be  responsible  for  the  agent/' 

In  the  opinion  above  given,  the  Court  entirely  concur.  To 
make  a  principal  responsible  for  the  acts  of  his  agents,  there 
must  be  proof  either  that  special  authority  was  given  to  the  agent 
to  transact  business  with  a  particular  firm,  or  that,  without  such 
special  authority,  the  agent  has  transacted  business,  generally ^ 
on  behalf  of  his  principal,  and  that  the  latter  has  ratified  his 
agent's  proceedings.  The  local  usage,  as  explained  in  the  reply 
of  the  punchayet f  is  in  conformity  with  our  own  mercantile  law, 
according  to  which,  a  principal  is  liable  for  the  acts  of  his  clerk, 
when  the  latter  has  been  in  the  habit  of  drawing  and  accepting 
bills  in  his  employer's  name,  the  authority  of  the  clerk  to  per- 
form these  acts  being  implied,  although  not  expressly  declared. 
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In  the  present  case,  the  plaintiff  has  hot  dhown  that  there  vts 
any  authority,  either  special  or  implied,  vested  in  the  agent,  Jankee 
Dass,  to  transact  business,  generally^  on  behalf  of  his  employen, 
who  cannot,  therefore,  be  held  bound  by  the  act  of  his  gmaik^ 
tah.  The  Court  accordingly  reverse  the  decision  cif  the  Prin- 
cipal Sudder  Ameen  and  Judge,  and  dismiss  the  suit,  with  costi. 


The  l3rH  August,  1850. 

Pbbsent: 
A.  W.  BE6BIE, 

Judge, 

AND 

H,  W.  DEANE, 

Offg.  Judgr, 

AND 

S.  S.  BROWN, 

Offg.  Addl.  JuDtil. 

CASE  No.  53  OF  I850. 

Special  Appeal  from  the  decision  of  C.  R.  Tuflohy  Esq,,  Judge  (f 
Mirzapore^  dated  26th  April  1819. 

BHOONDOO  LALL,  (Defendant,)  Appellant, 

versus 

PERTABCHUND,  (Plaintiff,)  Respondent. 

This  case  is  reported  at  page  32  of  the  printed  decision  for 
rillah  Mii-zapore,  for  the  month  of  April  1849.  The  circuui- 
stances  arc  precisely  the  same  as  those  in  case  No.  54,  this  daf 
disposed  of,  and  for  the  reasons  recorded  in  their  judgment  in 
that  case,  the  Judge^s  and  Principal  Sudder  Ameen's  decisi(»D« 
are  reversed,  and  the  plaintiff's  suit  dismissed,  with  costs. 
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The  ISth  August^  1850. 

Prksbnt: 

A.  W.  BEGBIE, 

AND 

H.  W.  DEANE, 

Ofpg.  Juogb^ 

AND 

S.  S.  BROWN, 

OfFG.  AdDL.   JuDGft. 

CASE  No.  81  OF  1850. 

Special  Appeal  from  the  dedswn  of  C.  Alleny  Esq.,  Officiating 
Judge  of  Furruckabady  dated  17 th  December  1849. 

UBBOO>  (Plaintiff,)  Appellant, 

verstis 

SUKTOO,  (DsFBNDANT,)  Bbspondbnt. 

The  particulars  of  this  case  are  giveD  id  the  printed  decisions 
of  the  month.  ^^  The  claim  is  made  on  a  deed  executed  on  the 
^' 5th  February  J  836,  in  which  the  defendant  acknowledges  a 
^^  debt  of  Bs,  200,  for  which  he  mortgages  a  house  to  the 
**  plaintiff,  with  the  right  of  redeeming  it,  within  two  years^  by 
*^  payment  of  the  money,  with  interest.  Tlie  latter  part  of  the 
'^  deed  says,  that,  as  the  defendant  has  no  other  house  to  live  in, 
*^  it  is  to  remain  in  his  possession  at  a  rent  of  two  rupees  a 
<'  month,  and  in  default  of  payment,  the  plaintiff  to  take  posses- 
*^  sion.    The  suit  was  instituted  on  the  22nd  November  1846.'^ 

The  suit  was  dismissed  in  both  Courts  under  the  limitation 
statute,  on  the  ground  that  the  cause  of  action  arose  after  the 
month  that  defendant  did  not  pay  rent,  viz.,  5th  March  1836,  and 
the  special  appeal  was  admitted  to  try  whether  the  limitatioo 
bad  been  correctly  assumed. 

The  Court  are  of  opinion  that  the  lower  Courts  have  erred 
in  their  conclusion  on  this  point.  The  clause  relative  to  the  rent 
merely  stipulates  that,  in  the  event  of  failure  of  payment  of  the 
rent  agreed  upon,  the  mortgager  shall  dislodge  bim,  and  either 
occupy  the  house  himself,  or  make  it  over  to  another  tenant. 
This  agreement  would  more  properly  have  been  executed  separately^ 
^d  he^  no  connexion  with  the  conditions  of  the  mortgage 
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compact,  to  which  U  has  been  subjoined.  Under  those  condiUom, 
as  they  stand  In  the  deed^  the  mortgagee  would  not  have  beenaUe 
to  proceed  against  the  mortgaged  property  for  the  recerery  of 
the  debt  until  the  expiration  of  the  two  years,  and  according  to 
the  precedent  Selected  Reports,  2drd  March  1842,  the  limitatioi 
will  reckon  from  that  date,  and  the  suit  is  consequently  within 
time.  The  Court  accordingly  overrule  the  decision,  which  is 
reversed,  a^  the  suit  is  remanded  in  order  to  its  disp^^  oa  the 
merits.    Reftmd  of  the  stamp^  and  costs  as  usuak 


Thb  13th  August,  1850. 

Prbse>it  : 

A.  W.  BEGBIE, 

JCDOB, 
AND 

H.  W.  DEANE, 

Ofpo.  Judge, 

AND 

S.  S.  BROWN, 

Oppg.  Addl.  Juogk* 

CASE  No.  31  OF   1850. 

HeguTar  Appeal  from  the  decision  of  Moulvee  Sttdderooddeen  Kha% 
Principal  Sudder  Ameen  of  Deklie,  dated  26th  October  1849. 

RANEE  ROOP  KOONWUR,   (Plaintiff^)  Appellant, 

versus 
RAGNATHOORAMand  RAO  1X)0LARAM,  (Dbp«ndant8,) 

Rbsfondbnts. 

The  plaintiff  brings  her  action  to  obtain  possession  and  entry 
or  name,  as  heir  of  her  deceased  husband,  Rao  Jowahir  Singh, 
hi  17  entire  mouzahs,  and  in  the  third  share  of  four  moozahs 
belonging  to  an  istumrar  talooqna,  in  pergunnah  Re^raree,  district 
Goorgaon,  and  for  the  reversal  of  the  order  of  the  agent  to  the 
Lieutenant  Governor,  dated  the  10th  January  1848  ;  also,  for  the 
recovery  of  Rs.  16,2ol-l0-8,  wasildt^  with  interest,  from  the  last 
hatf  year  of  1255  Fuslee  to  the  first  half  year  of  1256  Fosleer 
total  estimate  of  suit,  Rs.  4,252-10-8. 

Rao  Tej  Singh  obtained  a  grant  from  Liord  Lake  of  81f 
mouzahs  in  pergunnah  Rewaree,  on  an  istumraree  tenure,  with 
revet sion  to  his  decendants  hi  perpetuity^  buittreeq  i  dtewam  nMh» 
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bnd  nuslnn.  He  died  in  1823,  leaving  three  sons,  Rao  Poorun 
Singh>  Rao  Nathooram,  and  Rao  Jowahir  Singh.  The  eldest, 
Kao  Poorun  Singh,  obtained  possession  of  the  estate  after  his 
father's  demise,  and  claimed  the  whole  by  right  of  primogeniture, 
which  was  contested  by  his  brothers,  who  asseited  their  right  to 
share  in  equal  portions  under  the  law  of  inheritance.  The 
dispute  carried  the  case  before  the  Board  of  Revenue,  who,  under* 
standing  the  term  niislun  bad  naslitn  as  limiting  the  descent  to 
heirs  male,  referred  to  the  Government  for  instructions  on  the 
subject.  Further  correspondence  ensued,  in  the  course  of  which, 
it  was  ruled,  by  the  Government,  that  primogeniture  followed  a 
title,  which  was  not  found  in  the  instance  under  reference,  to  be 
annexed  to  the  grant,  and  that  the  terms  nuslim  bad  nuslwi 
included  the  descendants  by  the  female  line.  It  was  accordingly 
ordered  that  the  tenure  should  in  this  instance  be  left  to  follow 
the  law  of  inheritance  of  the  grantee's  sect  or  caste,  and  descend 
to  the  three  sons  in  equal  portions,  which  was  carried  into  effect 
by  partition  shortly  afterwards. 

Rao  Poorun  Sin^h  died  in  1839,  and  was  succeeded  in  his 
share  by  his  son  Toolaram.  Rao  Jowahir  Singh,  third  son 
af  Rao  Tej  Singh,  died  in  the  year  1849,  leaving  a  child- 
less widow.  His  demise  was  reported  by  the  Commissioner 
to  the  Board  ot  Revenue,  who  were  of  opinion  that  no  lapse  had 
occurred,  and  a  recommendation  was  afterwards  made  through 
the  agency  department  for  the  transfer  of  the  deceased's  share 
to  Rao  Nathooram  and  Rao  Toolaram,  with  a  provision  in  money 
for  the  widow.  This  proposal  received  the  sanction  of  His 
Honor  tlie  Lieutenant  Governor,  and  of  the  Hon'ble  the  Court 
of  Directors. 

The  widow  of  Rao  Jowahir  Singh  now  brings  her  suit  to 
establish  her  right  of  succession  to  the  share  of  the  grant  held  by 
her  late  husband.  After  a  statement  of  the  case,  she  urges,  that,  as 
the  widow  of  the  holder  of  a  divided  share,  she  is  entitled  to  the 
succession  under  the  Hindoo  law  and  the  precedents  of  the 
Courts,  and  that  the  late  order  contravened  the  previous  orders 
of  the  Government  for  the  descent  of  the  property. 

The  defendants  replied  by  pleading  a  want  of  jurisdiction  of 
the  Civil  Courts  in  the  case,  and  the  right  of  the  Government  to 
regulate  the  succession.  They  urged  that,  us  the  tenure  had  been 
declared  to  be  descendible  in  the  nnsi  or  lineal  descendants  of  the 
grantee,  the  plaintiff,  not  ranking  in  the  nusl^  could  not  succeed, 
and  that  there  was  a  broad  distinction  between  the  right  of  suc-^ 
cession  to  hereditary  property  and  to  grants,  to  which  the  ordinary 
law  of  inheritance  did  not  apply. 
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The  Principal  Sudder  Ameen  overruled  the  objection  regard- 
ing the  want  of  jurisdiction,  but  held  that  the  tenure  did  not  rank 
as  hereditary  property,  and  that  it  was  excepted  from  its  iaw. 
He  was  also  of  opinion  that  the  plaintiff  did  not  rank  in  the  mat 
of  the  grantee,  and  the  late  transfer  of  the  share  to  the  defendants 
was  adduced  in  support  of  this  conclusion.  The  suit  was  then 
dismissed* 

The  appellant  now  enlarges  on  her  former  pleas.  She  pleads 
that  the  tenure  had  been  partitioned,  and  that  her  husband  heM 
separate  possession  of  his  share  for  20  years ;  that  this  constitated 
a  proprietary  title,  and  subjected  his  share  to  the  law  of  inheritance, 
and  that  under  that  law  she  was  the  heir }  that  there  was  no  res* 
triction  of  the  descent  to  the  heirs  male,  as  the  Principal  Sndder 
Ameen  had  assumed,  and  that  the  terms  nuslun  bad  nuslwt  took  in 
her  right  in  the  coarse  of  the  lineal  deseent,  that  by  general  usagr 
istumraree  tenures  are  subject  to  the  law  of  inheritance  in  the 
succession  of  females,  and  that  in  a  parallel  case  of  the  printed 
reports  of  the  2nd  December  1819^  voL  IL5  the  widow  had  obtained 
a  decree. 

The  respondents'  reply  is  to  the  purport  of  their  answer  in 
the  lower  Court. 

The  Court  remark  that  the  first  point  at  issne  between  the 
parties  resolves  itself  into  the  question  of  the  jnrisdiction  of  the 
eivil  Courts  in  the  case,  and  of  the  right  alleged  to  pertain  to  die 
State  to  interfere,  in  its  political  capacity,  for  the  purpose  of  reg(^ 
lating  the  succession  to  the  tenure.    The  Court  do  not  find  any 
particular  reasons  assigned  for  the  interposition  of  the  Political 
Authorities  in  the  copies  of  the   correspondence  which    they 
obtained  from  the  Agency  Office  at  DeMie,  but  in  the  former  corres- 
pondence of  the  years  1826  and  1827,  copies  of  which  are  filed  in 
the  record,  the  following  occurs.    '^  In  so  far  as  respects  tenures 
^  created  by  the  British  Government,  and  held  under  its  grants, 
^  it  would  seem  to  be  competent  to  the  same  Government  to  sup- 
^  ply  any  omission  in  the  deed,  and  regulate  its  meaning  and  con- 
'^  struetion,  especially  in  matters  referrible  to  the  intention  of 
^  the  grantor."  In  a  late  decision  of  the  t4th  January,  ^^  Sheoraj 
Singh  versus  Sahooram,  Kishen  Dass  and  others,"  tiie  Court 
have  fully  recogni^d  the  right  of  the  British  Government,  as  the 
ruling  power,  specially  to  except,  as  it  may  think  fit,  from  the  ope* 
ration  of  the  ordinary  law,  any  grant  ori^uating  from  itself^  and 
have  upheld  the  same  in  all  its  consequences,  but  the  terms  of  the 
grant  in  the  case  before  the  Court  do  not  convey  any  ccmi^Uoo, 
either  express  or  implied,  to  distinguish  it  from  the  grants  of  the 
former  governments^  and  they  are  of  optflooa  that  tli^  State^  bav 
ft 
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ing  parted  with  its  interests  to  tfae  extent  conveyed  by  the  grant 
in  perpetuity,  saving  the  reversionary  right  accruing  on  the  fai- 
lure of  the  lineal  descendants  of  the  grantee,  must  be  held  to 
have  precluded  itself  from  interference  in  any  of  the  events  of 
succession  in  the  tenure,  which  will  fall  under  the  cognizance  of 
the  Courts  of  Judicature.  The  respondents'  plea  on  this  point  is 
accordingly  overruled. 

With  regard  to  the  merits  of  the  case,  the  Court  observe  that 
the  points  to  be  determined  are, — Istly,  whether  the  terms  of  the 
grant  restrict  the  operation  of  the  law  of  inheritance,  in  reference 
to  this  claun ;  and  2ndly,  what  right  can  be  claimed  by  the  widow 
under  that  law. 

On  the  first  point,  the  Court  notice  that  the  deeision  of  the 
Sudder  Dewanny  Adawlut  of  the  2nd  December  1819,  cited  by  the 
appellant,  has  not  the  force  of  a  precedent,  for  although  a  grant 
conferred  by  the  ruling  power,  under  the  terms  nuslun  bad  nus^ 
Am,  was,  by  it,  held  to  be  descendible  by  inheritance  to  the  widow 
of  one  of  the  grantees  on  proof  of  partition,  the  decree  was  given 
irrespectively  of  the  point  now  under  consideration,  which  was 
not  then  contested  or  adjudicated.  A  reference  was  accordingly 
made  by  the  Court  to  theu*  Mahomedan  Law  Officer  on  the  sub- 
ject of  the  meaning  and  force  of  the  tenps  nuslun  bad  nuslun, 
as  restrictive  of  the  widow's  right  to  succeed,  and  an  opinion  has 
been  ^ven  by  him  to  the  effect,  that  the  terms  of  the  grant  con- 
stituted it  under  the  Mahomedra  Law  a  heritable  and  transferrible 
property,  and  that  there  was  nothing  in  the  words  in  question  to 
exclude  the  widow  from  the  right  by  inheritance.  The  Court 
observe  on  this,  in  passing,  that  they  do  not  fully  subscribe  to  the 
opinion  of  the  absolute  alienable  character  of  the  grant,  bat  this 
point  is  not  now  before  them.  In  other  respects,  they  accept  it^ 
and  consider  the  judgment  of  the  lower  Court  incorrect  both  in 
its  premises  and  conclusions. 

The  remaining  point  is  not  contested.  The  right  of  the 
widow  of  a  holder  of  a  share  of  divided  property  to  succeed  to  the 
inheritance  is  clearly  set  forth  in  page  19,  VoL  L  and  page  21, 
Vol.  IL  of  McNaghtetfs  Hindoo  Law,  and  in  numerous  prece- 
dents, but  the  character  of  the  right  has  been  defined  by  the  same 
authorities  to  be  a  life  interest  only,  with  reversion  to  her  hus« 
band's  heirs  on  her  demise.  Inheritance  by  the  widow  will  there* 
fore  rank  as  an  incident  in  the  lineal  succession,  and  the  recogni« 
tion  of  the  right  by  the  Courts  will  not  have  the  eflect  alleged  by 
the  respondents  of  diverting  the  descent  of  the  tenure  firom  the 
channel  marked  out  in  the  grant.  The  Court,  on  these  grounds, 
reverse  the  decision  of  the  lower  Court,  and  decree  the  suitj 
.withcostSf 
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The  19th  August,  1850, 

Pkesknt: 

A.  W.  BEGBIE, 

JUDGB^ 
AND 

H.  W.  DEANE, 

*  OfFG.   JuDGKy 

AND 

S.  S.  BROWN, 

Opfg.  Adol.  Judos. 

CASE  No.  92  OF  1848. 

Jtegular  /Appeal  from  the  decision  of   Qazie   Yar   All     Ktum^ 
JPrincipal  Sudder  Ameen  of  Jounporey  dated  \Oth  March  1848. 

SOOBDAN  DOOBE*  and  ROCHEEHEE  DOOBE', 
(Defendants,)  Appellants, 
versus 
BUKSH  ALI,  (Plaintiff,)  Bbspondent. 

This  suit  was  instituted  to  recover  possession,  by  redemptioQ 
of  mortgage,  of  three  entire  luouzahs,  named  Unterd^edba, 
Mudunkote,  and  Mustaphabad.  The  plaint  sets  forth,  that  the 
above  property  was  mortgaged  in  July  1826,  for  Rs.  4,000,  and 
that  defendants  held  poss»ession  till  the  end  of  1234  Fuslee ;  that 
between  this  period  and  1236  Fuslee,  some  disturbance  of  their 
possession  and  consequent  litigation  in  the  Courts  took  place, 
but  that  they,  eventually,  regained  possession  in  the  last  mentioned 
year.  The  mortgage  having  been  redeemed  from  the  ustifruct^ 
the  plaintiff  has  applied  to  the  Coui*t  to  be  reinstated  in  posses- 
eion,  and  to  recover  from  the  defendants  surplus  wasildt  realized 
between  1236  Fuslee,  and  the  first  nine  months  of  1254  Fuslee, 
amounting,  with  interest,  to  Rs.  8,194-7. 

The  defendants  pleaded  in  answer  tbat  the  mortgage  is  yet 
unredeemed,  and  tbat  the  plaintiff  is  indebted  to  them  in  the 
sum  of  fis.  29,068-1 5-6. 

The  Principal  Sudder  Ameen  directed  the  mortgagees  to  file 
a  statement  of  their  accounts,  and  on  the  plaintiff  objecting  tbat 
a  large  quantity  of  seer  land  had  been  rated  by  the  mortgagees  at 
four  annas  per  beegah,  whereas  its  true  rate  is  as  high  as  four 
rupees  or  five  rupees  per  beegah,  the  Principal  Sudder  Ameen 
deputed  an  Ameen  for  the  purpose  of  local  enquiry,  and,  on  the  mere 
report  of  that  individual,  the  deposition  of  the  vill^^e  putwarree, 
and  a  few  of  the  assamees,  he  decided  that  the  mortgage  had  been 
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fnlly  redeemed,  and  that  the  plaintiff  was  entitled  to  receive  from 
the  mortgagees  Rs.  4,81 1,  principal  and  interest. 

From  this  judgment  the  mortgagees  have  preferred  an 
appeal.  In  the  opinion  of  a  full  Court,  the  Ameen's  enquiry  and 
report,  on  which  the  Principal  Sudder  Ameen  has  chiefly  based 
his  decision,  are  loose  and  summary,  and  insufficient  to  sustain 
the  decree,  and  they  consider  the  oral  evidence  to  partake  of 
the  same  character.  It  was  incumbent  dto  the  lower  Court  to 
require  the  mortgagees  to  file  accounts  of  the  nature  defined  in 
Section  U,  Begulation  XV.  of  I7d3»  (the  corresponding  enact- 
ment to  Section  10,  Regulation  XXXIV.  of  1803),  instead  of 
which,  the  Principal  Sudder  Ameen  has  been  contented  to  accept 
a  rough  abstract  of  receipts  during  the  period  in  question,  the 
accuracy  of  which  it  was  impossible  for  that  Court  to  test,  or  for 
the  mortgager  to  object  to  except  in  the  most  general  terms. 
Had  the  Principal  Sudder  Ameen  clearly  and  intelligibly  explained 
the  process  by  which  he  has  arrived  at  his  result,  it  might  have 
been  unnecessary  for  the  appellate  Court  to  interfere.  The 
nikasee  accounts  annually  given  in  by  the  putwarree,  furnish,  as 
declared  by  Cu^ular  Order  of  29th  May  1843,  a  valuable  test  of 
the  correctness  of  the  papers  filed  by  a  mortgagee,  and  to  these 
also  the  Principal  Sadder  Ameen  might  with  great  propriety  have 
adverted  in  adjusting  the  accounts  of  the  litigant  parties.  Under 
these  circumstances,  the  Court  are  compelled  to  remand  the  suit 
to  the  Principal  Sudder  Ameen's  file,  with  a  riew  to  its  retrial, 
in  reference  to  the  above  observations. 
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Thb  19th  Auoust,  1850. 

Prbsbnt  : 

A.  W.  BEGBIE, 

JVDGE^ 
AND 

H,  W.  DEANE, 

0ff6.  Jcdgb^ 

ANO 

S,  S.  BROWN, 

Ofp6.  Addl.  J^dge* 

CASE  NoTJg  o»  1849. 

jR^ular  Appeal  from  the  decision  of  J.  P.  Gubbim,  Esf.y  Jtuljgft 
of  Dehltey  dated  7th  March  1849. 

KHAWJA  MIBZA  JAUN,   (Dbpbndant,)  Appbi.lan7, 

verstis 

KHAWJA  AHMUD   HOOSSEIN  and  others, 

(Plaintiffs,)  Rbspondknts. 

For  the  particulars  of  this  case  see  the  printed  Oedsions 
of  the  zillah  Courts  for  March  1849,  page  35. 

The  plaintiffs,  or  those  whom  they  represent,  brought,  in 
1833,  a  suit  similar  to  the  present,  and,  in  the  year  following, 
obtained  a  decree.  In  1841,  they  sued  out  executicm,  but,  as  the 
existing  condition  of  the  ground  pointed  out  as  that  of  which  they 
were  to  be  put  in  possession  could  not  be  reconciled  with  the 
description  of  the  ground  in  the  decree,  the  Courts  struck  the 
case  off,  declaring  the  decree  incapable  of  execution.  Notwith- 
standing this^  however,  the  plaintiffs  contrived  to  retain  posses- 
sion for  some  time  of  the  ground  indicated  by  them.  The  defend- 
ant afterwards  sued  to  eject  the  plaintiffs,  and  a  judgmeat  was 
passed  in  his  favor.  The  plaintiffs  now  renew  their  suit,  with 
the  object  of  supplying  the  defects  which  had  rendered  thdr  first 
decree  unexecutable. 

It  was  urged  in  the  lower  Court  by  the  defendant,  among 
other  pleas,  that  the  suit  cannot  be  heard,  and  that  the  right 
had  lapsed  intermediately,  the  plaintiffs  having  been  out  of  pos- 
session for  more  than  12  years.  This  objection  is  disposed  of  by 
the  Judge  by  the  remark  that  as  the  defendant  was  necessitated 
to  bring  a  suit  for  the  purpose  of  ousting  the  opposite  party,  that 
circumstance  is  sufficient  to  prove  possession  by  that  party,  and 
that  no  lapse  had  occurred.    lu  this  dictum,  when  it  is  carried 
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6ut  to  those  consequences^  which  the  Judge  has  deduced  from  it^ 
the  Court  can  by  no  means  coincide.  The  plaintiffs  made  an 
abortive  attempt  to  execute  a  decree  pronounced  by  the  tribunals 
to  whom  its  execution  was  referred  to  be  worthless.  Their 
lawful  possession  was  altogether  contingent  on  the  enforcement 
of  the  decree ;  and  any  possession  had  through  other  means  was 
a  wrongful  possession,  not  pleadable  in  bar  of  the  statute  of 
limitations  should  the  claim  be  otherwise  found  to  fall  within 
the  operation  of  that  statute.  Their  first  suit  was  brought  by 
the  piaintitfs  in  1833^  their  present  suit  in  1847i  so  that,  as 
asserted  by  their  opponent,  the  suit  did  not  admit  of  renewal, 
and  continuous  dispossession  for  more  than  12  years  is  clearly 
made  out.  The  Court  accordingly  reverse  the  Judge's  decision, 
and  dismiss  the  clium  of  the  plaintiffs,  with  all  costs  of  suit. 


Thb  aOrn  August^  1850. 

Present  : 

S.  S.  BROWN, 

Ofpo.  Addl.  Judgb. 

CASE   No.  169  o»  1850. 

Special  Appeal  from   the  decision  of  Syed  Tussuddooq  Hoossein 

KhaUf  Principal  StuUter    Ameen    of    Azimgurh^ 

dated  14M    December    1849. 

NARAIN  BAI  and  SHEOLAL  RAI,  (Defendants,) 
Appellants, 

vertfua 

LOTUN   RAI,   (Plaintipp,)   Respondent. 

Suit,  for  Rs.  138,  principal  and  interest,  under  an  award  of 
arbitrators  of  the  9th  Poos  1244  Fuslee. 

It  appears  that  at  the  time  of  settlement  a  daim  for  com^ 
pensation  was  advanced  by  Resal  Rai  and  Lotun  Rai  jointly 
against  the  other  sharers  in  the  mouzah,  which  was  referred  to 
arbitration,  and  a  sum  was  awarded  to  them  against  each 
as  foUows  : — 

From 


-jv^ 


Puhloo  Rai,    Bhondoo  Rai,    Ajoodheea  Rai^    Sheo  Lall  Rai^ 
Rs.  47.  Rs.  116.  Rs.  115.  Rs.  115. 

Resal  Rai,  and  Liotun  Rai,  upon  this,  instituted  a  suit  against 
JBhondoo  Rai  for  the  amount  due  from  bim^  and  got  a  decree^ 
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which  was  put  id  execution  by  Resal  Rat  singly.  Bhondoo  Bal 
objected  that  he  had  paid  the  amount  of  the  decree  to  Lotun  RaL 
Besal  Bai  then  sued  Lotun  Bai  to  recover  his  share,  and  8:ot  a 
decree  for  a  moiety,  and,  afterwards,  obtained  decrees  for  a 
moiety  against  the  three  remaining  debtors  under  the  award. 
The  present  suit  has  been  instituted  by  Lotun  Rai  for  his  share 
of  the  Rs.  1 15,  for  which  Sheo  Lall  Rai  was  made  responsible  by 
the  arbitrators,  which  share  is  fixed  by  plaintiff  at  three-fifkhs. 

Defendants  objected,  amongst  other  pleas,  in  the  Sudder 
Ameen's  Court  and  again  in  appeal,  that  Besal  Bid  had  already 
obtained  a  decree  against  them  for  a  moiety  of  the  Rs.  1 16,  but 
the  objection  was  passed  over  without  notice  in  both  Courts,  and 
a  decree  for  the  three-fifths  was  given^  which  was  upheld  la 
appeal. 

A  special  appeal  was  admitted  to  try  whether  the  lower 
Courts  had  acted  in  conformity  with  judicial  usage  in  having 
omitted  to  adjudicate  the  pleas  of  the  parties. 

The  decisions  of  the  lower  Courts  are  obviously  defective 
on  the  grounds  stated  in  the  certificate,  and  they  are  accordingly 
annulled,  and  the  case  is  remanded  to  the  Principal  Sudder 
Ameen,  who  will  direct  the  Sudder  Ameen  to  restore  it  to  his  file, 
and  proceed,  to  its  retrial  with  advertence  to  the  forgoing 
remarks.    The  stamp  will  be  refunded. 


Thb    20th  August,   1850. 

Prbsknt  : 

A.  W.  BEGBIE, 

JUDOB. 

CASE  No.^55  OF   1850. 

Special  Appeal  from  the  decision  of  Mr.  J.   Mercer ^   Pritidpat 
Sudder  Ameen  of  Furruckabad,  dated  27th  July   1849. 

GUNGARAM,  (Plaintiff,)  Appbllant^ 
versus 
BHIKABEE    and    MUSSUMAT    BULLOO,  (Defendants,) 

Bbspondbnts. 

This  was  a  suit  to  obtain  possession  of  half  a  shop  formerly 
the  property  of  Thakoor  Dass,  deceased,  the  husband  of  the 
defendant,  Mussumat  Bulloo,  and  the  uncle  of  the  defendam^ 
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Bhikaree,  by  virtue  of  a  sale  at  public  auction  iu  execution  of 
a  decree  obtained  by  one  Budrenath  against  the  said  Thakoor 
Dass.  The  defendant,  Bhikaree,  had  objected  when  plaintiff 
attempted  to  take  possession  of  the  half  of  the  shop.  The 
shop  in  question  was  the  joint  property  of  two  brothers,  6hu- 
«eetee  and  Thakoor  Dass.  The  aefendant  Bhikaree^  is  the 
«on  of  Ghuseetee. 

The  defendant,  Bhikaree^  replied,  that  Thakoor  Dass  bad 
tissigned  over  his  half  share  in  this  and  other  property  to  his 
(defendant's)  father,  Ghuseetee,  in  liquidation  of  a  debt  due  from 
Thakoor  Dass  to  a  third  brother,  Mudaree,  deceased,  and  that 
Ghuseetee  was  consequently  the  proprietor  of  the  entire  shop 
-find  to  him  defendant  had  succeeded.  He  further  stated  that  the 
amount  of  the  decree  tor  which  the  property  had  been  sold  had 
been  previously  paid  to  the  decreeholder. 

The  defendant,  Mussumat  Bulloo,  put  in  a  separate  reply, 
to  the  same  purport  as  the  defendant,  Bhikaree,  alleging,  that 
she  had  paid  the  amount  of  the  decree  against  her  husband  to 
the  heirs  of  the  decreeholder,  but  that  the  Ameen  had,  neverthe- 
less, in  collusion  with  the  decreeholders,  effected  the  sale. 

The  Moonsiff  decreed  for  the  plaintiff,  being  of  opinion  tliat 
the  shop  was  the  joint  property  of  Ghuseetee  and  Thakoor  Dass, 
and  discrediting  the  evidence  adduced  by  the  defendant,  Bhika- 
ree, to  prove  the  transfer  to  Ghuseetee  by  Thakoor  Dass,  and 
the  statement  of  both  defendants,  relative  to  the  alleged  satis- 
faction of  the  decree  against  Thakoor  Dass. 

In  appeal,  the  Principal  Sudder  Ameen  reversed  the  Moon* 
Biff's  decree,  and  dismissed  the  plaintiff's  suit.  He  was  of  opinion 
that  the  saJe  was  altogether  irregular  and  collusive,  and  that 
the  amount  of  the  decree  against  Thakoor  Dass  had  been  liqui- 
dated prior  to  the  sale. 

A  special  appeal  was  granted  to  try,  **  whether  the  Principal 
**  Sudder  Ameen  was  justified  in  dismissing  the  appellant's  claim 
**  to  obtain  possession  of  property,  purchased  by  him  in  execu- 
^*  tion  of  a  decree,  no  objection  to  the  sale  having  been  made  by 
^^  the  defendant,  Mussumat  Bulloo,  summarily,  and  no  suit  hav- 
^^  ing  been  instituted  by  her  to  set  aside  the  sale." 

Judgment. 

The  Principal  Sudder  Ameen  and  the  Moonsiff  acted  irregu- 
larly in  making  any  enquiry  into  the  alleged  satisfaction  of  the 
decree.  The  half  of  the  shop  was  sold  as  the  property  of  Tha- 
koor Dass.    The  defendant,  Mussumat  BuUoo^  offered^  no  objec- 
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tion  to  the  sale  before  it  was  effected;  neither  has  she  brought 
any  suit  to  set  it  aside  after  it  bad  been  made,  on  the  plea  of  its 
being  fraudulent  and  collusive,  and  the  sale  must  stand  quoad 
the  female  defendant,  until  she  shall  have  established  her  plea  bj 
a  regular  suit  The  Principal  Sudder  Ameen,  having  dismissed 
the  plaintififs  claim  solely  with  reference  to  the  above  plea,  has 
not  gone  into  that  part  of  the  defendant  Bhikaree's  reply,  ia 
which  it  is  alleged,  that  the  deceased,  Thakoor  Dass,  had  relin- 
quished his  share  of  the  shop  in  favor  of  Ghuseetee,  the  father 
of  Bhikaree.  This  is  quite  a  distinct  matter  from  the  other 
plea,  and  may  be  adjudicated  as  the  case  now  stands,  for  it  is 
obvious  that  if  Thakoor  Dass  had  no  interest  in  the  property 
sold,  the  auction  purchaser  cannot,  by  virtue  of  bis  title,  oast 
the  rightful  owner.  I  accordingly  annul  the  decision  of  the  Prin* 
cipal  Sudder  Ameen,  and  remand  the  case,  in  order  that  he  may 
pass  a  fresh  decree,  with  reference  to  the  above  observations. 


Thb  24th  August,  1850. 

Prssbnt : 

A.  W.  BE6BIE, 

JUOGS. 

CASE  N0.I47  OF  1848. 

Regular  Ajfpealfrom  the  decision  of  a  Military  Court  of  Request, 
held  at  Kamptee,  (Nagpore)y  on  the  15M  and 

16M  Jpril  1847. 

HEERCHUND  SAHOO,  (DaraNDANT,)  Appbllant, 

versus 
DADA  MEEAN,   (Plaintiff,)  Rbspondbnt. 

This  is  an  appeal  preferred  to  this  Court  under  the  provision 
of  Section  17,  Act  No,  XI.  of  1841. 

The  plaintiff  stated  that,  in  December  1845,  he  borrowed 
from  defendant  the  sum  of  Nagpore  Rs.  1,850,  and  deposited 
with  the  lender  Benares  silks,  &c.,  to  the  value  of  Rs.  4,000,  as 
security  for  the  repayment  of  the  loan,  that  he  has  repaid 
Rs.  1,398-13,  leaving  a  balance  of  Rs.  451-8,  still  due,  independent 
of  interest,  and  that  defendant  has  returned  to  him  part  of  the 
goods  deposited,  but  still  retains  a  portion,  valued  at  Rs.  2,000; 
that  he  has  tendered  the  balance  of  his  debt  to  defendant,  and 
demanded  the  restoration  of  his  property,  which,  however, 
defendant  has  not  complied  with,  alleging  that  the  goods  bad 
been  sold.  , 
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In  reply,  defendant  admits  so  much  of  the  plaintifTs  state* 
tnent  as  relates  to  the  amount  of  the  loan,  and  the  portion  repaid, 
but  he  affirms  that  the  value  of  the  goods  deposited  with  him 
was  only  Rs.  3,0(X)  not  Rs.  4^0009  that,  of  these,  he  had  returned  a 
portion^  valued  at  Rs.  2,201-3,  and  retained  only  goods  to  the 
value  of  Rs.  798-13,  that,  in  liquidation  of  the  balance  of  the 
debt  (Rs.  678-13-6),  plaintiff  had  sold  him  a  portion  of  the  goods^ 
valued  at  Co.^s  Rs.  543-1,  which,  with  stipulated  profit  of  four 
annas  per  rupee,  sufficed  to  liquidate  the  balance  with  exception 
of  Nagpore  rupees  two,  annas  five,  on  receiving  which,  he  was 
ready  to  restore  to  the  plaintiff  the  rest  of  his  goods  still  in 
deposit,  valued  at  Co.'s  Ks.  225-12. 

On  the  23rd  February  1847,  the  Court  of  Requests,  recorded 
judgment  as  follows. 

^^  The  Court  is  of  opinion  that  a  serious  discrepancy  exists 
in  the  evidence  of  the  two  witnesses  brought  forward  by  defend- 
ant to  prove  a  sale,  five  months  ago,  of  certain  articles  left  in 
his  hands,  as  a  security,  by  the  plaintiff;  for  it  is  clear  that  If,  as 
the  defendant  and  the  first  witness  would  wish  to  prove,  a  sale 
did  take  place  five  months  ago,  agreed  to  by  both  IpartieSi  the 
matter  having  theti  been  folly  and  finally  settled  and  decided,  it 
could  not  well  have  been  again  discussed  two  months  and  a  half 
afterwards,  as  if  no  such  settled  arrangement  had  ever  taken 
place.  From  the  discrepancy  between  these  two  men,  and  the 
absence  alt<^ether  of  any  further  proof  to  shew  that  such  sale 
had  ever  been  agreed  to  by  the  plaintiff,  the  Court  cannot  allow 
that  such  a  transaction  ever  did  take  place ;  and  does  therefore 
consider  that  the  defendant  is  still  responsible  for,  and  bound  to 
deliver  up  to  plaintiff,  the  articles  left  in  his  possession,  or  their 
value,  viz.,  Co.'s  Rs.  1,577^  the  plaintiff  on  his  part  paying  up 
the  balance  of  his  debt,  viz.,  Nagpore  Rs.  451-3,  together  with 
the  interest  at  one  per  cent,  amounting  to  Nagpore  Hs.  142-3, 
making  altogether,  Nagpore  Rs.  693-6.  The  Court  having 
ascertained  that  12^  per  cent,  is  the  fair  rate  to  reduce  the 
Co.'8  Rs.  1,577  into  Nagpore  rupees,  adopts  that  rate,  by  which 
defendants  debt  to  plaintiff  is  maae  equal  to  Nagpore  Rs.  1,774-3, 
deducting  from  this  the  sum  of  Nagpore  Rs.  593-6,  ^^  due  by 
/^  plaintiff  to  defendant,  leaves  a  balance  of  Nagpore  Rs.  1,180-13, 
^  due  from  defendant  to  plaintiff." 

On  the  I5th  of  April  1847,  a  revision  of  the  above  judgment 
took  place  before  a  second  Court  of  Requests,  under  the  provi- 
sions of  Section  11  of  Act  XI.  of  1841,  and  some  additional 
evidence  was  taken,  and  a  second  judgment  was  recorded  in  the 
((rflowing  terms« 
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^'  The  Courts  having  heard  additioual  evidence,  is  of  opinion^ 
'^  that  serious  discrepancies  still  exist  in  the  evidence  brought 
'^  forward  by  defendant,  and  that  of  the  third  witness,  Sooruj 
^^  Mull,  being  so  contradictory,  that  no  faith  can  be  plac^  upon 
his  testimony.  The  Court,  therefore,  begs  respectfully  to 
*'  adhere  to  the  award  given  by  the  former  Court/'  At  the  foot  of 
the  proceedings  I  find  also  the  following  note  recorded. 

<^  The  Court  begs  to  bring  to  the  notice  of  the  Brigadier, 
^'  that,  during  the  examination,  by  the  Court,  of  the  second  witness, 
^'  the  defendant,  Heerchund,  endeavored  to  correct  the  evidence 
^<  of  the  witness,  and  otherwise  interrupted  the  Court/' 

From  the  above  decision,  the  defendant  appealed,  and  the 
case  was  brought  before  this  Court,  as  being  ^^  the  Court  of  Sod* 
der  Adawlut  of  the  nearest  presidency/' 

JUOGMBNT* 

I  see  no  reason  to  interfere  with  the  decision  of  the  Court 
of  Requests,  which  is  entirely  in  accordance  with  the  evidence. 
The  defendant  affirms  that  there  is  no  discrepancy  between  the 
statements  of  his  witnesses,  but  there  undoubtedly  is  a  very  gross 
discrepancy,  such  as  could  not  possibly  exist  were  the  testimony 
irtte,  e.  g.,  the  witness  Moultan  Chund  deposes  that  plaintiff  did 
not  consent  to  sell  his  goods  to  defendant,  whereas  the  witness 
Ahiniid  Chund  states  that  two  or  three  months  prior  to  this,  the 
plaintiff  had  consented  to  the  sale  ;  the  third  witness,  Sooruj  Moll, 
(who  was  not  produced  by  defendant  before  the Jirst  Court)  is  a 
servant  or  agent  of  defendant,  and  although  he  deposes  to  the  fact 
of  the  plaintiff  having  assented  to  the  sale,  yet  be  does  not  appear 
to  have  been  present  during  the  couferrence  between  the  parties, 
but  says,  that  he  was  informed  of  the  circumstance  by  the 
defendant,  and  that,  subsequently,  when  he  asked  the  plaintiff 
*^  if  that  was  right,''  he  replied  ^*  what  can  I  do  ?  I  owe  him 
some  money,  so  let  him  have  it."  This  evidence  is  too  vagoe, 
and  open  to  suspicion,  to  be  credited  for  an  instant,  and,  more- 
over, had  any  such  transaction  occurred,  it  is  natural  to  suppose^ 
that  defendant  would  have  taken  some  written  Agreement  to  that 
leffect  from  the  plaintiff.  The  defendant's  objection,  that  the 
Court  decided  contrary  to  the  receipt  of  the  plaintiff  put  in  by 
him,  (defendant)  is  also  untrue.  The  Court  decided  agreeably  to 
that  receipt,  (which  was  admitted  by  the  plaintiff),  and  from 
which  it  appeared  that  the  value  of  the  goods  retained  by  the 
defendant  was  Co.'s  Bs.  1,577-1*0.  Another  objection  of  the 
defendant  that  the  value  of  the  goods  retained  by  him  was  only 
Rs.  256-3,  (Bs.  255-12  in  the  proceeding)  is  entitled  to  no  consi* 
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deration,  as  It  is  utterly  unsupported  by  his  witnesses ;  and  the 
statement  itself  is  an  addition  to  what  be  had  declared  in  his  reply 
before  the  former  Court.  There  is  no  reason  in  his  plea  that  no 
evidence  was  addttced  by  plaintiff.  It  was  not  necessary  for  the 
latter  to  do  so^  the  ontis  probandiy  from  the  nature  of  the  defend- 
anfs  plea,  resting  with  the  latter.  Nor  do  I  see  any  reason  to 
interfere  with  the  amount  of  interest  awarded  by  the  Court,  viz., 
12  per  cent.,  the  same  being  in  conformity  with  Section  9^  Act  XL 
of  1 84 1 5  which  provides  that  'Mt  shall  be  competent  for  every 
such  Military  Court  to  allow  the  interest  for  money  agreed  on 
**  between  the  parties,  provided  the  sum  does  not  exceed  the  usages 
'^  of  the  country  in  ordinary  money  transactions.''  The  usage  of 
the  country  I  hold  to  be  12  per  cent.,  our  Courts  being  generally 
prohibited  from  decreeing  higher  rate  than  this  by  Section  3, 
Regulation  XXXIV,  of  1803,  whenever  "  the  cause  of  action 
fihfdl  have  arisen  on  to  the  lOth  day  of  November  1801.'' 

The  appeal  is  accordingly  dismissed,  with  all  costs,  payable 
by  defendant. 


Thb  24rH  August,  1830. 

PftBSENT : 

8.  S.  BROWN, 

OfFG.   AdDL.   JtTDGB. 

CASE  No.  143  OF  1850. 

Regular  Appeal  from  the    decision  of  Mokumed  ZuHoor, 

Principal  Sudder  Ameen  of  Ghazeepore, 

dated  I4th  March  1849. 

BHAGMANEE  KUOR  ANn  REETOORAJ  KUOR, 

(Pjlaintifps,)  Appellants, 

versus 

SHIBSUHAI  SINGH,  QUNGABISHUN,  JUDNATH, 

SIMBOOPERSHAD,    RAMPERTUB  and    ninb    othirs, 

(Dbfendants,)  Rispondbnts. 

The  plaint  is  for  the  annulment  of  a  written  acknowledge 
ment  dated  the  19th  January  1841,  and  for  the  erasure  of  the 
names  of  the  first  five  defendants  from  the  proprietary  record 
and  village  papers  in  a  1-anna  i2'gundahs  share  oitaiooqua  Net 
Mohkum^  and  in  the  shares  speci^d  .in  certain  other  mouzabs 
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four  in  number^  in  tuppa  Mujhoosi,  perguntiah  KhureedL  ToUil 
estimate  of  suit  Rs.  7,122-14-10.  Nine  other  persons  are  includ* 
ed  in  the  suit,  as  having  taken  part  with  the  other  defendants 
in  obstructing  plaintiffs  in  the  recovery  of  theifiigbts. 

The  plaint  sets  forth  that  the  share  in  the  taloogua  was  Ae 
hereditary  property  of  Byjnath  and  Juggumath^  the  deceased 
husbands  of  the  plaintiflb^  by  descent  fi^m  Roopun  Singh, 
and  that  the  shares  in  the  other  mouzahs  had  been  acquired  by 
purchase.  After  their  demise,  the  plaintiffs,  finding  themselves 
unable  to  manage  the  property,  appointed  the  defendant,  Shib 
Suhai  Singh,  as  their  agent,  under  the  advice  of  their  friends, 
which  situation  was  held  by  him  for  several  years.  In  1247 
Fuslee,  the  general  measures  for  securing  a  reco  rd  of  rights  were 
set  on  foot  in  the  pergunnah,  and  the  defendant  was  sent  to  look 
after  the  plaintiffs'  interests  on  the  occasion.  Plaintifls  remained 
in  ignorance  of  what  had  been  done  by  him  iu  consequence, 
until  the  year  1255  Fuslee,  when  they  found  that  the  defendant, 
Shib  Suhai,  with  his  four  brothers,  were  endeavouring  to  have  the 
village  papers  altered  in  conformity  with  an  alleged  deed  of 
acknowledgment,  which  had  been  filed  under  their  names  in 
1247  Fuslee,  and  which  purported  to  admit  Shib  Suhai  to  a  half 
share  in  the  property.  On  this  deed,  it  appeared  that  the  muta- 
tion of  registry  had  been  obtained  in  the  Collector's  Office,  and 
Shib  Suhai  had  further  managed  to  appear  as  proprietor  in  a  suit 
which  had  been  carried  on  intermediately  in  behalf  of  plaintiffs, 
in  a  matter  couuected  with  the  estate,  and  had  also  caused  his  name 
to  be  inserted  surreptitiously  in  other  papers.  They  therefore 
bring  their  suit,  denying  the  execution  of  the  deed,  or  that  defend- 
ant had  had  proprietary  possession   either  before  or  since* 

The  defendant,  Shib  Suhai,  replied,  that  he  bad  shared  in 
the  property  with  the  plaintiffs'  husbands  during  their  life-time, 
by  virtue  of  his  descent  from  their  common  ancestor,  Roopun 
Singh,  and,  on  their  demise,  bad  a  right  by  law  to  the  succession, 
but  being  od  a  friendly  understanding  with  the  widows,  they  had 
agreed  to  admit  him'  at  once  to  his  share,  and  had  execut^  the 
acknowledgment  accordingly,  which  had  been  duly  attested,  and 
registry  had  been  given  in  the  revenue  office  on  it  after  the  usual 
forms;  that  the  wofibtU^urz  and  other  documents  had  been 
drawn  up  in  pursuance  to  it  under  tlieir  joint  names  and  attesta- 
tion and  those  of  the  other  sharers,  that  they  had  jointly  carried 
on  a  suit  since  in  a  matter  connected  with  the  property,  and  that 
the  plaintiffs  could  not  now  reoudiate  their  own  formal  act  and 
instrument.  He  further  objecteci  that  plaintifl^  had  had  recoarse 
to  the  device  of  including  all  the  witnesses  to  the  documeal 
in  the  suit,  as  defendants,  vn  order  to  suppress  their  evidence. 
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The  brothers  of  Shib  Suhai  pleaded  the  insertion  of  their 
nannes  by  Shib  Suhai  in  the  share  secured  to  him  under  the  deed, 
and  the  other  defendants  objected  that  they  had  been  impleaded 
causelessly. 

The  Principal  Sudder  Ameen  gave  a  judgment  dismiss- 
ing the  suit.  He  was  of  opinion  that  the  facts  of  the  case^  as 
set  forth  in  the  record,  were  opposed  to  the  statement  in  the 
plaint,  of  the  deed  having  been  filed  fraudulently  without  the 
plaintiffs^  knowledge.  The  record  of  rights,  which  had  been 
prepared  in  conformity  to  the  deed  in.  the  presence  of  the  other 
sharers,  and  the  observance  of  the  usual  forms  previously  to  the 
mutation  of  registry,  gave  full  publicity  to  it,  and  it  was  followed 
up  at  the  interval  of  some  years  by  a  written  agreement  for 
a  division,  which  was  signed  and  given  in  by  the  parties  to  this 
suit,  and  by  the  other  sharers,  jointly.  The  continued  silence 
of  the  plaintiffs  during  this  period  established  the  gemiineness 
of  the  deed  by  strong  presumption.  The  plaintiff's  denial  of 
their  having  authorized  the  niookhteear  to  appear  for  them  on 
the  occasion  was  repudiated  by  their  signature  to  the  mookhteear- 
namahy  and  from  other  documents,  which  proved  that  he  had 
acted  as  their  mookhteear  during  that  period.  The  defendant^ 
Shib  Suhai,  was  shown  to  be  own  nephew  and  next  male  heir 
of  plaintiffs'  husbands,  and  his  proprietary  possession  between  the 
date  of  the  deed  and  that  of  the  suit  was  proved  from  the  copies 
of  the  tehseel  receipts,  and  from  the  copies  taken  from  the  record 
of  the  civil  suit,  which  had  been  instituted  intermediately. 
A  deed  of  earlier  date,  in  which  Shib  Suhai  had  bound  himself  to 
act  as  the  plaintiffs'  agent,  was,  in  the  Principal  Sudder  Ameen's 
opinion*  of  no  weight  or  consideration,  and  their  other  evidence 
and  exhibits  were  inconclusive. 

Appellants  reiterate  their  former,  reasons,  and  contend  that 
the  only  point  to  be  determined  in  the  case  was,  the  proof  of  the 
deed.  This  issue,  the  Court  observes,  has  been  fully  entered  upon 
by  the  lower  Court,  and  it  is  not  the  fault  of  that  Court,  or  of  the 
respondents'  cause,  that  the  reasons  for  the  decision  have  been 
made  to  rest  chiefly  on  presumptions,  for,  from  an  inspection  of 
the  mookhteearnamnh  and  deed,  it  appears  that  the  respondents 
have  been  precluded  from  adducing  the  weightier  evidence  that 
might  otherwise  have  been  demanded  in  proof,  by  the  indiscri- 
minate inclusion  of  all  the  marginal  witnesses  in  the  suit  as 
defendants.  No  sufficient  cause  has  been  shown  for  this,  and  as 
the  marginal  witnesses  comprise  the  mookhteear ^  putwarree  and 
others,  who  are  clearly  in  no  way  concerned  in  the  suit,  the 
motive  for  this  device,  which  has  been  pleaded  by  the  respond- 
ents.  must  be  received  as  the  true  one.    Other  oral  evidence,  of 
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persons  who  were  present  at  the  time  of  its  attestation^  has, 
however,  been  adduced  by  the  respondents,  and  the  strong 
presumptions  set  forth  in  the  judgment  of  the  lower  Ck>iirt  suffi- 
ciently supply  the  defect  of  the  direct  evidence.  In  the  fiace  of 
these  presumptions,  and  of  the  palpable  trick  in  the  suppression 
ef  the  more  important  evidence,  which  the  record  has  brought  to 
light,  the  appellant's  plea  of  ignorance,  founded  on  their  retire- 
ment as  females,  is  undeserving  of  weight.  The  Frioeipal 
Sudder  Ameen  has  given  a  just  opinion  on  the  insufficieut  and 
inconclusive  character  of  the  oral  and  documentary  evidence 
adduced  by  the  anpellanjis,  and  the  Court  sees  no  reason  to 
dissent  from  the  jaogment  generally.  The  decision  in  therefiut 
confirmed,  with  costs. 


Thb  24th   August,   1850. 

•  Prbsbnt  : 

S.  S.  BEOWN, 

Ofpg.  Addl.  Judgb. 

CASE  No  198  OF  1849. 

Regular  Appeal  from  the  decision  of  Afwilvee  Ahmud  Hoos$em 

KhaUy  Principal  Sudder  Jmeen  of  JUooradabad, 

dated  Ibth  June  1849. 

MASOOM  ALI  AND  ASHIQ  ALI,  (Dbpbndants,)  Appbllamts, 

versti& 

MUSSUMAT  MUMONEE  and   MUSSUMAT  HOORMUT- 

OONNISSA,  (Plaintiffs,)   Rbspondbnts. 

The  plaintiffs  sue  for  possession  and  division  of  a  share  of 
three  biswahs  two-half  biswansees  out  of  nine  biswahs  seven-half 
biswansees,  in  a  maaffee  mouzah,  by  right  of  inheritanee. 

In  the  course  of  the  pleadings,  defendants,  amongst  other 
statements  in  denial,  asserted  their  residuary  right,  under  the  law 
of  inheritanee,  to  a  portion  of  the  share  claimed  by  plaintiffis.  In 
their  replication,  plaintiffs  alleged  that  defendants  held  the  Sheeefs 
doctrine,  which  did  not  recognize  this  right.  In  their  rejmnder, 
defendants  re-asserted  their  residuary  right,  and  affirmed  thdr 
own  orthodoxy. 

The  Principal  Sudder  Ameen  laid  down  the  points  to  be 
established  in  the  case  as  follows :  ist,  the  plea  of  limitatiaii ; 
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2ndl7,  the  application  of  the  law  of  the  residuary  right  to  the  Sheea 
sect ;  3rdly,  the  exclusion  of  females  from  the  inheritance  of  the 
fnaaffee  property  by  long  family  usage.  These  points  were  duly 
disposed  of  by  the  Principal  Sudder  Ameen,  who  ruled  that  the 
residuary  right  was  not  claimable  by  those  who  held  the  Sheea 
tenets^  and  a  decree  was  given  in  full. 

Appellants  now  urge  that  they  maintained  their  orthodoxy 
in  their  pleadings,  but  that  the  Principal  Sudder  Ameen  had 

Eassed  over  their  denial  of  the  respondents'  assertion  with  regard 
>  their  tenets,  and  had  assumed  that  they  were  Sheeas  without 
further  enquiry. 

The  Principal  Sudder  Ameen  has  obviously  omitted  to 
consider  and  record  the  material  point  at  issue  between  the 
parties  in  the  case,  of  whether  the  defendants  were  or  Were  not 
Sheeas^  and  until  each  party  has  had  an  opportunity  of  adducing 
their  evidence  in  support  of  their  respective  allegations  on  this 
point,  the  judgment  will  be  imperfect.  The  case  is  therefore 
remanded  to  the  Principal  Sudder  Ameen,  who  will  replace  it  on 
his  file,  and  proceed  to  the  disposal  of  this  point.  Refund  of 
stamp  and  costs,  as  usual. 


Thb  24th  August,   1850. 

Prbsbnt  : 

S.  S.  BROWN, 

Offg.  Addl.  Judge. 

CASE  No.  28  OF  1860. 

Regular  Appeal  from  the  decision  of  Moulvee  Sudderooddeen, 

Principal  Sudder  Ameen  of  Dehlie, 

dated  12/A  November  1840. 

MUSSUMAT  DEBUN  and  MUSSUMAT  SOOJAUN, 

(Dbfbndants,)  Appellants^ 

versus 

DILSOOKH,  (Plaintiff,)  Rbspondbnt. 

This  suit  has  been  brought  to  recover  the  real  and  personal 
property  belonging  to  the  estate  of  Luchmee  Nund  Beas, 
deceased,  valued  at  Rs.  33,788-8,  by  virtue  of  adoption  and 
inheritance,  against  the  sister  and  widow  of  the  deceased, 
plaintiff  states  that  he  was  adopted  by  the  deceased^  after  the 
6 
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usual  formalitiei^,  four  years  ago^  and  that  he  was  brought  up  auA 
married  in  his  adoptive  father's  bouse,  and  acknowledged  as  his 
heir.  On  his  demise,  nine  years  ago^  his  widow,  Mussumat 
Soojauu,  took  charge  of  him,  but,  about  three  and  a  half  years 
ago,  she  excluded  him  from  the  inheritance  at  the  instigation  of 
the  deceased's  sister,  Mussumat  Debun,  to  whose  husband,  Seetul 
Dass,  the  houses  and  other  real  property  had  been  coUusiFeiy 
made  over.  Seetul  Dass  had  also  deceased,  and  plaintiflT,  haying 
attained  his  majority,  brings  his  suit. 

Mussumat  Debun  denied  the  adoption,  and  pleaded  that,  if 
made,  it  would  have  been  invalidated  by  the  facts  of  plaintiff's 
having  been  an  only  son  of  his  natural  father,  and  of  its  having 
been  made  within  the  prohibited  decrrees.  She  further  affirmed 
that  the  property  had  been  alienated  nine  and  a  half  years  ago^ 
and  that  one  of  the  houses  claimed  bad  been  built  by  her  hus- 
band, Seetul  Dass,  and  belonged  to  her. 

Mussumat  Soojaun  also  denied  the  adoption,  and  pleaded  its 
invalidity,  if  made,  the  plaintiff  being  at  the  time  beyond  the  age 
when  adoption  is  legal.  In  disproof  of  the  adoption  it  was 
urged  by  her,  that  the  funeral  rites  of  deceased  had  been  per- 
formed by  another,  and  that  plaintiff  had  taken  no  part  in  the 
funeral  rites  of  deceased's  mother.  Moreover,  that,  at  the  time 
of  the  plaintiff's  marriage,  the  names  of  his  natural  parent  had 
been  recited  by  the  priest,  instead  of  those  of  his  adoptive  father. 
She  further  urged  that  the  alienation  had  been  made  for  the 
purpose  of  discharging  the  deceased's  debts,  in  concert  with 
deceased's  mother. 

Plaintiff,  in  replication^  asserted,  that  at  the  time  of  his  adop- 
tion he  was  not  the  only  nor  the  eldest  son  in  his  father's  house. 
He  said  that  he  had  drawn  the  balance  of  the  deceased's  pension 
from  the  Treasury  as  his  adopted  son  and  heir,  and  that  the 
widow  had  certified  his  heirship  on  the  usual  customary  enquiry 
being  made  previously  to  payment. 

The  Principal  Sudder  Ameen,  after  laying  down  the  points 
to  be  established,  proceeded  to  question  the  plaintiff,  when  be 
admitted  that  he  was  the  only  son  of  his  father,  but  on  a  retrac- 
tation of  the  admission,  afterwards,  by  the  plaintiff's  vakeel,  and 
the  plaintiff  himself,  who  explained  away  his  first  admission,  and 
took  his  stand  on  the  declaration  in  the  pleadings,  he  proceeded 
to  try  the  case  on  its  merits.  He  was  of  opinion  that  the  fact  of 
the  adoption  was  fully  proved  by  the  oral  evidence,  and  that  it 
was  further  confirmed  by  the  plaintiff's  marriage  having  taken 
place  in  the  house  of  his  adoptive  father,  and  by  his  hanac 
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drawn  the  balance  of  the  pension  as  deceased's  adopted  son^  with 
the  cognizance  and  consent  of  the  widow.  The  objections,  which 
had  been  raised  by  the  defendantsi  to  the  validity  of  the  adoption^ 
are  also  set  aside,  either  as  not  proved,  or  as  of  no  force  under 
the  law  of  adoption  set  forth  in  the  bywtAstah,  With  regard  to  the 
subsidiary  pleas  of  the  defendants,  the  Principal  Sudder  Ameen 
decided  against  the  validity  of  the  alienation  of  the  real  property, 
but  considering  the  claim  to  the  personals  not  proved,  gave  a 
modified  decree  of  Rs.  16^200,  with  proportionate  costs. 

The  appellants  do  not  bring  forward  any  new  reason^ 
Mussumat  Debun  abandons  the  statement  of  her  claim  to  one  of 
the  bouses,  as  the  private  property  of  her  husband,  Seetul  Dass  $ 
and  Mussumat  Soojaun,  in  renewing  her  previous  statements, 
insists  on  the  verbal  admission  made  by  the  respondent  in  the 
lower  Court,  and  prays  that  some  extrajudicial  evidence  collected 
by  the  Local  Authorities  of  the  town  of  Namoul,  in  the  Jhujjhur 
territory,  in  support  of  her  allegations,  may  be  admitted  to 
the  file. 

The  case,  as  set  forth  in  the  pleadings  on  both  sides,  is  a 
simple  one.  The  main  point  of  the  adoption  merely  involves 
a  question  of  evidence,  and,  if  established,  it  will  necessarily 
weaken  the  force  of  the  objections  which  have  been  raised 
to  it,  after  so  long  an  interval  on  the  score  of  its  invalidity 
in  law.  The  appellants  do  not  attempt  to  deny  that  the 
respondent  was  taken  by  the  deceased  from  his  father's  house 
ana  home  at  an  early  age,  and  that  he  was  brought  up 
and  married  in  the  deceased's  house.  They  cannot  either  deny 
that  the  balance  of  the  pension  was  drawn  in  the  name  of  the 
respondent  as  the  adopted  son  and  heir  of  the  deceased,  nor  can 
they  give  any  explanation  of  their  silence  at  the  time.  It  is  true 
that  they  labor  now  to  explain  away  these  facts,  and  allege  that 
respondent  must  have  obtained  the  arrears  by  a  trick,  and  pro* 
cured  some  one  to  personate  the  widow  in  the  enquiry  made  at 
the  time  by  the  Nazir  of  the  Collector's  Court,  but  their  state- 
ments are  opposed  equally  to  presumption  and  probability.  The 
oral  evidence  to  the  adoption  thus  corroborated  must  be  received 
as  sufficient  and  satisfactory,  and  it  is  shown,  from  copy  of  a 
registered  deed  of  gift  of  the  year  1840,  that  the  respondent's 
name  was  recorded  in  it  by  the  widow,  Soojaun,  herself,  as  the 
beir. 

With  regard  to  the  verbal  admission  of  the  respondent,  the 
Court  observes,  that  the  Principal  Sudder  Ameen  erred  in  calling 
upon  the  plaintiff  to  answer  to  a  point  which  had  been  already 
set  forth  with  sufficient  clearness  in  the  pleadings.    The  law  in 
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Clause  2,  Section  10,  Regulation  XXVI.  of  1841,  limits  ibe 
further  enquiries,  which  the  Judge  may  desire  to  make  for  the 
elucidation  of  the  points  at  issue,  to  such  points '  as  cannot  be 
clearly  ascertained  from  the  pleadings,  and  the  question  being 
irregular,  the  answer  cannot  be  cited  against  the  defendant* 
The  pleas  of  the  invalidity  of  the  adoption,  in  the  opinion  of  the 
Court,  are  not  proved,  and  the  evidence  now  irregularly  tendered 
IS  wholly  inadmissible. 

It  only  remdns  for  the  Court  to  notice  the  plea  of  the 
defendant,  Debun,  relative  to  the  validity  of  the  alienation  of  the 
houses  by  the  widow  for  the  satisfaction  of  the  debts  of  the 
deceased.  No  evidence  whatever  has  been  produced  in  proof  of 
this  plea,  and  it  must  therefore  be  rejected. 

On  a  review  of  the  evidence  in  the  case,  the  Court  folly 
concurs  in  the  decision  of  the  Principal  Sudder  Ameen^  which 
it  confirms,  with  costs. 


The  26th  August,  1850. 

Present  : 
A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

JODGBS, 
AND 

H.  W.  DEANE, 

Opf6.  Judge. 

CASE  No.  195  OF  1850. 

Regular   Appeal    from  the.  decision  of  Qazie  Yar  Ali  Khan, 

Principal  Sudder  Ameen  of  Jounpore, 

dated  9th  September  1848. 

RANEE  SHEO  KOONWUB,  widow  of  Ra/ah    RAM 

GHOLAM,  AND   OTHERS,    (PLAINTIFFS,)    APPELLANTS, 

versus 
SHEODIAL   SINGH  and  others,   and   Government, 
(Defendants,)  Respondents. 

This  suit  was  instituted  to  set  aside  the  sale  of  mouxah 
Singbree  Lushkooreepore  (a  mouzah  forming  part  of  talooqua. 
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Budlapore)^  for  arrears  of  Government  Revenue^ — ^to  erase  from 
the  revenue  record  the  names  of  the  auction  onrcbasers^ — and  to 
recover  uHuitdt,  amounting  to  Rs.  2^75^13-6,  extending  over  a 
period  of  six  years,  or  from  1249  to  1254  Fuslee.  Full  value  of 
the  suit  is  Rs.  7^855-18-6. 

It  appears  from  the  record  that  talooqua  Budlapore  was 
formerly  the  hereditary  property  of  Sultunut  Singh,  and  that 
after  confiscation  by  the  Government,  by  reason  of  Sultunut 
Singh  having  turned  freebooter,  it  was  bestowed,  at  an  istumtaree 
jumma,  on  a  tehseeldar  by  name  Sheo  Lall  Doobi§,  as  a  reward  for 
meritorious  services  in  capturing  and  destroying  Sultunut  Singh. 
The  title  of  Rajah  was  further  conferred  on  Sheo  Lall  Doob£. 
On  the  death  of  this  person  in  1246  Fuslee,  a  mouzahwar  settle- 
ment, to  the  ejection  of  Sheo  Lall  Doob6^s  femily,  was  effected 
with  other  parties,  who,  in  the  opinion  of  the  settlement  OflBcer, 
had  established  a  proprietary  right.  The  heirs  of  Rajah  Sheo 
Lall  Doob^  brought  a  suit  for  miuntenance  of  possession  and 
reversal  of  the  settlement  proceedings,  and  after  a  nonsuit  by  the 
Court  of  first  instance,  on  the  ground  that  those  with  whom  the 
settlement  had  been  made  had  not  been  impleaded,  and  after 
subsequent  dismissal  of  their  claim  by  the  Principal  Sudder 
Ameen,  they  eventually  obtained  a  decree  from  the  Sudder 
Dewanny  Adawlut  on  the  23rd  June  1846,  awarding  to  them,  in 
virtue  of  the  Government  grant,  a  proprietary  title  in  talooqua 
Budlapore,  to  the  annulment  of  the  settlement,  concluded,  as 
above  noticed,  with  other  parties.  In  the  mean  time,  1247  Fus- 
lee, the  year  after  the  settlement  was  made,  revenue  defaults 
occurred,  and  several  villages,  (of  which  that  forming  the  subject 
of  the  present  suit  is  one),  were  sold  for  arrears  of  revenue. 
The  sale  of  the  village  in  dispute  took  place  on  the  loth  Decem- 
ber 1840,  and  was  bought  by  Government  for  one  rupee.  The 
Government  afterwards  sold  it  on  the  17th  July  1841,  in  pursu- 
ance of  a  notice,  dated  the  19th  June  preceding,  and  the  defend- 
ants, Sheodial  Singh  and  others,  purchased  it  for  Rs.  3,000. 

It  was  urged  by  the  plaintiffs  in  the  lower  Court,  that  the 
defaulters  having  no  actual  rights,  the  sale  was  invalid  with  refer^ 
ence  to  Section  5,  Regulation  XL  of  1822;  that  the  full  period 
of  legal  notice,  prior  to  sale,  had  not  been  given ;  and  that  the 
sale  was  further  irr^^Iar  in  consequence  of  the  non-confirmatioir 
of  the  Settlement,  and  of  the  dependence  of  suits  at  the  time 
involving  the  questions  of  right. 

The  reply  on  the  part  of  Government  was  to  the  effect,  that 
the  sale  proceedings  were  conducted  in  strict  conformity  to  the 
provisions  of  Section  5  of  the  Adulation  quoted  by  the  plaintiffs ; 
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that  the  Government  hold  a  lien  on  the  land,  which  is  perpe- 
tually hypothecated  to  them  for  the  public  revenue,  and  that  the 
plaintiffs,  if  desirous  to  avert  the  sale,  might  have  prevented  it  by 
pajing  the  amount  of  the  arrear  into  Court,  as  provided  io  Sec- 
tion 29,  Regulation  XI.  of  1822. 

The  same  arguments  as  those  to  which  the  vakeel  of  Grovem- 
ment  had  recourse  were  put  forward  by  the  auction  purchasers 
in  the  Court  of  the  Principal  Sudder  Ameen.  They  added  that 
the  plaintiffs  have  omitted  to  state  who  is  to  make  good  to  them 
the  amount  of  the  sale  price. 

The  Principal  Sudder  Ameen  has  remarked,  in  addition  to 
the  question  of  hypothecation,  on  which  no  doubt  whatever  <:an 
be  entertained,  that  two  points  present  themselves  for  spedal 
consideration,  viz.,  whether,  Istly,  the  sale  was  regulariy  con- 
ducted, and  whether  or  not  the  plaintiffs,  before  coming  into 
Court,  had  addressed  themselves  in  remonstrance  to  the  Revenue 
Authorities,  as  is  enjoined  under  Section  25  of  Regulation  XI.  of 
1822 ;  and  2ndly,  whether  the  plaintiflb  took  any  steps  to  ward 
off  the  sale,  by  tendering  the  balance  due,  under  Section  29  of 
Regulation  XL  of  1822.  His  finding  upon  these  points  bong 
adverse  to  the  plaintiffs,  the  Principal  Sudder  Ameen  dismissed 
their  suit* 

In  appeal,  besides  the  pleas  which  had  been  urged  in  the 
lower  Court,  the  appellants  contend,  that  Section  35  of  Regulation 
XL  of  1822,  has  reference  to  actual  defaulters  only,  not  to  them- 
selves, who  had  incurred  no  default ;  and  that  the  other  Section  of 
the  same  law  quoted  by  the  Principal  Sudder  Ameen  (Section  29) 
has  in  contemplation  such  properties  only  as  are  liable  to  sale,  not 
property  circumstanced  as  was  the  mouzah  in  dispute,  which 
was  not  liable  to  sale  until  the  proprietary  titie  to  it  bad  been 
finally  determined.  The  appellants  have  also  filed,  with  the 
record,  copies  of  letters  written  by  the  Board  of  Revenue  and 
by  the  Commissioner,  in  which  an  unwillingness  to  resort  to 
sale,  and  some  disapproval  of  that  measure  after  it  had  been 
carried  out,  are  manifested. 

It  is  answered  by  the  Government  vakeel,  as  formerly,  that 
the  sale  proceedings  were  strictly  regular  under  Section  5, 
Regulation  XI.  of  1822.  It  is  pleaded  that  the  contested  mouzah 
was  not  sold  in  discharge  of  a  balance,  which  had  accrued  else- 
where, but  for  its  own  balance ;  that  no  settlement  with  other 
parties  can  bar  the  Government  demand,  nor  stay  the  execution 
of  any  process  which  the  law  has  permitted  for  the  realiza* 
tion  of  the  Government  dues;  that  expressions  contuned  in 
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letters  written  by  the  Revenue  Authorities^  who  must  be  pre- 
sumed to  have  treated  the  question  of  sale  merely  as  one  of  fiscal 
expendiency  or  otherwise,  cannot  be  cited  for  the  purpose  of 
influencing  a  Court  of  law  to  reverse  a  sale  conducted  conform- 
ably  to  the  Regulations ;  and  lastly,  that  the  land  itself  is  in  all 
cases  under  indefeasible  pledge  for  the  satisfaction  of  the 
Government  claim.  The  auction  purchasers  filed  no  reply  to  the 
pleadings  in  appeal. 

In  the  opinion  of  a  full  Courts  the  judgment  of  the  Principal 
Sudder  Ameen  must  be  maintained.  The  irregularity  imputed 
to  the  sale  proceedings  refers,  the  Court  find,  to  the  second 
sale,  under  which  the  Government  transferred  the  rights, 
which  they  had  bought,  to  their  co-defendants  in  this  suit^ 
and  it  would  be  but  a  waste  of  time  to  enquire  with  what  for« 
malities  this  second  sale,  which  the  plaintiffs  were  in  no  condition 
to  impugn,  was  made.  By  each  successive  statute,  which  has 
pointed  out  the  mode  by  which  the  demand  of  the  estate  or  land 
is  to  be  enforced,  the  principle,  that  the  land  itself  is  perpetually 
hypothecated  to  the  Gavemment  for  its  dues,  has  been  declared 
in  the  clearest  terms.  Section  29^  Regulation  XL  of  1822  enacts 
as  follows. 

'^  In  the  case,  however,  of  an  estate  being  sold  for  the  reco- 
very of  any  part  of  the  revenue  assessed  upon  it,  since  the  act 
of  sale  transfers  to  the  purchaser  all  the  property  and  privileges 
which  the  engaging  party  possessed  and  exercised  at  the 
time  of  settlement,  free  from  any  accidents  or  incumbrances  that 
may  subsequently  have  been  imposed,  or  have  supervened  there- 
upon, such  as  sale,  gift,  or  other  transfer,  mortgage,  marriage- 
settlement,  or  other  assignment,  or  the  like,  the  property  and 
privileges,  possessed  and  exercised,  as  aforesaid,  being  perpetually 
hypothecated  to  Government  for  the  revenue  assessed  thereon, 
no  claim  of  right  founded  on  any  act  of  the  original  engager  or 
his  representative,  or  on  any  plea  impeaching  the  title  by  which 
the  said  engager  may  have  held,  shall  he  allowed  to  impugn  the 
Tight  of  the  Revenue  Authorities  to  make  the  sale,  or  to  bar  or 
affect  the  title  and  interest  conveyed  to  the  purcharser  by  the 
sale/'  As  the  above  provisions  of  law  place  beyond  all  question 
the  liability  of  the  mouzah  to  sale,  the  Court  deem  it  altogether 
unnecessary  to  enter  on  the  pleas  recorded  by  the  plaintiffs  in 
reference  to  Section  25  of  the  above  quoted  statute.  Certain  other 
pleas  put  forward  on  the  same  side,  such  as  that  the  Government, 
when  they  bought  the  estate  for  one  rupee,  neglected  to  deposit 
the  usual  earnest  money,  and  the  like,  the  Court  decline  to  do 
more  than  allude  to,  as  such  pleas  are  obviously  too  frivolous  to 
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deeenre  any  thing*  like  grave  refutation.  Under  the  view  of  the 
case  above  taken,  the  Court  affirm  the  decision  of  the  Prindpl 
Sudder  Anieen^  and  dismiss  the  appeal,  with  all  costs  of  suil. 


Thb  26th  August,  1850. 

Present: 

A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

Judges, 

AND 

H.  W.  DEANE, 

Offg.  Judge. 

CASE  No.  196  of  1848. 

Regular  Appeat^  from   the  decision  of  Qazie    Yar  AH  Khatf 

Principal  Sudder  Ameen  of  Jotmpore, 

dated  9th  September  1848. 

RANEE  SHEOKOONWUR  and  others,  (Plaintifw,) 
Appellants, 

versus 

GUJRAT  SINGH  and  others,  and  Government, 

(Defendants,)  Respondents. 

This  case  is  precisely  similar  to  case  No.  195,  decided  this 
day.  For  the  reasons  therein  recorded,  the  Court  dismiss  the 
appeal,  with  costs,  in  this  suit  likewise. 
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Thb  26tm  Agoubt,  1850. 
Present  : 
^        A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

Judges^ 

AND 

H.  W.  DEANE, 

OvFQ.  Judge. 

CASE  No.  197  OF  1848. 

Regular  Appeal  Jram  the  decision  of    Qazie  Yar  Ali    Khan, 

Principal  Sudder  Ameen  of  Jowipore, 

dated  9th  September  1848. 

RANEE  SHEO  KOONWUK  and  othkrs,  (Plaintiffs,) 

AppbllantSi 

verstis 

BECHUNRAM  and  others,  and  Government, 

(Defendants,)  Respondents. 

This  case  is  precisely  similar  to  case  No.  195,  decide  this 
day.  For  the  reasons  therein  recorded,  the  Court  dismiss  the 
appeal,  with  costs,  in  this  suit  likewise. 
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Thb26th  August,  1850* 
Present  : 
A.  W.  BEGBIE,         ^ 

AND 

H.  LUSHINGTON, 

JUDGBS, 
AND 

H.  W.  DEANE, 

Ofpg.  Judgb. 

CASE  No.  41  OF  1849. 

Regular  Appeal  from  the  decvtion  of  Abdool  Azeez  Khan, 

Principal  Sudder  Ameefi  of  Goruckpare, 

dated  19/A  December  1848. 

BABOO  DUL  BUHADUR  SUHAI  and  SHUMSHEER 

SUHAI,   (Defendants,)  Appbllants, 

versus 

BABOO  BHUGWAN  DUTTTEWAREE  and  others, 

(Plaintiffs,)    Rbspondbnts. 

The  plaintiffs  claim  to  be  maintained  in  possession  of  ft 
specific  quantity  of  land  (306  beegahs),  in  virtue  of  a  lease 
granted  in  1241  Fuslee  by  the  father  of  the  defendants;  Uy 
recover  Rs.  2,035,  being  excess  jumma  on  the  land  for  1 1  years, 
from  1244  to  1254  Fuslee,  at  the  rate  of  Rs.  185  in  excess 
for  each  year,  which  the  plaintiffs  assert  that  they  paid  into  the 
Government  Treasury,  and,  also,  to  recover  wasildt  from  date  of 
suit  to  date  of  regaining  possession. 

It  appears  that  Inderdhoun  Suhai,  the  father  of  the  defend- 
ant, borrowed,  from  the  father  of  the  principal  plaintiff,  in  1241 
Fuslee,  a  sum  of  Rs.  2,101,  and  granted  a  lease,  for  four  years, 
of  the  contested  property.  In  1244  Fuslee,  the  plcdntiff's  father 
died,  but  his  son,  the  chief  plaintiff,  continued,  nevertheless,  in 
possession,  as  lessee,  till  1254  Fuslee.  In  that  year,  according  to 
the  averment  in^the  plaint,\the  defendants])  ousted  the  plaintiffs. 
They  now  sue  to  recover  possession,  and  as  a  new  settlement  of 
the  land  was  made  during  the  currency  of  the  lease,  by  which 
the  jumma  assessed  on  the  land,  at  first  ten  rupees,  was  rused  to 
Rs.  195,  the  plaintiffs  demand  to  be  reimbursed  for  excess  pay- 
ments on  this  account.    The  condition  of  the  transaction,  accord* 
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fog  to  the  plaintiffs,  wa$i,  that  the  lessee  should  hold  possession, 
paying  the  jumma,  and  deriving  what  profits  he  could  from  the 
land.  The  lease  was  to  be  in  force  for  four  years,  or  from  1241 
to  1244  Fuslee,  and,  on  restitution  of  the  principal  sum,  the 
deed  was  to  be  cancelled.  It  was  a  further  condition,  that 
the  lessee  should  be  entitled  to  remain  in  possession  until  such 
time  as  the  whole  of  the  advance  might  be  repaid  at  once. 

It  is  pleaded,  on  the  part  of  the  defence,  that  the  plaintift 
voluntarily  gave  up  possession  in  1254  Fuslee,  and  that  the  plain- 
tiffs were  minded  to  adopt  that  course  in  consequence  of  the 
transaction  being  in  the  nature  of  a  mortgage,  and  of  the  plain- 
tiffs having  drawn  from  the  unufruci  all  the  money  to  which  they 
were  entitled.  It  is  urged  that  so  far  from  the  plaintiffs  having 
any  thing  to  receive,  they  are,  on  the  other  hand,  indebted  to 
the  defendants  to  th6  amount  of  Rs.  J^lSl,  and  that  the  accounts 
ought  to  have  been  adjusted  in  the  lower  Court  conformably  to 
Section  10,  Regulation  XXXIV.  of  1803.  It  is  stated  further, 
that  as  it  was  not  a  condition  of  the  bond,  that  if  the  jumma  were 
raised  the  mortgager  should  make  good  the  excess,  the  demand 
of  Rs.  2,035,  on  this  head,  is  untenable.  The  gist  of  the  defence  is, 
in  brief,  that  the  transaction,  being  in  the  nature  of  an  usufruc- 
tuary mortgage,  and  the  mortgagee  having  paid  himself  from  the 
profits,  the  land  reverts,  as  a  matter  of  course,  to  the  possession 
of  the  mortgager. 

The  Principal  Sudder  Ameen  has  laid  down  five  points  as 
demanding  his  consideration  in  deciding  this  case.  1st.  Is  the 
extent  of  the  land  in  dispute  correctly  given  in  the  plaint  ?  2nd. 
Is  it  rightly  valued  according  to  the  amended  plaint  put  in  ? 
3rd.  Is  the  transaction  in  the  nature  of  a  mortgage,  or  of  a 
lease,  and  if  the  latter,  did  it  cease  and  determine  after  settlement 
under  Regulation  IX.  of  1833,  or  was  it  still  maintainable  ?  4th. 
Did  the  plaintiffs  voluntarily  surrenderjpossession  of  the  land,  or 
were  they  evicted  from  it  ?  and  5th,  can  the  plaintiffs  recover 
from  the  defendants  excess  jumma  which  they  (the  plaintiffs) 
have  paid? 

The  Principal  Sudder  Ameen  satisfied  himself  that  the  two 
first  of  these  points  must  be  disposed  of  in  favor  of  the  plaintiffs. 
On  the  third  point,  he  held  that  the  provisions  of  Section  10, 
Regulation  XXXIV.  of  1803  are  not  applicable,  the  transaction 
being  clearly  a  lease  not  a  mortgage.  In  respect  to  the  fourth  point, 
the  Court  of  first  instance  ruled  that  the  defendants  were  shown, 
by  the  evidence,  to  have  ejected  the  plaintiffs,  and  that,  moreover, 
the  non-restitution  of  the  bond  to  the  defendants  was  strongly 
confirmatory  of  this  view.  With  regard  to  the  fifth  point,  it  was 
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declared  that  the  plaintifl^  have  no  claim  on  the  defendants 
for  excess  jumma,  inasmuch  as  it  was  payable  to  Government 
by  the  party  in  possession.  In  fine,  the  Principal  Sudder 
Ameen  upheld  the  claim  of  the  plaintiffs  to  be  maintained 
in  possession^  and  rejected  their  suit  in  respect  to  the  sum 
of  Rs.  2,035,  and  to jvasildt. 

The  main  arguments  in  appeal  are  of  the  same  tenor  as 
those  advanced  by  the  defendants  in  the  Court  below. 

The  Court  are  agreed  in  thinking  that  the  decision  of  tbe 
Principal  Sudder  Ameen  must  be  annulled*  The  transaction  io 
this  case  must  be  held  to  be  in  the  nature  of  a  mortgage,  although 
denominated  a  lease,  and  its  present  form  has  been  giveii  to  it 
with  the  evident  object  of  evading  the  mortgage  laws.  The 
Court  take  occasion  explicitly  to  declare  their  opinion,  that  all 
bargains  of  this  description  are  liable  to  be  declared  subject  to 
the  laws  which  govern  mortgages,  whenever  brought  into  ques- 
tion before  a  Court  of  judicature.  In  this  view,  they  are  sup- 
ported by  the  precedent  of  this  Court  of  30th  June  1845  and 
.J  9th  September  1848,  (Roshun  Lall,  defendant,  appellant,  versus 
Mr.  3„  (yB.  Saunders,  plaintiff,  respondent),  and  likewise  by  a 
precedent  of  the  Calcutta  Court  of  10th  July  1807,  (Mr.  Queiros, 
$)er8us  Khadija  Sultan  Begum),  while  the  only  precedent  which 
can  be  cited  in  favor  of  an  opposite  opinion  is  one  of  the  Calcutta 
Court  of  24th  June  1837,  (Girdharee  Liall,  defendant,  appellant, 
versus  Mussumat  Kodera,  plaintiff,  respondent).  The  Court, 
applying  to  this  suit  all  the  rules  which  govern  cases  of  mortgage, 
remand  it  to  the  Principal  Sudder  Ameen's  file,  in  order  that  it 
he  determined  whether,  as  pleaded  in  defence,  the  loan  has  been 
redeemed  from  the  mufruct;  and  in  the  adjustment  of  accounts, 
the  plaintiffs,  under  the  view  herein  declared,  will  of  course  be 
jcreditcd  with  whatever  amount  of  jumma  they  may  have  paid  into 
the  Government  Treasury,  in  excess  of  the  sum  noted  as  the 
existing  jumma  in  the  bond*  The  suit  is  accordingly  remanded 
for  trisd,  with  reference  to  the  foregoing  remarks. 
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Thb  29th  Aogust,  1850^ 

Presknt: 

A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

Judges, 

AND 

H.  W.  DEANE, 

CASE  No.  230  of   1849. 

Jlegular    Appeal  from    the  decision  of   Abdool  Azeez  Khan^ 

Principal  Sudder  Ameen  of   Goruckpore, 

dated  \3th  September  1849. 

MAHARAJAH  CHUTTERDHAREE  SUHAI,  (Plaintiff,) 

Appbllant, 

verstts 

KIRTARUT  RAI,  SHEORUTTUN  RAI  and  others, 

(Defendants,)  Rhspondents. 

The  object  of  this  suit  is  to  hnng  to  sale,  in  satisfaction  of  a 
decree  for  wanldty  obtained  by  the  plaintiff  in  1^37,  certain 
shares  of  landed  property  said  to  be  irregularly  held  by  the 
defendants :  the  decree  for  wanldt  awarded  to  the  plaintiff  Rs. 
14,95Un-l :  that  sum,  with  interest, amounting  R&.  29,802-4-&, 
is  now  demanded. 

The  plaint  sets  forth  that  a  suit  for  a  specific  portion  of 
land  was  formerly  instituted  by  the  plaintiff  e^ainst  Tej  MuU, 
8hitab  Rai,  Hurbuns  Rai,  Dirgopal  Rai,  Gobind  Rai,  Theekoo 
Rai,  and  Munbhood  Rai,  which  resulted  in  a  decree  in  his  favor  in 
1823.  That  a  second  suit  followed  for  recovery  of  the  mesne 
profits  of  the  land  from  1218  to  1232  Fuslee,  during 
which  period  it  was  in  possession  of  the  above  defendants,  and 
was  also  decided  in  the  plaintiff's  favor  on  l9th  December  1837, 
as  abovementioned.  It  is  pleaded  that  the  above  defend* 
ants,  or  their  representatives,  by  fraudulent  transfer  of  their 
shares  to  the  names  of  their  inferior  putteedars,  or  by  collusive 
decrees  obtained  against  themselves  by  their  relatives  and  others, 
contrived  to  place  their  property  beyond  the  reach  of  the 
plaintiff,  and  defeated  his  purpose  to  bring  it  to  sale,  whereupon 
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he  is  compelled  to  bring  the  present  action.  The  plaintiff  refers 
to  proceedings  of  the  Civil  Courts  dated  1 0th  June  1841,  and  *24th 
December  1841,  in  proof  of  his  averment,  that  decrees  had  b^n 
obtained  collusively. 

The  defendants  may  be  divided  into  three  classes,  Ist,  Kirtamt 
Bai  and  others,  inferior  putteedars  in  the  mouzah,  in  whose  names 
the  original  defendants  in  the  suit  for  wasilde  are  said  to  have 
fraudulently  recorded  their  interest :  2nd,  Sheorutun  Rai  and 
others,  who  are  declared  to  have  obtiuned  collusive  decrees 
against  the  original  defendants  :  and  3rd,  four  persons,  named 
Kashee  Rai,  Ram  Buksh  Rai,  Dhal  Bai,  and  Bishendial  Rai,  who 
appear  to  belong  to  the  class  of  inferior  putteedars,  and  who  have 
confessed  judgment  in  this  action.  The  tenor  of  the  defence  set 
up  by  those  who  oppose  the  plaintiff's  claim  resolves  itself  into  a 
plea  that  the  shares  in  their  possession  are  not  liable  for  the 
plaintiff's  decree. 

The  Principal  Sudder  Ameen  has  ranged  the  pomts  for  his 
determination  under  five  heads;  Istly,  whether  the  shares  of 
the  defendants  are  rightly  described,  according  to  the  specifica- 
tion of  them,  which  the  plaintiff  has  given ;  2ndly,  whether  the 
plaintiff  has  correctly  asserted  that  certain  of  the  defendants 
are  minors ;  Srdly,  whether  the  suit  is  barred  by  lapse  of  time, 
that  is,  whether  the  cause  of  action  is  calculable  from  the  date 
of  the  decree  for  wasildt  in  1837^  or  firom  1218  Fuslee,  the  first 
of  those  years  which  compose  the  period  for  which  taarildi  was 
claimed,  or  from  the  date  on  which  the  defendants  were  recorded 
as  sharers ;  4thly,  whether  the  names  of  certain  of  the  present 
defendants  have  been  registered  by  fraudulent  transfer;  5thly, 
whether  the  present  defendants  enjoyed  the  proceeds  of  the 
land  in  common  with  the  original  defendants  or  not,  and  whether 
a  confession  of  judgment  by  a  few  of  the  defendants  is  vaUd  as 
against  themselves  only  or  against  others.  After  disposing  of 
the  two  first  points  in  the  plaintiff's  favor,  and  separately,  the 
Principal  Sudaer  Ameen  has  bestowed  on  the  remaining  three 
points  a  general  and  comprehensive  view,  observing  that  the 
plaintiff  is  inconsistent  in  pleading  that  certain  of  the  defend- 
ants are  hereditary  putteedars,  and  took  part  in  the  misappro- 
priation of  the  wasildt  claimed,  and  that,  notwithstanding,  their 
names  have  been  fraudulently  recorded ;  and  that  supposing  an 
action  could  be  brought  in  its  present  form,  which  in  the  opinion 
of  the  Principal  Sudder  Ameen  could  not  be,  yet,  the  pldntilDPs 
claim,  on  the  proceeds  of  the  land,  is,  even  on  his  own  showing, 
thrown  back  so  far  as  1218  Fuslee,  (the  first  year  for  which  his 
title  to  wasildt  was  allowed),  and  is  therefore  barred  by  the  law 
of  Ihnitations ;  and  lastly,  as  respects  the  confession  of  jndg- 
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ment  by  four  of  the  defendant?,  that  such  confession  cannot 
avail  the  plaintiff^  in  the  absence  of  any  specification  of  the 
shares  which  may  be  held  by  those  defendants.  On  the  above 
grounds,  the  Principal  Sudder  Ameen  threw  out  the  plaintiflTs 
claim* 

The  Court  are  of  opinion  that  this  judgment,  though  defec- 
tive, is  open  to  no  more  than  slight  alteration.  In  his  dismissal 
of  the  suit,  so  far  as  regards  the  first  class  of  defendants,  the 
inferior  putteedars  of  those  originally  impleaded,  the  Court 
entirely  concur  with  the  Principal  Sudder  Ameen.  The  rights 
held  by  those  inferior  hereditary  putteedars  are  inherent  rights, 
wholly  distinct  from  those  possessed  by  their  superior  sharers, 
not  alienable  or  capable  of  absorption,  as  the  plaintiff  evidently 
wishes  the  Court  to  rule,  through  any  process  which  the  plaintiff 
may  be  advised  to  direct  against  the  rights  of  such  superior 
sharers  ;  as  relates,  however,  to  the  second  class  of  defendants, 
the  decision  of  the  lower  Court  is  wanting  in  explicitness ;  for  it 
does  not  appear  that  the  Principal  Sudder  Ameen  has  adverted 
in  his  judgment  to  the  fact,  or  the  effect,  of  the  collusive  decrees 
obtained  by  this  class.  The  Court  find,  on  a  perusal  of  the 
record,  that,  on  the  8th  April  1840,  the  rights  of  some  of  the 
original  defendants  were  brought  to  sale,  and  that,  afterwards,  on 
10th  June  1841,  when  it  was  sought  to  put  in  execution  decrees 
collusively  obtained  by  this  class  of  defendants,  the  Moonsiff, 
before  whom  the  proceeding  was  held,  refused  to  execute  the 
decree,  on  the  stated  ground,  that  the  rights  of  some  of  the 
original  defendants  had  been  sJready  brought  to  sale,  and  that 
the  rights  of  the  remaining  defendants  would  be  brought  to  sale 
thereafter,  consequently,  a  sale  has  been  carried  out  of  whatever 
rights  may  have  been  possessed  by  the  original  defendants,  and 
the  plaintiff's  suit,  brought  in  the  shape  of  a  claim  to  re-sell,  is 
not  sustainable,  but  should  have,  for  its  object,  the  ejection  of 
those  who  may  have  illegally  possessed  themselves  of  the  rights, 
which,  as  it  appears,  the  plaintiff  himself  purchased  at  the  sale 
effected  at  his  instance.  With  regard  to  the  third  class  of  defen- 
dants, vis.,  those  who  have  confessed  judgment,  it  was  not 
sufficient  for  the  Principal  Sudder  Ameen  to  reject  the  plaintiff's 
claim,  as  bearing  upon  them,  on  the  mere  ground  that  the  extent 
of  their  shares  is  not  accurately  ascertained,  inasmuch  as  the 
enforcement  of  sale  process  would  divest  them  of  their  rights 
and  interest  only  in  the  property,  whatever  that  might  be;  at  the 
same  time,  if  this  Court  saw  reason  to  believe  that  the  rights  of 
these  defendants,  as  well  as  those  of  the  original  defendants,  had 
been  actually  transferred  by  auction  sale  already,  the  same  objec- 
tion, which  applies  to  a  sale  of  the  rights  of  the  second  class  of 
defendants,  would  apply  to  a  sale  of  the  rights  of  this  third  elas8« 
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But  the  Court  do  not  find  that  any  sale  of  the  rights  of  the  third 
class>  who  would  seem  to  be  inferior  hereditary  putteedars,  has 
been  at  any  time  made ;  and  therefore,  under  the  general  princi- 
ple to  which  confessions  of  judgment  ai:e  referrible,  they  con- 
ceive  that  the  plaintiff's  claim,  as  against  them,  must  be  recog- 
nized,  and  they  decree  accordingly.  Subject  to  this  qualification, 
with  proportionate  costs,  the  Court  uphold  the  judgment  of  the 
Principal  Sudder  Ameen,  and  dismiss  the  appeal. 


The  29th  August,  IS50. 
Prbsbnt  : 
A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

JUIKSKS, 
AND 

H.  W.  DEANE, 

Offg.  Judgb. 

CASE  NoTlSS  of  1848. 

Regular  Appeal  from  the  decision  of  Moulvee  Mohumed  Abdocl 

Azeez  Khan^  Principal  Sudder  Ameen  of  Goruckpore^ 

dated  6th  June  1848. 

RANEE  SOBASS  KONWUREE  and  DOORGAPERSHAD, 

(Plaintiffs^)  Appellants^ 

versus 

SHEO  LALL  SINGH  and  others,  (Defendants,) 
Respondents. 

This  was  an  action  brought  to  reverse  the  sale  of  the  estates 
of  the  plaintiff.  Ranee  Sobass  Konwnree,  which  took  place  on  the 
19th  August  1841,  in  satisfaction  of  decrees  of  Court. 

The  proceedings  are  voluminous  and  contain  much  irrelevant 
matter ;  but,  setting  aside  the  objections  urged  by  the  defendants 
to  the  form  in  which  the  suit  has  been  brought,  the  whole  case 
turns  upon  the  single  point,  whether  the  procedure  at  the  sale 
was  legal  or  not. 

As  the  Prinoipal  Sudder  Ameen  has  determined  this  point  in 
favor  of  the  defendants,  and  as  the  Court  see  no  reason  to  diflfer 
with  him  in  opinion,  it  is  unnecessary  to  enter  upon  the  various 
pleas  of  the  defendants,  which  have  been  urged  soldy  whha  vier 
of  obtaining  a  nonsuit. 
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The  plaintifis  declare  that  30  days'  notice  of  the  intended 
sale  was  not  given.  They  allege  that  the  sale  took  place  accord-' 
ing  to  t^A^eAar^  published  on  the  1st  and  18th  of  August  1841, 
the  latter  being  the  day  which  preceded  the  day  of  sale ;  or  sup« 
nosing  the  sale  to  have  been  held  under  the  notice  bearing  date 
olst  March  1841,  they  object  that  the  ishtehar  was  not  isstied 
from  the  Collector's  office  till  after  the  3rd  May  1841,  and  that 
since  the  day  appointed  for  the  sale,  in  that  document,  was  the 
19th  of  May  following,  it  could  not  be  maintained  that  due  legal 
notice  had  been  given.  The  fact  that  the  sale  did  not  take  place 
till  the  19th  August  following  does  not,  according  to  the  view 
taken  by  the  plaintiffs,  affect  the  case* 

The  ishtehar so^  the  1st  and  18th  of  August  were  merely 
notices  of  postponement,  and  the  law  does  not  require  that  such 
postponement  should  necessarily  be  made  for  30  days.    The  very 

Erecedent,*  so  much  insisted  upoa 
y  the  plaintiffs,  distinctly  admits 
z^'tS^^^^^^^  that  such  ishtehars,    if  continuing 

one  unbroken  series  of  postpone- 
ments from  the  day  of  sale  originally  appointed  under  the  law. 
need  not  contain  a  notice  of  30  days.  The  ground  upon  which 
the  Court  on  that  occasion  reversed  the  order  of  the  zUlah  Judge 
was,  that  the  series  had  been  broken,  and  that,  therefore,  it  had 
become  necessary  to  issue  a  fresh  proclamation  at  30  days. 
The  precedent  is  consequently  of  no  use  fb  the  plaintiffs.  In  the 
course  of  the  hearing  in  appeal,  the  plaintiffs'  vakeel  endeavored 
to  shift  his  ground,  and  to  show  that,  in  the  case  before  the  Court 
also,  the  series  had  been  broken ;  but  this  was  not  urged  either 
in  the  plfdut  or  in  the  moufibat  appeal ;  the  point  does  not  appear 
to  have  been  mooted  in  the  Court  below^  nor  is  there  any  ttiing 
in  the  mist  to  support  the  assertion. 

It  is  unnecessary  to  examine  the  reasons  of  the  Principal 
Sudder  Ameen  for  rejecting  this  precedent,  since  the  Courts 
though  on  different  grounds,  agree  with  him  that  it  cannot  bene- 
fit the  plaintiffs.  The  order  of  this  Court  in  the  case.  Rajah 
Ooditnarain  Singh,  appellant,  28th  September  1842,  is  not  in  any 
way  limited  or  modified  by  the  letter  of  the  Register  to  the  Judge 
of  Goruckpore,  dated  1st  July  1843,  as  seems  to  have  been  sup-t 
posed  by  the  Principal  Sudder  Ameen. 

The  other  point  for  consideration  is,  whether  the  original 
ishtehar  of  the  31st  March  1841,  was  issued  subsequently  to  the 
Sbrd  May  following  or  not.  In  support  of  their  assertion,  that  it 
wasy  the  plaintiffs  refer  to  an  entry  in  a  book  of  copies  belonging 
to  the  Collector's  office^  from  which  it  appears  that  the  ishtehar 
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of  the  Slst  March  1841  was  copied  into  thiis  record  on  3rd  May 
1841.  From  this  the  pldotiffs  would  have  it  inferred,  that  the 
ishtehar  was  not  issued  till  after  the  said  date :  an  inference  which 
the  Court  are  unwilling  to  admit.  They  are  not  aware  of  the 
practice  in  the  office  of  the  Collector  of  Goruckpore,  and  if  indeed 
no  uhtehar  is  there  ever  issued  until  it  has  l)een  copied  into  this 
book^  it  was  incumbent  on  the  plaintiffs  to  shew  that  such  was 
the  case.  The  proof  was  available  to  them  :  moreover,  there  are 
other  records  in  the  Collector's  office,  which  could  prove  beyond  all 
question  the  date  upon  which  the  ishtehar  was  published.  Copies 
of  these  could  have  been  easily  procured,  and  their  genuineness 
could  not  have  been  doubted,  and  it  is  very  surprising  that 
neither  plaintiffs  nor  defendants  took  the  trouble  to  file  documents 
which  would  have  disposed  of  one  of  the  principal  points  at 
issue.  Since,  then,  the  pluntiffs  have  rested  their  assertion  upon 
a  doubtful  inference,  when  they  might  have  obtained  positive 
proof,  the  Court  refuse  to  believe  that  the  ishtehar  of  the  Slst 
March  1841  lay  unnoticed  in  the  Collector's  office  until  the  3rd 
May  following. 

In  further  support  of  the  allegation,  that  the  ishtehar  of  the 
Slst  March  was  not  published  till  after  the  3rd  May,  the  plaintiffs 
have  filed  a  copy  of  their  own  acknowledgment  of  the  publica- 
tion, dated  8th  May  1841,  and  forwarded  to  the  Sudder  Station 
by  the  mofussil  authorities.  But  this  acknowledgment,  signed 
only  by  the  plaintiffs,  *does  not  state  when  the  publication  was 
made,  nor  does  it  furnish  any  particulars  from  which  an  infer* 
ence  might  be  drawn.  The  Principal  Sudder  Ameen  rejects  this 
copy  of  the  acknowledgment,  because  the  original  does  not  bear 
the  signature  of  any  public  Officer.  The  Court  consider  that, 
even  if  genuine,  it  does  not  establish  the  alleged  delay  in  pub- 
lishing the  notice. 

Regarding  the  case  in  reference  to  equity,  the  Court  are 
satisfied  that  the  plaintiffs  have  no  ground  of  complaint  whatever. 
The  Ranee  appears  to  have  been  treated  with  the  greatest 
consideration,  and  it  is  evident  that  she  was  thoroughly 
informed  as  to  what  was  going  on.  Every  indulgence  was 
allowed  to  her,  and  when,  at  length,  the  estates  were  reallr 
sold,  she  strives  to  discover  some  flaw  in  the  proceedings  by 
means  of  which  she  might  bring  about  the  reversal  of  the 
sale. 

The  Courts  being  satisfied  that  the  sale  of  the  19th  Augnst 
1841  was  held  in  conformity  with  the  law,  dismiss  tbeap^al, 
and  confirnii  the  decision  of  the  Principal  Sudder  Ameen. 
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ThB   2n0    SBPTBMBBRy    1850. 

Presbnt  : 
A.  W.  BEGBIE, 

AND 

H.  LUSHINTGTON, 

JUDGBS, 
AND 

H.  W.  DEANE, 

Offo.  Judgb. 

CASE  No.  83  OP  1850. 

Special  Jppealfrom  the  decision  of  J.  S.  Boldero,  Esq.,  Judge  of 
Jgra,  dated  2jth  August  1849. 

MIRZA  ZEINOOLABDEEN,  (Plaintipp,)   Appellant, 

versus 
KISHEN  DASS,  RAM  BUKSH  and  others,  (Dbpbndants,) 

RESPONDENTd. 

The  particulars  of  this  case  will  be  Found  in  the  printed  deci- 
sions of  the  ZiUah  Courts  for  1849,  page  56. 

A  special  appeal  was  admitted  to  try,  ^'  whether  the  Judge's 
decision  in  this  case  is  not  inconsistent  with  that  which  he  passed 
in  Case  No.  87^  inasmuch  as  in  Case  No.  87,  he  ruled  that  the 
transfers  of  his  property  made  by  the  defendant,  Ram  Buskh, 
were  invalid,  and  yet  in  the  present  case  he  ruled  that  the  same 
defendant  was  at  liberty  to  dispose  of  his  property  so  long  as  it 
was  not  attached  by  the  plaintiff/' 

The  Court  are  compelled  to  remand  this  suit,  together  with 
another  suit  No.  84,  referred  to  below,  on  the  ground  of  the 
inconsistency  noticed  in  the  certificate.  It  is  shown  by  the  record 
of  the  former  suit,  to  which  allusion  has  been  made,  that  the  pre- 
sent plaintiff  obtained  from  the  Court  an  order  to  bring  to  sale  so 
much  of  the  rights  of  the  defendant,  Ram  Buksh,  as  would  cover  a 
decree  which  the  plaintiff  held  against  him  for  Rs.  682.  The 
judgment,  from  which  an  appeal  is  now  preferred,  rules  that  Ram 
Buksh  is  at  liberty  to  transfer  the  whole  of  those  rights,  without 
regard  to  a  second  decree  which  the  same  plaintiff  holds  against 
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him  for  Rs.  147$  on  the  ground  that  those  rights  were  lurt 
attached  by  the  plaintiff  prior  to  their  alienation.  This  decisioo, 
9^0  far  as  the  Court  are  able  to  comprehend  it,  is  wholly  irrecoo- 
cileable  with  that  which  had  been  passed  in  the  previous  suit,  it 
is  therefore  ordered,  that  the  suit  be  remanded  for  retrial,  with 
reference  to  the  above  remarks. 


Thk  2nd  Sbptembkr^  1850. 
Prbsbnt : 
A.  W.  BEGBIE, 

AND 

H.  LUSHIXGTON, 

JUDGBS, 
AND 

H,  W.  DEANE, 

Orro.  JuDGv. 

CASE  No.  84  ow  1850. 

Special  Ajypeal  from  the  decision  of  J.  S.  Bolder o^  Esq.,  Judge  of 
j4gra,  dated  27th  Avgtust  1849. 

MIRZA  ZEINOOLABDEEN,  (Plaintiff,)   Appellant, 

versus 
KISHEN  DASS,  RAM  BUKSH  and  othkrs,  (P«fbndants>) 

Rkspondknts. 

The  incidents  of  this  suit    are  similar  to  those  of  Case 
No.  83.     It  is  remanded  likewise^  for  tlie  reasons  therein  recordei 
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Thb  2nd  Skptbmbbr,  1850. 
Prrsbnt  : 
A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

J0D6E8| 
AND 

H.  W,  DEANE, 

OrfG,  JUDOB* 

CASE  No.  96  OF  1850. 


Special  Appeal  from  the  decision  of  fF.  H,  Tyler ^  Esq.,  Judge  of 
Furruckabady  dated  28M  May  1849. 

JHUNDA  SINGH  and  SHIBDIAL,  (Dbfbndants,) 

ApPBLLANTSj 

versus 
RADHAKISHEN  and  otbbrs^    (Plaintiffs^)   Rbspondsnts. 

This  suit  was  brought  for  possession  of  a  ten-biswah  share 
in  mouzah  Bhorajpore,  and  to  effect  the  usual  record  of  proprie-^ 
torship  in  the  Collector's  register. 

The  judgments  of  the  lower  Courts  are  given  at  page  52  of 
the, printed  decisions  of  the  ZiUah  Courts  for  1849. 

Mouzah  Bhorajpore  appears  to  have  been  the  property  of  a 
common  ancestor  of  the  contending  parties  in  this  suit,  to  have 
fallen  into  balance,  and  to  have  been  sold  in  1817^  for  recovery 
of  the  arrear  due.  In  1824,  the  father  of  the  defendant,  Jhunda 
8ingh,  brought  a  suit  to  set  aside  the  sale,  and  obtained  a  decree 
in  1826.  Thejudgment  was  upheld  in  appeal  by  the  Bareilly 
Court,  and  in  virtue  of  it,  Jhunda  Singh  was  reinstated  in  posses- 
sion in  1831.  The  Sudder  Dewanny  Adawlut  at  Calcutta  at  first 
reversed  the  decisions  of  the  inferior  Courts  in  1834,  and  subse- 
quently afl&rmed  them  on  a  revision  of  judgment  in  1837* 

The  Moonsiff,  considering  it  to  be  clearly  made  out  that  the 
plaintiffs  are  hereditary  co«  sharers  with  the  father  of  Jhunda 
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Singh,  by  whom  were  instituted  the  proceedings  to  set  aside  the 
sale  for  arrears,  decided  this  suit  in  their  favor  on  the  groood 
that  it  has  been  brought  within  twelve  years  from  the  date  of 
recovered  possession  in  1838,  under  the  final  order  of  the  Cal- 
cutta Sudder  Dewanny  Adawlut  passed  in  the  previous  year. 

With  a  slight  qualification  this  decision  has  been  accepted 
by  the  Judge.  The  main  plea  in  defence  was  that  the  suit  is 
barred  by  the  law  of  limitations,  and  the  Judge,  after  considering 
whether  the  limitation  ought  to  be  calculated  from  1831,  the  year 
in  which  possession  was  first  recovered,  or  in  1838,  the  year  iq 
which,  after  some  interruption,  possession  was  again  obtained, 
determined  that  the  legal  period  for  institution  of  suit  must  be 
counted  from  the  date  of  the  second  decree  of  the  Calcutta  Sudder 
Dewanny  Adawlut,  viz.  9th  September  1837.  As  upon  this 
calculation  plaintiffs  had  brought  forward  their  claim  within 
twelve  years,  the  Judge  upheld  the  decision  in  their  favor. 

A  special  appeal  was  granted  to  try,  **  whether,  the  Jud^ 
was  not  in  error  in  calculating  the  limitation  of  time  within 
which  the  plaintiffs  might  bring  their  suit  from  the  date  of  the 
decree  of  the  Calcutta  Court,  viz.,  9th  September  1837/' 

The  Court  are  agreed  in  opinion  that  the  decrees  of  die 
lower  Courts  are  founded  in  error.  Possession  prior  to  1838  is  not 
pleaded  by  the  plaintiffs,  and  consequently  their  claim  rests 
neither  on  the  first  decree  gained  by  their  opponents  in  1831,  nor 
possession  had  under  it,  nor  on  the  subsequent  decree  of  1837, 
nor  possession  in  virtue  thereof,  but  it  rests  exclusively  on  proof 
or  otherwise  of  the  plea  of  possession  since  the  year  1838.  This 
important  point  has  not  been  dealt  with  by  either  of  the  Courts 
below,  and  therefore,  the  orders  of  the  Moonsiff  and  the  Jod^ 
are  annulled,  and  the  suit  is  remanded  to  the  Moonfiififs  file  in 
order  to  its  retrial  on  the  ground  above  specified. 
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Tab  2nd  Sbptbmber«  1850. 

Prbsbnt: 

A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

JUDGBS, 
AND 

H.  VV.  DEANE, 

Offg.  Jc7DGB. 

CASE  No.  102  OF  1850. 


Special  Appeal  from  the  decision  of  C,   AUen^  Esq.,  Officiating 
Judge  of  Furruckabad,  dated  27th  December  1849. 

NARAIN  DASS,  (Plaintiff,)  Appellant, 

versus 

Mr.  M.  ANTHONY,    (Dbfbndant,)   Rbspondbnt. 

The  particulars  of  this  case  will  be  found  at  page  164  of  the 
printed  decisions  of  the  Zillah  Courts  for  December  1849. 

A  special  appeal  was  allowed  "to  determine,  whether  the 
Judge  was  not  in  error  in  dismissing  a  portion  of  the  plaintiff's 
claim,  which  had  been  allowed  by  the  Principal  8udder  Ameen, 
thereby  altering  the  decision  of  the  Court  of  first  instance,  with- 
out an  appeal  having  been  preferred  on  the  part  of  the  defendant, 
or  without  the  defendant  having  been  summoned.'^ 

It  appears  that  the  plaintiff  having  sued  the  defendant  in 
the  Court  of  the  Principal  Sudder  Ameen  for  the  amount  of  cer- 
tain instalments  due  on  a  bond,  with  interest  thereupon,  the 
Principal  Sudder  Ameen  decreed  in  his  favor  for  the  amount  of 
three  instalments,  with  interest,  and  dismissed  his  claim  in  regard 
to  three  other  instalments.  The  principal  sum  so  decreed 
amounted  to  Rs.  120,  and  the  interest  to  Rs.  120  more. 

The  Judge,  in  appeal,  awarded  to  the  plaintiff  the  value  of 
all  six  instalments,  dismissing,  however,  the  claim  to  interest,  as 
the  sum  so  adjudged  by  the  appellate  Court  corresponded  exactly 
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with  that  which  the  plaintiff  had  reriovered  from  the  Court  of 
first  instance^  the  Judge  did  not  think  it  necessary  to  suiqidod 
the  defendant. 

The  plaintiff  has  appealed  to  the  Sudder  Dewanny  Adawlut, 
and  the  Court  find  that  the  decision  of  the  Judge  must  be  annulled. 
The  Judge  has  manifestly  altered  the  decree  of  the  rrincipal 
Sudder  Ameen,  and  it  was  not  competent  to  him  to  make  such 
alteration^  with  reference  to  Clause  3,  Section  16,  Regulation  V. 
of  1831,  without  having  previously  summoned  the  defendant. 
The  suit  is  accordingly  sent  back  to' the  Judge's  file  for  retrial. 

Thb  2sd  September,  1850. 
PaKSKNT : 
A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

Judges, 

AND 

H.  W.  DEANE, 

Opfg.  Judge. 

CASE  No.  27  OF  1850. 

Special  Appeal  from  the  decisioti  of  Moulvee  Mohumed  Abdool 
Azeez  KhaUy  Principal  Sudder  Ameen  of  Goruckpore^ 
dated  29M  October  1849. 

RAMTEHUL  SINGH,  (Plaintiff,)  Appellant, 

verms 

KOONWUR    SURRUBDOWUN  SINGH,  (Defendant,) 
Respondent. 

The  claim  is  for  a  share  in  mouzah  Shunkerpore,  and  a 
decree  was  obtained  by  the  plaintiff  in  the  Court  of  the  Sadder 
Ameen. 

On  appeal,  however,  llie  Principal  Sudder  Ameen,  finding 
that  the  cause  of  action  had  arisen  more  than  twelve  years  before 
Ramtehul  Singh  had  reached  his  majority,  and  that  the  suit  bad 
not  been  filed  until  one  year  and  four  months  after  that  time,  dis* 
missed  the  claim  under  the  statute  of  limitations. 
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A  special  appeal  was  granted  to  try  whether  the  suit  was 
legally  imrred  by  lapse  of  time. 

Tiie  question,  whether  a  minor  should  sue  immediately  upon 

attaining  his  majority,  or  within  twelve  years  from  that  time,  was 

*  p.:.i.   ri.^f«.i     fi;— I.     decided  in  this  Court  on  the  30th  August 

'    a5S&  1848.*      It    was    held    that  the  minor 

vernu  should  suc  on  attaining  his  majority  *^as 

Sheo   GhoiMi   sinjfh    mud    ^^^^  ^s  circumstances  admit/'  and  as  on 

other.,  Respondent..        ^^^^  occasiou  the  minor  had  faUed  to  sue 

for  five  years,  and  had  shown  no  cause  for  the  delay,  his  suit  was 

rejected. 

The  Court  recognize  the  principle  laid  down  in  that  decision, 
and  adhere  to  the  rule  that  a  minor  should  bring  his  action 
immediately  on  attaining  his  majority,  or  should  show  cause  for  any 
further  delay.  At  the  same  time  the  minor  cannot  be  expected  to 
be  ready  to  appear  in  Court  on  the  very  day  upon  which  he 
attuns  his  majority.  A  certain  time  must  be  allowed  to  him  to 
prepare  his  case,  and  it  must  be  in  the  discretion  of  the  Court 
which  triea  the  case  to  determine  in  each  instance,  whether  the 
necessary  period  has  been  exceeded.  This  view  of  the  law  is  in 
strict  accordance  with  the  precedent  already  quoted,  which 
declares  that  the  minor  shall  sue  ^^  as  soon  as  circumstances 
admit''  of  bis  doing  so. 

Under  the  discretion  thus  vested  in  them,  the  Court  are  dis- 
posed on  the  present  occasion  to  regard  the  period  which  has 
elapsed  since  the  minor  attained  his  majority  fis  time  spent  ia 
preparing  his  case:  and  a  circumstance,  connected  with  the  cal- 
culation upon  which  the  Principal  Sudder  Ameen  finds  the  date 
of  the  plaintiflPs  attaining  bis  majority,  induces  the  Court  to  grant 
all  reasonable  indulgence.  The  Court  allude  to  the  word  tuk^ 
meenah  in  the  foutemamah  of  Bhugwunt  Singh,  the  father  of 
Ramtehul  Singh,  used  therein  with  reference  to  the  age  of  Ram- 
tehul.  He  was  at  that  time  ^^  about  seven  years  old/'  and  the 
Principal  Sudder  Ameen  has  assumed  that  he  was  then  at  the  age 
of  seven.  The  Court  do  not  interfere  with  any  facts  found  by  the 
lower  Courts,  but  they  observe  that  the  supposition  of  the  minor 
having  sued  immediately  on  atttuning  his  majority  is-  not  incon- 
sistent with  the  fact  recorded  in  ih^fmUeenamah  upon  which  the 
Principal  Sudder  Ameen's  calculation  is  founded,  namely  that 
Bamtehul  Singh  was  at  a  certain  date  ^^  about  seven  years  old." 

The  Court  annul  the  decision  of  the  Principal  Sudder  Ameen, 
and  remand  the  case  to  bis  Court,  that  it  may  be  tried  on  its 
merits. 
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Thb  3rd  SbptbmbbR;  1850. 

Prbsbnt: 

A.  W.  BEGBIE, 

JCTDOS. 

CASE  No.  188  OF  1850. 

Special  Appeal  from  the  decision  of  Moulvee  Ahmud  Hoossm 

Khan,  Principal  Sudder  Ameen  of  Mooradahad^ 

dated  23rrf  March  1850. 

SAHIB  SINGH,  (Plaintiff,)  Appbllant, 

versus 

MUHR  SINGH  and  MUSSUMAT  HOOLASSOO, 

(DbFBNDANTS,)    fiBSPONDBNTS. 

The  plaintiff  sues  to  recover  Bs.  96-10-6,  principal  and 
interest,  on  a  bond.  The  defendants  denied  that  the  bond  had 
ever  been  executed  or  the  money  lent  by  the  plaintiff^,  whose 
demand  they  affirmed  to  be  altogether  unfounded  and  fraodolent. 

While  the  suit  was  pending  in  the  Moonsiff's  Court,  the 
parties  agreed  to  refer  the  case  to  arbitrators,  who  declared  the 
suit  to  be  fraudulent,  and  the  bond  a  forgery,  and  the  Moonsiff, 
in  conformity  with  this  award,  dismissed  theplaintifi^s  suit,  which 
decision  was  upheld  in  appeal  by  the  Principal  Sudder  Amefo. 

A  special  appeal  was  admitted  to  try,  ^^  whether,  with  refer- 
ence to  the  mode  in  which  the  arbitrators  made  their  award, 
the  Courts  below  ought  to  have  given  effect  to  it.'^ 

Jddghbnt. 

I  am  of  opinion  that  the  award  of  the  arbitrators  was  made 
in  so  irregular  a  manner,  that  it  should  not  have  been  accepted 
by  the  Moonsiff  and  Principal  Sudder  Ameen,  as  the  bads  of 
their  decrees.  It  is  provided  by  Section  6,  Regulation  XXI.  of 
1803,  that  ^  in  the  trial  of  the  suit,  the  arbitrators  are  to  invest!- 
gate  the  matter  in  dispute,  by  hearing  the  pleadings  of  the  par- 
ties and  examining  their  respective  witnesses  and  documents;'' 
and,  further,  by  Section  8,  that  "  when  a  final  award  in  a  case 
shall  be  made,  either  by  the  arbitrators,  or  the  umpire,  it  is  to 
be  submitted  to  the  Court,  under  the  seal  and  signature  of  the 
person  or  persons  by  whom  it  may  be  made^  together  with  aQ 
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th^proceediDgs,  depositions  and  exhibits  in  the  cause/'  From 
ao' examination  of  the  proceedings  in  this  case,  it  appears  that 
rfo  documents  or  witnesses  were  examined  by  the  arbitrators : 
but  that,  on  the  very  day  on  which  the  Courfs  order  reached  themy 
/  two  arbitrators,  out  of  the  three  named,  gave  their  award  without 
having  any  other  paper  before  them  than  the  copy  of  the  petition 
of  plaint :  that  at  this  time,  the  third  arbitrator,  or  umpire  was 
not  with  the  other  two  who  made  the  award,  but  at  the  MoonsiflPs 
cutcherry,  and  that  the  award  thus  irregularly  made,  was  for- 
warded to  him  by  the  two  distant  arbitrators;  and  that  he,  without 
conferring  with  them,  or  examining  any  documents  or  witnesses^ 
affixed  bis  signature  to  the  award.  It  has  been  ruled  by  a  pre- 
cedent of  this  Court,'!'  that  an  award  thus 
♦  l^Mohnmed^^^^  irregularly  made  cannot  be  enforced  as 

vtr9u»   '  a  decree  of  Court ;  and  I  entirely  concur 

Nubb66  Buksh,  Rctpondcnt,    in  that  Opinion^    The  arbitrator's  proceed- 
5th  April  1849.  |jjgg  mug^  jj^  \^  conformity  with  the  rules 

prescribed  by  law  for  their  guidance,  which  rules  are  so  plain  and 
consonant  to  justice,  that  those  who  undertake  the  duty  of  arbi- 
trators have  no  excuse  either  for  misunderstanding  or  neglecting 
them. 

With  reference  to  the  foregoing  observations,  I  annul  the 
decisions  of  the  lower  Courts,  and  remand  the  case  for  retrial, 
either  by  arbitration  according  to  law,  or  at  the  discretion  of  the 
presiding  Judge. 
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Thb  4th  Skptbmbrr^  1850. 

Prbsbnt: 

A.  W.  BEGBIE, 

H.  W.  DEANE, 

OrFG.   JUDGU. 
AND 

S.  S.  BROWN, 

Ofpg.  Addl.  JaoGB. 

CASE  No.  37  OF  1849. 

Special  Appeal  from  the  decmon  of  H.  LushingtoHy  Esq.,  Judge 
of  Mooradabady  dated  \2th  May  1848. 

MOSSUMAT  JUSOWDA,  (Dkfbndant,)  Appbllant, 

verius 

SEETUL,  CHUND,  HEMRAJ  and  KOONJEE  MULL, 

(Plaintiffs,)  Rbspondknts. 

The  particulars  of  this  case,  and  the  grounds  on  which  it  was 
admitted  to  special  appeal  are  identical  with  those  of  the  Cases 
Nos.  31  and  38,  disposed  of  on  the  29th  July  1850.  The  decision 
will  necessarily  follow  the  decisions  of  the  Court  in  those  cases. 
The  decision  of  the  Judge  is  reversed,  with  costs. 


Thb  5ti]  Sbptkmbbr,  1850. 

Prbsbnt  : 

H.  LUSHINGTON, 

JUDGB. 

CASE  No.  191  OF  1850. 

Special  Appeal  from  the  decision  of  Moulvee  Mohumed  ZuAoor, 
Principal  Sudder  Ameen  of  Ghazeepore,  dated  29M  Mcq^  1850. 

HEEBA  BAI   and  others,  (Plaintiffs,)    Appellants, 

versus 

BAMJEEAWUN  BAI  and   othbrs,   (Dsfbndants,) 
Bespondbnts. 

The  plaintiffs  claim  to  share  in  certain  newly  formed  lands, 
in  the  bed  of  the  Ganges,  opposite  to  mouzah  Kootubpore^  talooqa 
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Oojheear.  Ttie  defendants  maintain  that  the  land  is  an  incre- 
ment to  thair puttee  only^  and  not  to  the  whole  of  mouzah  Koo- 
tubpore. 

llie  suit  was  formerly  decided  by  the  Principal  Sudder 
Ameen  in  favor  of  the  plaintiffs  under  date  25th  January  1849, 
but  on  a  special  appeal  it  was  returned  for  retrial  on  the  ^^round 
that  the  ^*  fact  upon  which  the  Principal  Sudder  Ameen  had  rested 
his  decision  was  not  such  as  he  had  represented  it  to  he"  The  order 
of  this  Court  remanding  the  case  is  dated  13th  December  1849, 
and  is  to  be  found  at  page  326,  Vol.  IV.  of  the  printed  decisions.  It 
will  be  seen  from  that  decision  that  the  fact  alluded  to  was  the 
existence  of  a  *^  distinct  condition  that  the  several  proprie* 
tors  should,  after  the  division,  retain  their  right  to  share  propor- 
tionately in  newly  formed  lands/'  This  Court  held  that  the 
memorandum  alluded  to  by  the  Principal  Sudder  Ameen  could  not 
constitute  the  distinct  condition  supposed,  but  they  left  the  lower 
Court  to  adjudicate  upon  the  other  points  in  the  case,  and  by  no 
means  intended  to  interfere  with  the  free  exercise  of  its  judgment. 
The  Principal  Sudder  Ameen  has  now  again  reasoned  in  support 
of  his  former  opinion,  but,  misunderstanding  the  order  of  the  18th 
December  1849,  he  considers  himself  bound  by  the  finding  of 
the  superior  Court,  and  in  deference  to  that  he  dismisses  the 
claim  of  the  plaintiffs. 

A  special  appeal  was  admitted  because  the  Principal  Sudder 
Ameen  had  misunderstood  the  order  of  the  18th  December  1849, 
and  has  decreed  in  opposition  to  his  own  judgment. 

The  words  of  this  Court  are :  ^^  the  final  order  of  the  Principal 
Sudder  Ameen  may  be  right  or  wrong,  but  it  is  not  right  in 
virtue  of  this  memorandum  at  the  foot  of  the  tukseemnamahj^ 
The  translation  of  the  second  member  of  the  above  sentence  may 
have  misled  the  Principal  Sudder  Ameen,  since  it  conveys  the 
impression  that  this  Court  had  declared  positively  against  the  deci- 
sion of  the  Principal  Sudder  Ameen,  whereas  no  more  was  meant 
than  that,  if  the  Principal  Sudder  Ameen  were  right,  this  memo- 
randum did  not  make  him  so :  that  is  to  say.  something  else  did« 
The  Court  is  at  a  loss  how  to  make  its  meaning  clearer. 

The  case  must  therefore  be  again  remanded  to  the  file  of  the 
Principal  Sudder  Ameen,  who  will  decide  it  according  to  his  own 
conceptions  of  law  and  equity,  the  free  exercise  of  his  judgment 
being  no  farther  restricted,  than  consists  in  the  ruling  that  the 
memorandum  at  the  foot  of  the  tukseemnamah  does  not  oonsti* 
tute  the  distinct  condition  above  described. 

Ordered  accordingly. 
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The  10th  Sbptsmbir^  1850. 

Prbsbnt: 

S.  S.  BROWN, 

Offg.  Addl.  Judge. 

CASE  No.  192  OF  1850. 

Special  Appeal  from  the  decision  of  Tussuddooq  Hoossein  Khan, 

Principal  Sudder  Ameen  of  Azimgurh, 

dated   3lst  December  1849. 

NIHORB  SINGH,    (Plaintiff,)  Appellant, 

versus 

SHEO  LALL  and  MOHUN  LALL,   (Dependants,) 
Respondents. 

Suit  for  possession  and  registry  of  name  in  a  two-anna  share 
in  mouzah  Dialpore,  and  for  the  amendment  of  the  wajib-ul-urz, 
by  virtue  of  a  decree,  bearing  date  the  4th  February  1846. 

It  appears  that  at  the  time  of  the  settlement  in  1833,  the 
engagements  for  the  mouzah  were  continued  to  the  former 
occupants  on  a  moostqjiree  footing,  and  the  pleas  set  up  by  the 
defendants  in  answer  were  two  in  number.  They  denied  that  the 
sellers  had  ever  had  possession,  and  they  pleaded  that  a  moosta- 
jiree  right  was  not  alienable.  The  Moon siff  gave  a  decree,  but  the 
Principal  Sudder  Ameen  reversed  it,  on  the  single  reason  that  the 
right  in  a  moostajiree  tenure  could  not  be  transferred. 

A  special  appeal  was  granted  to  try  whether  the  Principal 
Sudder  Ameen  ought  not  to  have  tried  all  the  pleas  in  the  suit. 

The  Principal  Sudder  Ameen's  judgment  is  manifestly 
imperfect,  and  no  opinion  can  be  given  by  the  Court  on  any  point 
of  law  or  practice  that  may  require  consideration  in  the  case, 
owing  to  the  defect  in  the  decision  of  the  lower  Court  noted  in  the 
certificate.  The  decision  is  therefore  cancelled,  and  the  ease  is 
remanded  in  order  that  the  Principal  Sudder  Ameen  may  cond- 
der  and  dispose  of  all  the  issues  in  the  case.  Refund  of  stamp, 
and  costs  as  usual. 
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The  7th  Skptbmbkr,  1850. 

Present: 

S.  S.  BROWN, 

Offg.  Addl.  Judge. 

CASE  No.  154  OF  1850. 


Special  Appeal  from  the  decision  of  R.  J.  Tayler,  Esq.^  Judge  of 
Jotmpore,  dated  IJth  Janu(\ry  1850. 

PUHLWAN  SINGH,  (Defendant,)  Appellant, 


versus 


ZUBUR  SINGH,  (Plaintiff,)  Respondent. 

The  particulars  of  this  case  are  in  the  printed  decisions  of 
the  month. 

The  action  was  brought  for  the  recovery  of  Rs.  1,090-6-6, 
for  injury  sustained  in  the  produce  of  40  beegahs  of  cultivated 
land,  from  1249  to  1251  Fuslee. 

The  Principal  Sudder  Ameen  dismissed  the  suit,  being  of 
opinion  for  the  reasons  drawn,  both  from  the  oral  and  docu- 
mentary evidence,  that  the  evidence  of  the  witnesses  for  the 
plaint  was  untrustworthy,  and  that  the  suit  had  no  foundation. 

In  appeal,  the  Judge  considered  that  the  documentary  evi« 
dence  established  the  appellant's  claim,  and  the  decusion  of  the 
lower  Court  was  reversed,  but  the  judgment  passes  over  without 
noticing  the  reasons  assigned  in  the  lower  Court  for  dismissal. 

A  special  appeal  was  granted  to  try  ^^  whether  the  Judge  was 
not  bound  to  consider  and  dispose  of  the  reasons  of  the  lower 
Court  before  reversing  its  decision.'^ 

The  decision  of  the  Judge  is  imperfect  for  the  reasons  stated 
in  the  certificate.  The  oral  as  well  as  the  documentary  evidence 
should  have  been  taken  into  consideration  in  the  hearing  of  the 
appeal,  and  full  cause  should  have  been  shown  for  rejecting  the 
conclusions  of  the  lower  Court  in  the  reversal  of  its  judgment. 
The  decision  is  annulled,  and  the  case  remanded  to  the  Judge, 
who  will  proceed  to  dispose  of  it  with  advertence  to  the  foregoing 
remarks.    Refund  of  stamp,  and  costs  as  usual. 
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The  7th  Septkmbkb,  1S50. 
Presknt  : 
A.  W.  BEGBIE, 

•AND 

H.  LUSHINGTON, 

Judges, 

AND 

8.  S.  BROWN, 

Ofpg.  Addl.  Judge. 

CASE  No.  7  OF  1850. 

Special   Jjypeal  from  the  decision   of  H.  W.  Deane,  Esq.^ 
Officiating  Judge  of  Meetiity  dated  9th  May  1849. 

MOHUMED  IBADOOLLAH  KHAN,   (Plaintiff,) 
Appellant, 

versus 

MOHUMED  HOOSSEIN  ALI  KHAN  and  others, 
(Defendants^)    Respondents. 

For  the  particulars  of  this  case,  see  pages  20  to  24  of  the 
piintcd  decisions  for  Zillah  Meerut,  for  the  month  of  May  1849. 

A  special  appeal  was  admitted  to  try,  ^^  whether  the  Judge 
^^  ought  not  to  have  affirmed  the  Principal  SudderAmeen's  decree 
''against  the  defendants,  Mussumat  Bichutten  and  Mussamat 
*'  Nunhye,  who  had  confessed  judgment.'* 

The  Court  observe,  that  the  admission  of  this  special  appeal 
b  ascribable  to  a  doubt  which  was  entertained  by  the  Judge  who 
heard  it,  as  to  the  precise  meaning  to  be  attached  to  the  following 
ijeutence  in  the  Officiating  Judge's  decision. 

*'  A  confession  of  judgment  on  the  part  of  one  or  two  defeo- 
"  dants  out  of  many,  so  far  from  helping  a  plaintiflPs  case,  is 
'^  usually  significant  of  fraud.  It  is  especially  so  in  this  case, 
"  put  in  as  it  is  on  the  part  of  two  women/' 

If  from  the  foregoing  extract,  the  meaning  of  the  Judge  were 
to  be  inferred  that  the  confession  of  judgment  was  put  in  on  the 
part  of  the  female  defendants,  with  their  full  consent  and  privity, 
then  the  Court  are  of  opinion  that,  whether  collusive  or  other- 
wise, a  decree  should  have  passed  against  them.  But,  on  further 
deliberation,  the  Court  are  disposed  to  think  that  the  Offidating 
Judge's  meaning  is^  that  the  confession  of  judgment  was  put  in  b/ 
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tbe  male  defendants^  without  the  knowledge  or  consent  of  the  female 
defendants^  who,  from  their  secluded  position,  were  not  unlikely  to 
be  thus  imposed  upon.  Such  being  the  conclusion  at  which  the 
Court  has  arrived,  we  are  of  opinion  that  the  Officiating  Judge 
was  justified  in  setting  aside  tbe  confessions  of  judgment  alto- 
gether. 

The  Court  accordingly  dismiss  the  appeal,  with  costs. 

Thb  7th  Sbptbmbbr,  1850. 

Present: 

A.  W.  BEQBIE, 

AND 

H.  LUSHINGTON, 

Judges, 

AND 

S.  S.  BROWN, 

Offg.  Addl.  Jcjdqs. 

CASE  No.  4  OF  1850. 

Special   Appeal  from  the  decision  of  H.  W.   Deane^  Esq., 
Officiating  Judge  ofMeerut,  dated  I6th  June  1849. 

DOWLUTRAM  and  LUCHMUN  DASS,  (Plaintiffs,) 

Apfkllants, 

versus 

MOHUMED  YAKOOB  KHAN  and  others,  (Defendants,) 

Respondents. 

For  tbe  particulars  of  this  case  see  pages  29  to  31  of  the 
printed  decisions  for  Zillah  Meerut  for  the  month  of  June  1850. 

A  special  appeal  was  admitted  to  try,  ^^  whether  the  Judge  has 
not  acted  contrary  to  judicial  usage  and  authoritative  precedents  in 
dismissing  the  plaintiffs'  claim  as  regards  Mussumat  Bichutten 
and  Mussumat  Nunbye,  defendants,  who  fil^  confession  of  judg- 
ment in  bis  Court/' 

Tbe  defendants  in  this  case  are  the  same  as  in  Case  No.  7f 
this  day  disposed  of,  and  the  special  appeal  was  admitted  for  the 
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reason  therein  given,  but  under  the  Construction  now  placed  bj 
the  Court  on  that  portion  of  the  Zillah  Court's  judgmeut^  which 
relates  to  the  confession  of  judgment  put  in  on  the  part  of  the 
female  defendants,  Mussumat  Bichutten  and  Mussumat  Nunhye, 
the  Court  have  only  to  record  their  approval  of  the  Jud|g;e'3 
order  dismissing  the  suit  in  totOy  and  to  dismiss  this  appeal^  with 
costs. 


Thb  9th  Septrmbbu,  1850. 
Prbsbnt: 
A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

Judges, 

AND 

S.  S,  BROWN, 

Offg.  Addl,  Judgb. 

CASE  No.  29  of  1850. 

Special  Appeal  from  the   decision    of   H.    W.    Deane^    Esg^i 
Officiating  Judge  of  Meerut,  dated  23rd  August  1849. 

BANEE  KHUTEEANEE,    (Plaintiff,)  Appellant, 

versus 
DWARKA  DASS,  (Dependant,)  Rbspondbnt* 

The  decree  of  the  Zillah  Court  is  to  be  found  at  page  60  of 
the  printed  decisions  for  1849^  as  follows : 

*^  Claim,  to  recover  Rs.  4,683- 14,  principal  and  interest,  due 
^^  on  an  account. 

^^  The  plaintiff  states  that  the  defendant's  father,  in  his  capa- 
"  city  of  muliajun^  received  from  her,  and  placed  to  her  credit 
''  Rs.  23,860-13,  between  the  21st  March  1842  and  2nd  May 
"  1842,  that  she  drew  out,  during  that  period,  Rs.  20,725-13, 
'^  that  on  the  death  of  the  defendant's  father,  Huijus  Rai,  she 
**  applied  for  the  balance,  but  unsuccessfully.  Therefore^  she  now 
^^  sues  for  it,  with  interest. 

^^  It  is  answered  that  Hurjus  Rai,  father  of  Dwarka  Dass 
'^  and  Hursookh  Rai^  were  employed  in  the  capacity  of  treasuren 
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*'  by  th^  plaintiff,  who  is  a  larj^e  landed  proprietor ;  that  the 
*'  accounts  between  the  parties  extended  over  a  period  long  ante- 
*^  rior  to  that  from  which  the  plaintiff  dates  her  claim,  that  is, 
"that  they  extend  from  1887  of  the  Sum  but  year;  that  the 
"  plaintiff  is  in  reality  indebted  to  the  defendant,  and  that  the 
^^  defendant  recently  brought  a  suit  to  recover  his  debt,  which 
"  however  was  dismissed. 

"  The  Principal  Sudder  Ameen  has  rejected  the  claim.  He 
^^  remarks  that  the  plaintiff  has  no  document  on  which  to  found 
^^  her  demand ;  that  her  witnesses  are  persons  in  her  service,  that 
'^  the  affairs  of  the  defendant  having  notoriously  become  embar- 
"  rassed,  plaintiff  would  certainly  have  sued  him  ere  this  time ; 
'^  that  the  plaintiff  endeavours  to  sustain  her  demand  by  a  refer- 
"  ence  to  the  defendant's  buhee  khata,  which,  however,  does  not 
^^  disclose  a  balance  in  favor  of  the  plaintiff;  that  although  the 
"  dealings  between  the  parties  were  extensive,  and  of  long  stand- 
"  ing,  the  account  tendered  by  the  plaintiff  embraces  a  brief  period 
"  only ;  that  it  is  not  probable  that  her  memoranda  have  been 
"  lost  a^j^a^erted  by  her ;  and  that  no  inference  whatever  can 
'^  be  drawn  m  favor  of  the  plaintiff's  claim,  from  the  fact  that  the 
"  defendant's  accounts,  put  in  by  him  in  evidence,  when  he  sued 
^^  the  plaintiff  only  a  few  months  before,  were  not  considered 
^^  satisfactory. 

^'  It  appMirs  to  me  clear  that  no  other  decision  can  be 
^^  passed  thanVthat  at  which  the  Principal  Sudder  Ameen  has 
"  arrived.  ThB plaintiff  admits  that  her  money  dealings  with  the 
^*  defendant's  ffRher  commenced  as  early  at  least  as  the  Sumbut  year 
^^  1887,  or  several  years  prior  to  1842,  a.  d.  It  is  therefore 
^'  idle  to  ask  for  a  d^ee  on  the  strength  of  accounts  not  extend- 
"  ing  over  two  months  even  of  a  single  year,  (1842  a.  d.)>  and, 
"  while  citing  in  proof  of  her  demand  the  defendant's  bukee  khata 
"  to  impugn  its  correctness  in  regard  to  those  items  only,  which 
"  make  against  her  case.     I  dismiss  the  appeal,  with  costs." 


If  this  Court  were  to  form  their  opinion  exclusively  upon 
the  above  statement  of  the  case,  they  would  have  no  difficulty  in 
confirming  the  decisions  of  the  lower  Courts :  but  they  find  it 
necessary  to  consider  some  particulars,  which  have  not  been  pro- 
minently brought  forward,  before  they  can  satisfactorily  deter- 
mine upon  the  point  laid  before  them  by  the  Judge  who  admitted 
the  special  appeal. 

The  Principal  Sudder  Ameen  states  that  ^^  no  inference  what- 
"  ever  can  be  drawn  in  &vor  of  the  plaintiff's  claim,  from  the  fact 
^^  that  the  defendant's  accounts,  put  in  by  him  in  evidence  when 
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**  he  sned  the  plaintiff  only  a  few  months  before,  were  not  consi- 
"  dered  satisfactory/'  This  observation,  taken  together  with  the 
subsequent  remark  of  the  Judge,  that  the  plaintiff  had  ^^  impugned 
the  correctness  of  the  accounts,''  leads  to  the  inference  that  the 
accounts  filed  by  one  party  had  been  rejected  by  the  other  altoge- 
ther, and  that,  on  the  former  occasions  allnded  to,  the  question 
had  been  decided  against  the  accounts.  As  this  inference  appeared 
to  the  Judge,  who  heard  the  application  for  the  admission  of  the 
special  appeal,  to  have  influenced  very  materially  the  judgment 
of  the  lower  Courts,  a  certificate  was  granted  to  try  whether  the 
decree  in  the  former  ease,  dated  24th  March  1846,  prohibited  the 
Courts  from  accepting  on  the  present  occasion^  the  books  of  the 
defendant. 

The  former  suit  alluded  to  was  one  in  which  Dwarka  IHiss, 
defendant  in  the  present  case,  sued  the  present  plaintiff.  Ranee 
Khuteeanee,  tor  a  balance  of  acconnt,  in  the  following  manna*, 
'Commencing  with  the  21st  March  1842,  and  ending  with  the  2nd 
May  1H42,  (the  identical  period  referred  to  in  the  present  suit) 
lie  credited  the  Ranee  with  Rs.  23,860-13  6^  and  debited  her  with 
Rs.  24,927-13-6,  leaving  a  balance  due  to  himself  amonnting  to 
Rs.  1,127,  which,  with  interest,  Rs.  323-1 2-6,  is  Rs.  1,450-12-6, 
the  snm  dahned.  in  answer,  the  Ranee  objected  generally,  and 
denied  the  justness  of  the  demand  brought  against  her;  but  it  is 
perfectly  clear  that  she  objected  to  the  account,  not  to  the 
accounts ;  to  the  balance,  not  to  the  books ;  for,  in  her  answer,  she 
names  the  exact  sum  is  Rs.  3,135,  which,  according  to  these  rerj 
books^  is  due  to  her,  and  then  ptxiceeds  to  argue  against  the  only 
item  which  was  disputed  between  them.  This  item  was  an  oM 
balance  {pooranee  bakee)  belonging  to  a  period  antecedent  to  that 
to  which  the  rest  of  the  items  belonged,  and  anM)nnting  to 
Rs.  3,658*1 .  To  this  the  Ranee  objected,  and  upon  this  question 
the  parties  joined  issoe. 

On  the  24th  March  1846,  the  item  was  rejected,  and  the 
claim  of  Dwarka  Dass  was  dismissed. 

In  the  course  of  the  above  trial,  an  Ameen  had  been  appointed 
to  examine  the  books  of  the  muht^nn.  He  reported  that  he  found 
certain  irregularities  in  them,  and  the  Pi-incipal  Sudder  Ameen, 
in  delivering  his  judgment,  throws  some  doubt  upon  the  books,  as 
well  as  upon  the  single  item  Rs.  3,658-1.  But  the  expressions  nsed 
by  the  Principal  Sudder  Ameen,  in  regard  to  the  books,  if  not  alse 
the  appointment  of  the  Ameen,  were  superfluous.  The  correctne^ 
of  the  books  was  not  the  point  at  issne.  So  far  from  it,  the 
defendant  mamed  the  sum  due  to  her  upon  those  very  books,  and 
^puted  only  an  old  balance.    The  Court  stepped  out  ^  its  way 
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to  discredit  Banker't)  Books,  to  which  both  the  parties  before  him, 
were  appealing.  The  Court  look  upon  the  decree  of  the  24th 
March  1846,  as  rejecting  the  item  Rs.  3,658,  and  doing  no  more 
than  that. 

Immediately  upon  obtaining  this  decision  in  her  favor,  and 
whilst  the  suit  of  Dwarka  Dass  was  yet  pending  in  appeal,  the 
Ranee  instituted  the  present  suit,  resting  her  claim  entirely  upon 
the  accounts  filed  by  Dwarka  Dass,  and  claiming  the  very  sum, 
Rs.  3, 1350-6,  which  she  had  declared  to  be  due  to  her  in  t\iQJuwab 
dawa  of  the  former  suit.  From  the  sum  Rs.  24,927-13-6,  with 
which  Dwarka  Dass  had  debited  her,  she  deducted  the  disallowed 
item,  which,  with  interest  and  expenses,  amounted  to  Rs.  4,262-0-6, 
and  in  her  turn  credited  him  with  the  difference,  namely, 
Rs.  20,725-13.  This  she  again  deducted  from  the  sum 
Rs.  23,860-13,  declared  by  Dwarka  Dass,  in  the  former  suit,  to  be 
due  to  herself^  and  proved  by  his  books  to  be  so,  and  sued  for  the 
balance  Rs.  3,135. 

The  answer  of  Dwarka  Dass  was  not  that  his  books  had 
been  pronounced  unsatisfactory,  and  that  therefore  a  decree  could 
not  be  founded  upon  them ;  nor  did  he  object  to  the  Ranee's 
appealing  to  those  books,  on  the  ground  that  she  had  impugned 
the  correctness  of  one  of  the  items.  He  repeated  the  plea  of  the 
former  suit,  he  complained  that  the  item  Rs.  3,658  ought  not  to 
have  been  disallowed,  and  he  stated  that  an  appeal  from  the  deci* 
sion,  which  disallowed  it,  was  still  pending. 

The  point  thus  brought  to  issue  in  the  present  case  was, 
whether  the  item  Rs.  3^658  had  been  properly  or  improperly 
included  in  the  accounts ;  but  this  point  had  been  already  deter* 
mined  in  a  regular  suit. 

Under  these  circvrostanoes,  the  Court  are  uuable  to  see 
upon  what  grounds  a  decree  can  be  refused  to  the  Ranee.  Those 
enumerated  by  the  Judge  and  Principal  Sudder  Aroeen  have  no 
application  to  th^  view  of  the  case  tSLken  by  this  Court,  and  it  is 
therefore  unnecessary  to  notice  them  seriatim* 

The  Court  reverse  the  decisions  of  the  lower  Courts,  and 
decree  to  the  pluntiSl 
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The  9xir  Sbptbmbbr^  1850. 

Prbsbnt  : 

A.  W.  BEGBIE, 

JUDGB^ 

H.  W.  DEANE, 

Ofpg.  Judgb, 

AND 

S.  S.  BROWN, 

Opfg,  Addlm  JaoQB. 

CASE  No.  126  Off  1850. 

Special  Appeal  from  the  decision  of  A.  Langy  Esq,,  Judge  of 
Allahabad,  dated  8th  March  1850. 

BUDDEEOOLZUMAH,  (DbpbndanI',)  Apprllawt, 

verms 

BANEEPERSHAD,  (Plaintiitp,)  Rbspondbnt. 

For  the  particulars  of  this  case  the  reader  is  referred  to 
pa^e  56  of  the  printed  decisions  of  the  Zillah  Courts  for  March 
1850. 

A  spedal  appeal  was  allowed  to  try  '^  whether,  after  suit  for 
foreclosure  of  a  mortgage,  and  decree  passed  therein  in  favor  of 
the  mortgagee,  it  was  competent  to  the  lower  Courts  to  enter- 
tain a  suit  for  the  redemption  of  the  same  property,  on  the 
strength  of  an  agreement  purporting  to  have  been  executed  bj 
the  mortgagee  on  a  date  prior  to  the  decree  of  foreclosure.^ 

The  Court  are  unable  to  admit  the  correctness  of  the  Judge's 
dedsion,  or  of  the  reasoning  by  which  he  has  been  conducted  to 
it.  The  facts  of  the  case  are,  that  Seetulpershad  mortgaged,  io 
1830,  the  property  in  dispute  to  M&n  Khan,  on  a  deed  of  bj^e-bU- 
wuffa,  that  M&n  Khan  made  application  to  foreclose,  that  during 
the  year  of  grace  allowed,  M&n  Khan  executed  a  deed  under 
which  he  bound  himself  to  restore  the  estate  to  the  origioal 
owner  on  certain  conditions,  that  Seetulpershad  allowed  the 
foreclosure  to  take  effect,  that  M&n  Khan  afterwards  brought  a 
regular  suit  for  possession^  and  obtained  an  ex  parte  decree;  no 
intimation  having  been  made  to  the  Court. by  Seetulpershad, 
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either  on  the  occadon  of  the  foreclosure,  or  that  of  the  suit 
for  possession,  of  the  existence  of  the  agreement  referred  to ; 
that  on  the  demise  of  Man  Khan,  his  son,  Jubboo  Khan,  suc- 
ceeded, and  sold  his  interest  in  the  mouzah  to  the  present  appel- 
lant, who  again  has  mortgaged  it  to  Munohur  Lall,  and  put  him 
in  possession.  On  the  other  hand,  Seetulpershad  has  sold  hi;i 
rights  under  the  agreement  to  Baneepershad,  and  hence  the  pre- 
sent suit  by  Baneepershad  against  Jubboo  Khan,  Buddeeool- 
zumah,  and  Munohur  Lall,  the  seller,  buyer,  and  mortgagee, 
respectively. 

The  Judge  has  observed,  ^'  the  Principal  Sudder  Ameen  has 
given  the  plaintiff  a  decree,  and  I  see  no  reason  for  interfering 
with  his  decision  ;  for  that  M&n  Khan  really  executed  the  deed 
of  agreement  is  most  clearly  established.  There  cannot,  I  consi* 
der,  be  on  this  point  a  doubt,  and  I  do  not  see  that  any  after 
decree  of  Court  can  invalidate  the  deed.  The  suit  for  possession 
by  M&n  Khan  against  Seetulpershad  was  one  of  mere  form :  to 
establish  more  firmly  Man  Khan's  title  to  the  property,  the 
decree  was  given  ex  parte,  Seetulpershad  himself,  no  doubt,  being 
a  party  to  the  suit,  and  probably  paying  the  expenses  in  consi- 
deration of  the  deed  of  agreement ;  and  though  a  decree  wai^ 
afterwards  passed  in  favor  of  Buddeeoolzumah,  nothing  could  be 
conveyed  to  him  by  that  decree,  further  than  the  interests  of  M&n 
Khan  in  the  property/'  It  appears  to  the  Court,  however,  that 
the  decree  for  possession  in  favor  of  M&n  Khan  finally  fixed 
the  right  in  M&n  Khan  and  in  his  successors  and  legal  represen- 
tatives, unless  that  decree  should  be  set  aside  by  due  course  of 
law ;  and  that  the  recognition  of  such  a  doctrine  as  that  con- 
tended for  by  the  Judge,  viz.,  that  so  long  as  an  agi'eement,  such 
as  that  executed  by  M&n  Khan  existed  (albeit  never  put  into 
Court,  nor  pleaded)  the  after  proceedings  for  possession  were 
matter  ^^  of  mere  form,"  would  not  only  hold  out  encourage* 
ment  to  litigants  to  trifle  with  the  judgments  of  the  Courts,  but 
would  be  attended  with  the  almost  incalculable  evil  of  casting 
insecurity  on  all  transfers  effected  under  a  title  acquired  by  judi- 
cial award.  It  is  quite  unnecessary  to  enlarge  on  the  hardship 
in  which  the  maintenance  of  such  a  doctrine  would,  in  the 
instance  before  the  Courts  involve  Buddeeooliumah  and  Munohur 
Lall,  supposing,  (and  the  contrary  is  not  proved  by  the  record) 
the  purchase  of  the  property  by  the  one,  and  the  acceptance  of  it 
in  mortgage  by  the  other,  to  have  been  transactions  which  were 
conducted  in  good  faith.  If  Seetulpershad  were  minded  to 
enforce  any  agreement  whatever  in  respect  to  the  property,  wliich 
had  been  entered  int^)  by  M&n  Khan,  it  became  indispensably 
necessary  that  he  should  do  so  before  suffering  the  property 
absolutely  to  pass  away  from  him.    But  Seetulpershad  having,  in 
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the  face  of  Mfin  Khan's  suit,  suppressed  the  agreement,  neither 
Seetulpershad,  nor  of  course  the  transferree  Baneepershad,  is  in 
a  situation  to  prefer  any  legal  or  equitable  claim  to  benefit  there- 
from. Holding  this  opinion,  the  Court  reverse  the  decisicms  of 
the  Judge  and  Principal  Sudder  Amecn,  and  dtemiss  the  plaintiff's 
suit,  with  all  costs. 


Thb  9th  September,  1850. 

Present  : 

A.  W.  BEGBIE, 

Judge, 

H,  W.  DEANE, 

Offg.  Judge, 

AND 

S.  S.  BROWN, 

Offg.  Addl.  Jc7Dgb. 

CASE  No.  144  OF  1860. 


Special  Appeal  from  the  decision  of  C.  R.  Tulloh^  Esq.,  Judge  of 
Mirzapore,  dated  26th  December  1849. 

BUCHOO  LALL  PANDE,  (Defendant,)  Appellant, 

versus 
GOPAL  DASS,  (Plaintiff,)  Respondent. 

The  history  of  this  case   will  be  found  at  page  175  of  the 
printed  decisions  of  the  Zillah  Courts  for  December  1849. 

A  special  appeal  was  granted  to  try,  *'  whether  the  Judge 
has  not  omitted  to  adjudicate,  on  a  material  plea,  inasmuch  as  the 
plaintiff  in  his  petition  of  plaint  set  forth  that  he  lent  the  money 
he  sues  for,  to  the  defendant  on  a  simple  rooqah^  by  reason  that 
the  defendant  was  at  that  time  in  his  employ  as  mookhteeary  and 
the  defendant  in  his  reply  has  pleaded  that  he  was  not  at  that 
time  the  mookhteear  of  the  plaintiff,  but  was  dismissed  some 
months  previously,  and  yet  the  Judge  has  failed  in  his  decision  to 
notice  this  point. 
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'^  Also  to  try  whether  the  terms  of  the  plahit  arc  not  opposed 
to  the  terms  of  the  replication  put  in,  the  plaintiff  having  in  the 
former  averred,  that  the  defendant  was  at  the  time  of  the  loan 
his  mookhteear,  and  having  in  the  latter  endeavoured  to  make  it 
appear  (in  consequence  of  the  defendant  having  denied  the  fact 
that  he  was  the  plaintifiTs  mookhtear)^  that  he  had  not  asserted 
that  the  defendant  was  at  the  date  of  the  loan  his  mookhteear, 
but  meant  merely  to  state  that  the  defendant  had  formerly  been 
employed  by  him  in  the  capacity  of  mookhteear  ;  such  incongruity 
of  statement  rendering  the  plaintiff^s  suji  liable  to  dismissal/' 

As  regards  the  first  point  noticed  in  the  certificate,  the  Court 
are  of  opinion  that  the  case  should  be  sut  back  to  the  Judge,  as 
not  having  undergone  sufficient  investigation,  with  reference  to 
Clause  2,  Section  2,  Regulation  IX.  of  1831.  The  plaintiff 
expressly  pleaded  in  his  petition  of  plaint  the  existence  of  pecu- 
liar relations  between  the  defendant  and  himself,  as  accounting 
for  his  acceptance  from  the  defendant  of  a  simple  note  of  hand, 
instead  of  a  formal  bond.  He  asserted  that  the  money  was 
advanced  on  rooqahy  because  the  defendant  served  him  at  that 
time  as  mookhteear,  and  that  he  sued  for  the  recovery  of  the 
money  by  reason  of  the  defendant's  subsequent  dismission  from 
the  office  of  mookhteear.  His  opponent  altogether  denied  the  just- 
ness of  the  claim,  declared  the  rooqah  to  be  a  forgery,  and  added 
that  he  had  vacated  the  situation  of  mookhteear  some  months 
before  the  date  of  the  rooqahy  not  after  it.  In  his  replication^ 
the  plaintiff  reluctantly  allowed  that  the  date  which  the  aefendant 
bad  given  to  his  discharge  from  the  office  of  mookhteear  was 
correct.  By  this  admission,  the  plaintiff  extinguished  his  own 
declared  reasons  for  having  lent  the  money  on  simple  roftqahy  and 
left  it  to  be  inferred,  at  least,  by  the  Court,  that  under  the  circum* 
stances  which  really  existed  he  would  have  demanded  a  bond, 
not  accepted  a  n>ere  rot}qahy  and,  by  consequence,  that  the  rooqah 
which  is  made  the  ground-work  of  suit,  might  not  be  a  genuine 
instrument,  what  impression  on  the  Judge's  mind  was  produced 
by  these  varying  statements  on  the  part  of  the  plaintiff,  whether 
any  or  what  benefit  the  defendant  might  fairly  claim  from  them, 
to  what  extent  they  are  calcoiatcd  to  bear  on  the  general  conclu- 
sion to  which  the  Judge  had  to  come,  is  no  where  to  be  gathered 
from  the  decision.  The  Court,  therefore,  while  they  are  not  to  be 
understood  to  offer  any  opinion  whatever  on  the  merits  of  the 
case,  find  it  necessary  to  declare  that  there  is  an  important  defect 
in  the  judgment,  for  which  the  only  remedy  is  a  retrial  of  the  snit. 

As  respects  the  second  point  mooted  in  the  certificate,  the 
Court  are'not  disposed  to  regard  the  incongruity  adverted  to  as 
affording  sufficient  ground  for  the  dismission  of  the  daim. 
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Ordered,  that  the  suit  be  returned  to  the  Judge's  file  for 
further  hearing  with  reference  to  the  first  point  uif;ed  io  tiie 
certificate  of  special  appeaL 


Thb  9th   Sbptbmbbr,  1850. 

Prbsbnt  : 

A.  W.  BEGBIE, 

JUDGB, 

H.  W.DEANE, 

Off.  JuDGBy 

AND 

S.  S.  BROWN, 

Offg.  Adol.  Judgb. 

CASE  No.  J25  OF  1850. 

Special  Jppeal  from  the  decision  of  H.  Armstrong,  Esq.,  Ju^t 
of  Futtehporcy  dated  9tA  November  1849. 

JEORAKHUN  and  GUNGABISHEN,  (Dbfbndants,) 

Appellants, 

versus 

INCHABAM,  (Plaintiff,)  Rkspondbnt. 

The  particulars  of  this  suit  will  be  found  at  page  138  of  the 
printed  decisions  of  the  Zillab  Courts,  for  November  1849. 

A  special  appeal  was  allowed  to  determine,  whether  the 
petition  of  plaint  is  not  in  opposition  to  the  terms  of  the  arbitra- 
tion bond  on  which  the  suit  is  founded,  as  the  Judge  himsdf 
construes  that  arbitration  bond.  And,  if  so,  whether  be  should 
have  given  the  plsuntiflf  a  decree. 

Secondly.  Whether,  no  provision  respecting  interest  being 
contained  in  the  arbitration  bond,  the  Judge  should  have  decreed 
interest. 

The  Court,  in  disposing  of  the  fii*st  point  of  the  certificate,  do 
not  find  that  the  suit  is  irregularly  brought  by  reason  of  any 
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inconsistency  between  the  conditions  of  the  bond,  and  the  tenor  of 
the  plaint.  It  is  shown  by  the  record  that  in  the  adjustment  of 
an  account  by  arbitration,  the  punchayet  awarded  to  the  plaintiff 
a  certain  sum  payable  in  cash  by  the  defendant,  Jeorakhun,  and 
farther  provided  that,  for  the  balance,  Jeorakhun  should  write  a  teep 
In  the  name  of  some  third  party,  in  favor  of  the  plaintiff.  The 
plaintiff  has  sued  to  recover  that  balance,  and  has  pleaded  that 
the  defendant,  Jeorakhun,  neglected  to  write  the  teep.  Had  the 
defendants  met  the  plaintiff  by  alleging  that  the  plaintiff  should 
first  have  caUed  on  them  to  give  the  teep,  and  that  until  such 
demand  had  been  made,  the  action  would  not  lie,  it  would  then 
^ave  been  necessary  for  the  plaintiff  to  prove  that  the  execution 
p(  the  teep  had  been  demanded,  and  had  oeen  refused.  But  the 
^defendants  have  not  pleaded  this,  and  therefore,  when  the  plain- 
/  tiff  urged  that  the  defendants  failed  to  give  the  written  security 
conditioned  for  under  the  arbitration,  a  previous  requisition  for 
it  must  be  implied,  and  no  proof  on  this  point  was  needed,  nor 
was  any  remedy  open  to  the  plaintiflf  except  a  suit  in  Court  for 
the  sum  for  which  the  teep  was  to  have  been  given. 

In  rej^ard  to  the  second  point  noticed  in  the  certificate,  the 
Court  do  nvt  question  the  competency  of  the  Courts  below  to 
award  interest,  though  not  expressly  stipulated  in  the  agreement 
paper,  but  in!  consideration  of  the  great  delay  which  has  occurred 
in  bringing  th";  suit,  (its  institution  only  just  following  within  the 
prescribed  legal  period  of  12  years)  the  Court  exercise  the  dis- 
cretion in  resp^r^t  to  the  award  of  interest  with  which  the  law 
(Act  XXXII.  ot  1839)  vests  them,  and  they  accordingly  modify 
the  judgment  of  ihe  lower  Courts  bv  awarding  interest,  with 
costs  in  proportion  only  from  the  date  of  suit  to  the  date  of 
final  realization  of  the  decree. 
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Thb  9th  Sbptkmbbr,    1850. 

Prbsbnt: 

S.  S.  BROWN, 

Offo*  Adol.  Jodqb. 

CASE  No.  101  ov  1850. 

Special  Appeal  from  the  decision  of  Mohumed  Hoossein  Khan^ 
Principal  Sudder  Ameen  of  BareiUy, 
dated  2lst  January  1850. 

LALLCHUND,  (Pi«AiNTiffF^  Appbllant, 

versus 

KULLOO  AND  OTHBRS,  (Dbfbndants,)  Respondbnts. 

This  action  was  brought  to  recover  the  value  of  sacrificial 
fees,  amounting  to  Rs.  1 1-3,  under  an  award  of  arbitrators.  A 
decree  was  given  by  the  Moonsiff,  which  was  revenged  by  the 
Principal  Sudder  Ameen,  in  appeal,  on  the  single  reason  that  the 
fees  were  voluntarily  given,  and  could  not  be  made  the  subject 
of  a  civil  suit. 

A  special  appeal  was  granted  to  try,  whether  the  Principal 
Sudder  Ameen  had  not  acted  contrary  to  judicial  usage  in  pass- 
ing a  decision  on   grounds  not  urged  by  the  parties  in  the  case. 

On  an  inspection  of  the  record,  it  appears  that  this  plea 
was  urged  by  the  defendants  in  their  answer  and  in  appeal,  and 
as  the  ertificate  does  not  touch  upon  any  other  point  the  Court 
is  precluded  from  entertaining  any  question  that  might  be  raised 
on  the  point  of  the  correctness  of  the  judgment  of  the  lower 
Court  on  the  score  of  established  usage  or  precedent.  The  sp^ 
cial  appeal  is  therefore  dismissed,  with  costs. 


Digitized  by  VjOOQIC 


SOI 

Thb  9tb  Skptembbb,  1850. 

Prksknt: 

A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

Judges^ 

AND 

S.  S.  BROWN, 

Ofpg.  Addl.  Judgk. 

CASE  No.  166  OF  1850. 

Special  Appeal  from  the  decision  of  Mohumed  Hoossein  Khan, 

Principal  Sudder  Jmeen  of  Mynpoorie, 

dated   Ath  February  1850. 

MOOKUT  SINGH,    (Dkfbndant,)  Appellant, 

versus 

URJOON  SINGH,  (Plaintiff,)  Respondent. 

Mookut  Singh,  Chitpal  and  Urjoon  Singh  were  the  znmeen- 
dars  and  malgoozars  of  a  mf/uz/,  comprising  three  mouzahs,  in 
the  separate  possession  of  ea^h,  which  was  held  under  a  joint 
engagement.  At  the  time  of  the  general  settlement  in  \2:S9 
Fuslee,  the  assessment  was  made  on  the  entire  mehal  as  before^ 
but  the  demand  was  distributed  on  the  three  mouzahs,  and  on 
the  refusal  of  Urjoon  Singh,  engagements  were  taken  from  the 
two  others.  In  J  246  Fuslee  a  revision  of  the  assessment  was 
made,  and  the  settlement  was  renewed  with  Mookut  Singh  and 
Chitpal  Singh.  The  name  and  share  of  Urjoon  Singh  were 
entered  in  the  putieedaree  record  of  both  settlements,  but  the 
khewut  and  ikramamah,  or  papers  of  village  administration,  were 
made  out  as  usual  in  the  names  of  the  two  malgoozars.  Urjoon 
Singh  applied  afterwards  to  be  readmitted  to  engagements,  but 
on  the  objection  of  the  malgoozars  in  possession,  his  application 
was  rejected  by  the  Collector.  He  then  brought  a  suit  for 
possession  as  proprietor,  and  for  the  tncUgoozavee,  or  right  of 
management  of  his  share  of  the  jumma  assessed  upon  it,  with 
the  amendment  of  the  settlement  orders  and  arrangements  of 
1246  Fuslee,  against  the  malgoozars  in  possession,  which  the 
Moonsiff,  in  disregard  of  the  rules  in  the  Uircular  Order  of  the 
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I3th  September  1843^  nonsuited,  because  the  Collector   bad  not 
been  impleaded,  and  the  suit  is  now  renewed. 

The  defendants  admitted  the  plaintiflPs  proprietary  ri^ht,  but 
they  pleaded  that,  as  he  had  declined  engagements  in  1239  Fus- 
lee,  he  could  not  claim  admission  during  the  currency  of  the 
present  settlement. 

The  Collector  recorded  that  plaintiff  had  been  excluded 
by  his  own  act^  and  that  the  Government  were  in  no  way 
concerned  in  his  suit* 

The  Moonsiff  decreed  the  suit  with  reservation  of  tbe  sadder 
malgoozaree  right,  which  he  considered  to  be  beyond  the  juris- 
diction of  the  Civil  Court.  He  was  of  opinion  that  the  plaintiflTs 
Eroprietary  rights,  which  the  defendant  did  not  attempt  to  contest, 
ad  not  been  impaired  by  his  refusal  to  engage,  that  the  Secticm 
10,  Regulation  VIL  of  1822  was  explicit  on  this  point,  and 
that  defendant's  reasons  for  refusing  to  readmit  the  plaintiff 
were  not  sufficient.    This  decision  was  upheld  in  appeaL 

A  special  appeal  was  admitted  to  try,  whether  the  decisions 
of  the  lower  Courts  were  in  conformity  ^th  the  law  in  R^^i- 
tion  VII.  of  1822,  and  Regulation  IX.  of  1833. 

The  Court  would  first  observe  that  the  lower  Courts,  io 
ruling  that  tbe  Section  10,  Regulation  VII.  secured  the  rights 
of  recusant  putteedarn,  have  not  examined,  whether  those  ri^ts 
are  the  same  with  the  rights  claimed  in  this  suit.  Clause  6 
provides  that  if  any  of  the  proprietors  of  a  joint  mehat  object 
to  the  jumma  proposed  to  be  assessed,  they  shall  be  left  in  tbe 
engagement  of  the  same  rights  and  interests  as  they  would  enjoj 
in  the  event  of  the  mehal  being  formed.  Clause  7  specifies  that 
those  rights  are,  viz.  a  deduction  of  five  per  cent,  in  the  rates 
payable  by  resident  cultivators  for  the  land  occupied,  and  culti* 
vated  by  themselves.  The  rights  provided  by  the  section  quoted 
are  therefore  altogether  different  from  those  decreed.  It  would 
further  appear  that  the  lower  Courts  had  no  clear  perception  of 
what  they  were  decreeing.  They  reject  the  claim  to  the  sudder 
malgoozaree  for  want  of  jurisdiction,  and  at  the  same  time  invest 
the  plaintiff  with  the  management  of  his  share,  so  that  the 
decree,  if  put  in  execution,  would  restore  the  plaintiff's  name  to 
the  place  in  the  kheumt  or  administration  record,  which  he 
forfeited  by  his  refusal  to  engage.  The  Court,  however,  are  of 
opinion  that  the  authority  of  the  precedents  which  have  ruled 
that  the  Civil  Courts  have  no  power  to  direct  the  Collector  to 
take  engagements  from  one  party^  or  to  turn  out  another,  nece&- 
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sarily  eittends  in  this  case  to  the  consequents  of  those  engage- 
ments. The  khewut  and  ikramam^h  record,  prepared  under 
Section  3,  Regulation  IX.  of  1833,  are  merely  expository  of  the 
arrangements  and  responsibilities  agreed  to  by  the  parties  who 
have  acc^ted  engagements  either  in  their  own  name,  or  through 
their  representatives,  and  the  jurisdiction  of  the  Courts  is  there- 
fore as  much  barred  in  directing  the  restoration  of  a  recusant 
party  to  subordinate  management  such  as  that  claimed  in  this 
suit,  as  in  decreeing  his  admission  to  the  privileges  of  sudder 
malgoozar. 

The  Court  accor^ngly  decree  the  appeal^  and  dismiss  the 
suit  with  costs. 


Thb  9tb  Sbptbmbbr,  1850. 

Prbsbnt  : 

A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

JunGBS, 

AND 

S.  S.  BROWN, 

OvFG.  Addl.  Judgb. 

CASE  No.  151  ov  1850. 

Special  Appeal  from  the  decision  of  J.  P.  GubbinSy  Esq.,  Judge 
ofDehlie,  dated  I4th  December  1849. 

RAMPUT  SINGH,  son  of  JOGULKISHORE, 

(Dbfbnj>ant,)   Appbllant, 

versus 

ILAHEE  BUKSH  and  others,  (Plaintiffs,)   Rbspondbnts. 

The  particulars  of  this  case  mil  be  found  in  the  printed 
decisions  for  December  last. 

The  plmntifis,  twelve  in  number,  brought  an  action  for  the 
recovery  of  the  biswahdaree  right  in  mouzah  Ghunsola.  Defend- 
ant pleaded  a  gift  of  the  biswahdaree  right  from  the  Collector,  at 
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the  time  of  settlement,  bj  virtue  of  a  deed  of  renaneiatioii  •( 
tlie  same,  which  had  been  executed  bj  the  plaintiffs  at  that 
period.  The  claim  of  five  of  the  plaintiffs,  the  heads  of  the 
party  whose  names  appeared  on  the  deed,  was  dismissed  h 
both  the  lower  Courts,  and  a  decree  for  the  full  daim  was  girei 
in  flavor  of  the  remaining  phuntiffi$. 

In  his  reasons  of  appeal,  the  appellant  urged  that,  as  the  claim 
of  certain  of  the  pl^ntiffs  had  been  dismissed,  the  benefit  of 
the  dismissal  should  have  accrued  to  him,  and  a  spedal  a^ipeai 
was  admitted  to  try,  whether  the  Judge  having  decided,  that 
the  plaintiffs  appeared  to  be  the  proprietors  of  a  portaoo  oolj 
of  the  biswahdaree,  and,  further,  having  rejected  the  daim  of 
several  of  the  said  plaintiffs,  was  right  in  giving  a  decree  for  the 
full  claim. 

The  Court  are  of  opinion  that  although  the  judgments 
of  the  lower  Courts  show  some  irrelevancy,  there  are  no  sufficient 
reasons  for  interfering  with  the  decision.  The  appellant,  it 
appears,  merely  pleaded  the  deed  of  renunciation  in  support  of 
the  power  of  transfer  exercised  by  the  Collector  in  his  own  favor. 
He  doos  not  allege,  that  his  title  was  derived  from  the  former 
biswahdars,  or  that  the  deed  conveyed  to  himself  any  direct  clahn 
against  the  persons  whose  names  appear  in  it,  and  be  was 
content  to  rest  his  case  on  his  right  to  all  the  biswahdareew 
none.  This  therefore  became  the  only  point  at  issue,  triable 
between  the  parties  to  the  present  suit,  and  the  finding  of  the 
Judge  was  consequently  correct.  The  lower  Courts,  howeTO", 
whilst  ruling  that  the  title  derived  from  the  Collector  was  an 
invalid  one,  and  that  the  deed  of  renunciation  was  not  made 
in  favor  of  any  third  party,  have  proceeded  to  state  that  "at 
best  it  could  affect  the  interests  of  those  only  who  executed 
it  and  their  heirs,^'  who  are  accordingly  excluded  from  the  decree. 
In  this  part  of  their  decision  the  Courts  have  obviously  adjadi- 
cated  a  point  foreign  to  the  issue,  and  the  appellant  has  certainly 
no  claim  to  benefit  by  the  decree  on  grounds  not  pleaded  by 
himself,  and  which  the  Courts  were  out  of  their  way  to  deter- 
mine. 

The  appeal  is  dismissed,  with  costs. 
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Thb  9th  Sbptbmbbr,  1850. 
Frksbnt: 
A.  W.  BEGBIE, 

AND 

H,  LUSHINQTON, 

JUDGBS, 
AND 

8.  S.  BROWN, 

Offg.  Addl.  Judgb. 

CASE  No.  153  or  1850. 

JRegular  Appeal  from  the  decision   of  Jhmtid  Hoossein  Khanj 
Principal  Sudder  Ameen  of  Mooradabad, 
dated  5th  April  1849. 

BUHADUR    ALI  KHAN  and  GHOLAM  ALI    KHAN, 

(Plaintiffs,)     Appbllants, 

versus 

GUNGADEBN  and  SALIKRAM,  (Drfbndants,) 

Rbspondknts. 

8ait,  for  Bs.  8,000,  and  Rs.  380  interest  from  the  1 5th 
December  2847  to  the  27th  March  1848,  due  on  a  juwabee 
hoondee  or  order  of  payment. 

The  statement  in  the  plaint  is  that  Gholam  Ali  Klmn,  an 
Oude  official,  remitted  Rs.  8,000  to  the  house  of  Gungadeen, 
banker  at  Cawnpore,  and  obtained  an  order  of  pajnnent  in  favor 
of  Bahadur  Ali  Khan,  a  resident  of  the  Mooradabad  district, 
which  was  negociated  by  Gungadeen  on  the  house  of  Salikram, 
defendant,  a  banker  of  Mooradabad.  Salikram  gave  notice  of 
the  arrival  of  the  order  to  Bubadur  Ali  Khan,  who  was  pre* 
vented  by  circumstances  from  drawing  the  amount  at  the  time, 
and  when  he  asked  for  payment,  a  heavy  discount  was  demanded, 
with  the  option  of  payment  without  discount  after  15  days, 
provided  recdpts  were  furnished  before  hand.  Receipts  were 
given  accordingly,  but  Salikram  refused  afterwards  to  cash  the 
order,  assigning  as  his  reason  that  it  had  been  cancelled  by 
advice  from  Gungadeen.  These  are  the  grounds  of  suit  in 
which  both  the  drawer  of  the  order  and  the  payee  have  joined. 
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Gun^deen,  defendanty  gave  adiflTerent  account  of  the  trans* 
action.  He  alleged  that  the  order  was  first  negociated  od  the 
house  of  Gungapershad  and  Balmukoond  at  Cawnpore  by  Chun- 
dun  Lall,  an  Oude  banker,  that  that  firm  transferred  the  order  to 
him,  and  that  he  negociated  it  on  his  correspondent  Salikram's 
house  at  Mooradabad,  but  that  a  letter  advising  the  cancel- 
ment  of  the  order  was  afterwards  received  by  him  from  Chundun 
Lall,  in  which  it  was  said  that  the  order  had  been  given 
on  credit,  but  that  Gholam  Ali  Khan  failed  in  his  promise  to 
lodge  the  amount  for  its  purchase.  He,  (Gungadeen),  then  can- 
celled his  own  transaction  with  the  house  of  Gungapershad  and 
Balmukoond,  and  sent  advice  to  Salikram  of  the  cancelment 
of  the  order.  Defendant  denied  that  any  thing  had  been  paid 
into  his  house  by  Gholam  Ali  Khan  for  the  order^  and  pleaded 
that  he  was  not  in  any  way  liable  to  the  plaintifl^. 

Salikram,  defendant,  pleaded  that  the  order  under  the 
circumstances  was  duly  cancelable.  He  denied  the  aD^ged 
acceptance  of  the  receipts^  and  contended  that  neither  he  nor 
Gungadeen  were  liable. 

The  Principal  Sudder  Ameen,  from  the  evidence  in  the  case, 
and  on  examination  of  the  books  of  the  several  banking  houses, 
which  was  made  personally  and  by  commission,  held  that  the 
plaintiffs'  statement  of  their  having  remitted  the  amount  for  the 
order  in  cash  to  Cawnpore  was  not  proved,  and  that  the  defend- 
ants' statement  of  the  transaction  was  correct  in  all  its  parti- 
culars. He  was  of  opinion  that  the  plaintiff,  Gholam  Ali  Khao, 
had  taken  advantage  of  his  official  position  to  obtain  the  order 
from  Chundun  Lall  on  promise  of  pajrment,  which  promise  be 
had  not  fulfilled,  and  as  the  mercantile  usage  was  shown  to 
authorize,  under  such  circumstances,  the  recall  of  the  order,  he 
dismissed  the  suit. 

The  appellants  in  their  reasons  return  to  their  statem^it  of 
the  facts,  and  urge,  that  by  mercantile  usage  the  defendant,  Gun- 
gadeen, was  responsible  as  the  grantor  of  the  order,  and  that  Salik- 
ram, after  its  acceptance  by  him,  as  evidenced  by  his  communi- 
cations with  them,  and  his  acceptance  of  their  receipts,  could  not 
be  freed  from  his  obligations  to  the  payee,  with  other  arguments 
of  similar  tenor. 

On  the  case  coming  before  the  Court,  the  vakeels  of  both 
parties  were  found  to  be  agreed  as  to  the  nature  of  the  transac- 
tion, known  by  the  name  of  jawabee  haondee.  A  person  dedrons 
of  making  a  remittance  writes  to  the  payee,  and  delivers  the 
letter  to  the  banker^  who  either  endorses  it  on  to  any  of  his 
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correspondents  near  the  payee's  place  of  residence,  or  negotiates 
its  transfer.  On  its  arrival,  the  letter  is  forwarded  to  the  payee, 
who  attends  and  gives  his  receipt  in  the  form  of  an  answer  to 
the  letters  which  is  forwarded  by  the  same  channel  to  the  drawer 
of  the  order.  The  Court  have  now  to  determine  the  facts  of  the 
case  before  they  can  enter  on  the  mercantile  usage. 

With  regard  to  the  first  issue  between  the  parties,  namely, 
the  proof  of  the  remittance  of  the  cash  to  Gungadeen  for  the 
purchase  of  the  order,  the  Court  'see  no  reason  to  dissent  from 
the  conclusions  arrived  at  by  the  Principal  Sudder  Ameen,  in  the 
course  of  the  careful  investigation  made  by  him.  The  evidence  to 
this  point  is  not  only  of  untrustworthy  character,  but  is  directly 
rebutted  by  the  evidence  of  the  respondents,  which  show  the  reid 
facts  of  the  transaction  to  be  as  respondents  have  stated  them. 
The  evidence  of  the  acceptance  of  the  reeeipt  by  Salikram  is 
of  a  similar  character,  and  it  is  highly  improbable  that  the  appel- 
lant,  Bubadur  Ali  Khan,  should  have  consented  to  give  it 
in  advance,  or  have  suffered  it  to  remain  in  the  defendants' 
Iiands.  The  Court  give  no  credit  to  the  appellants'  evidence, 
and  they  reject  it.  Under  this  finding  of  facts,  there  is  no  dis- 
pute left  for  their  decision  regarding  any  question  of  mercantile 
usage.  Considering  the  decision  of  the  lower  Court  to  be  a 
correct  and  just  one,  the  Court  confirm  it,  with  costs. 
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Thb  10th  Sbpt&mbbr^  1850* 

Prbsbnt  : 

A.  W.  BEGBIE, 

JCJDGB, 

H.  W.  DEANE, 

Offg.  JaoGB, 

AMD 

S.  S.  BROWN, 

Offg.  Addu  Judgk. 

1.— CASE  No.  178  OF  184& 

MUSSUMAT     LUCHMEE,   daughtbr    and    hbirbss  or 
MUSSUMAT  BUSUNTEE,  (Plaintiff,)  Appbllant, 

versus 

MUSSUMAT  MOONEYA  and  PUNDIT  GUNGAPERSHAD, 

(Dbfjbndants,)  Respondents. 

2.— CASE  No.  198  of  1848. 

MUSSUMAT  MOONEYA  and  PUNDIT  GUNGAPERSHAD^ 
(Dbfbndants,)  Appellants, 

versus 

MUSSUMAT  LUCHMEE,  (Plaintiff,)  Rsspondent. 

These  two  cases  form  a  double  regular  appeal  from  tbe 

decision  of  the  Judge  of  Mooradabad,  dated  "i^ioth  July  1848» 

the  particulars  of  whose  decision  wiU  be 

*  'X^'yJ^^^oi^^:    fo-n^i  in  V^  122  to  125  of  the  printed 
lauon.  Zillah  decisions  for  July  1848*  Both  par* 

ties  were  dissatisfied  with  the  Judge's 
decision,  Mussumat  Busuntee,  (the  plaintiff)*  conridering  that  her 
full  claim  should  have  been  allowed,  and  the  defendants  deem- 
ing themselves  aggrieved  at  being  held  responsible  fior  even  a 
portion  of  it. 

JUDGMBNT. 

The  Court  entirely  approves  that  part  of  the  Judge's  deciaon, 
which  dismisses  the  plaintiff's  claim  to  reimbursement  of  tbe 
expenses  incurred  by  her  in  preparing  Mussumat  Mooneya  lar 
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her  infamous  profession ;  a  suit  which  no  Court  of  justice  could, 
for  an  instant  entertain.    But  they  cannot  concur  in  the  other 
portion  of  the  Zillah  Court's  judgment,  which  decrees  the  sum 
of  Rs.  150  to  the  plaintiff,  on  account  of  the  ornaments  worn  by 
Mussumat  Mooneya.    The  plaintiff  affirms  that  the  said  orna- 
ments were  exclusively  her  property,  which  assertion  is  met  by  a 
direct  denial  on  the  part  of  Mussumat  Mooneya,  who  declares 
that  she  took  away  with  her  only  her  own  jewels.    The  Zillah 
Judge  records  his  opinion  that  ^'  the  plaintiff  has  failed  to  prove 
her  case.^'  He  apparently  discredits  the  testimony  of  the  witnesses 
brought  by  her  to  prove  that  the  ornaments  belonged  to  her,  but 
being  of  opinion  that  ^^  it  is  highly  probable  that  the  plaintiff 
hadsonie  sort  of  interest  in  some  of  the  clothes  or  ornaments  which 
Mooneya  worCj  when  she  left  the  plaintiff's  house,''  he  adopts 
^^  the  arrangement  which  the  parties  had  themselves  entered  into 
before  the  arbitrators,'' and  decrees  Rs.  150  to  the  plsdntiff.  But 
as  the  attempt  to  arbitrate  the  case  failed,  the  proposed  arrange- 
ment could  not,  with  propriety,  be  assumed  as  the  basis  of  a 
decretal  order,  and  it  is  necessary  that  judgment  should  be  passed 
on  a  consideration  of  the  evidence  adduced  by  both  parties. 
Iliis  Court  concurs  with  the  Zillah  Judge  in  rejecting  the  testi- 
mony of  the  pl^ntiff's  witnesses,  who  are,  principally,  persons  of 
the  lowest  and  most  disreputable  class,  and  intimately  connected 
with  her.    On  the  other  hand,  they  find  that  on  the  24th  July 
1847>  Mussumat  Mooneya  presented  a  petition  to  the  Magistrate 
of  Mooradabad,  praying  to  oe  released  from  the  thraldom  she  was 
held  in  by  Mussumut  Busuntee,  and  the  latter  being  present  on 
that  occasion  was  asked  by  the  Magistrate,  whether  she  had 
any  objection    to    make  to  the    prayer   of  the  petition ;    to 
which  she  made  answer  in  the  n^go/tt;^,  (moqjhsesaihehsekooch 
wastuh  nuheen  hue)  :  and,  thereupon,  full  permission  was  given 
to  Mussumat  Mooneya  to  betake  herself  whithersoever  she  chose. 
On  the  26th  July  1847,  (being  only  two  days  subsequent  to  the 
presentation  of  the  petition  by  Mussumat  Mooneya),  Mussumat 
Busuntee  presented  a  petition  to  the  Magistrate,  complaining, 
for  the  first  time,  that  Mussumat  Mooneya  had  taken  away  the 
ornaments  for  which  she  now  sues ;  and  praying  that  Mussumat 
Mooneya  and  her  instigator,  (the  defendant.  Pundit  Gungaper- 
shad),  might  be  compelled  to  restore  them :  but  the  Magistrate 
refused  to  interfere,  (doubtless  persuaded  that  the  charge  was 
vexatious).    It  is  not  to  be  credited,  that  if  Mussumat  Mooneya 
had  really  taken  away  the  ornaments  now  claimed,  Mussumat 
Busuntee  would  not  have  made  known  the  circumstance,  when 
first  interrogated  by  the  Magistrate,  on  the  24th  July.    The 
Court  are  satisfied  that  the  suit  is  utterly  unfounded,  and  that  it 
originates  in  revenge  for  Mussumat  Mooneya  having  separat^ 
herself  from  the  plaintiff.    They  accordingly  modify  the  decision 
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of  the  2SlIah  Jadge :  and,  rejecting  the  appeal  of  MuflBuinal 
Busuntee,  dismiss  the  suit,  tn  ioio,  agreeably  to  the  counter- 
appeal  preferred  by  the  defendants. 


Thb  lOiPH  Sbptbmbrr,  1850. 

Present: 
A.  W.  BEGBIE, 

JUDOB. 

CASE  No.  83  OF  1849. 

Regular  Appeal  from  the  decision  of  SudderooAleen   Khan 

Buhacbtr,  Principal  Judder   Ameen  of  Dehlie, 

dated  28/A  February  1849. 

QAZIE  IMAMOODDEEN  and    othbrs,  (Plaintifps,) 

Appkllants, 

versus 

BUBUR  KHAN  and  othrrs,    (Dkfbndants,)  Brspondbnts. 

The  plaintiffs  sued  to  establish  their  right  to  the  biswahilaree 
of  the  entire  mehal  of  qusbeh  Rohtuk,  and  for  possession  of  the 
same,  the  jumma  being  estimated  at  Rs.  5,316.  They  stated 
that  their  ancestor  was  the  ancient  biswahdar,  as  the  represen- 
tative of  Quzie  FuttehooUah,  atKl  that  the  earlier  settlements 
had  been  made  with  their  predecessor.  In  1831  a.  ix,  the  demand 
of  jumma  was  reused  to  about  Rs.  6,000,  and  although  it  was 
considered  excessive  by  their  predecessors,  still,  with  a  view  to 
the  preservation  of  their  rights  they  agreed  to  it.  In  1240 
Fuslee,  the  Collector  demanded  a  further  increase  of  revenue, 
which  the  biswahdars  not  agreeing  to,  the  estate  was  placed 
under  ArAcim  mam^ment,  and  remained  in  that  state  till  1242. 
In  1243,  the  rent-free  lands  in  the  estate  were  resumed,  and  a 
summary  settlement  of  the  estate  made  with  the  cultivators  for 
four  years,  but  without  any  recognition  of  their  proprietary 
rights ;  a  further  settlement  was  made  with  the  same  persons 
in  1247,  to  remain  in  force  till  1263,  witl^  a  mooquddummte  allow- 
ance to  the  engagers.  Government  being  recorded  aa  the  sumeen- 
^ar.  In  1839  a.  d.,  the  proprietary  right  of  the  plaintifis  was 
so  far  recognized,  that  a  settlement  was  made  with  tbem  for 
52 1 -4  becgahs,  the  rest  remaining  in  possession  of  the  cultiva- 
tors. The  object  of  the  present  suit,  therefore,  is  to  overrule  the 
Collei^tor's  order  of  1247,  under  which  the  cultivators  were 
admitted  to  engage  as  proprietors^ 
-    7 
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The  defendants,  in  reply,  besides  denying  that  the  plaintiifs 
or  their  ancestors  ever  possessed  any  proprietary  rights  in  the 
giisbehf  urged,  that,  on  their  own  shewing,  they  had  been  out  of 
possession  for  a  period  exeeeding  twelve  years  antecedent  to  the 
institution  of  their  suit,  and  that  consequently,  it  was  baiTed 
by  the  law  of  limitations. 

The  Principal  Sudder  Ameen  dismissed  the  plaintiffs'  suit 
as  being  barred  by  lapse  of  time.  He  observed,  that  on  their 
own  shewing,  the  plaintiffs  had  been  out  of  possession  since 
1240  Fuslee,  when  the  estate  was  placed  under  kham  manage- 
ment ;  that  the  subsequent  settlements  had  been  made  with  the 
defendants,  that  during  that  period  (nearly  16  years  prior  to  the 
institution  of  their  suit),  no  malikana  allowance  had  been  made 
to  the  plaintifl^ ;  that  the  intermediate  applications  for  restora- 
tion to  their  rights,  to  the  Revenue  Authorities,  were  insufficient 
to  cure  their  default,  as  had  been  ruled  in  the  case  of  Pultoo 
Singh  and  others,  appellants,  by  the  Sudder  Dewanny  Adawlut, 
on  the  1 1th  January  1847;  that  the  year  1247,  in  which  the  set- 
tlement had  been  made  with  the  defendants,  as  proprietor,  had 
been  improperly  assumed  by  plaintiffs  as  their  cause  of  action  ; 
that  it  appeared  that  some  of  the  plaintiflk  and  their  ancestors 
had  been  parties  to  the  settlements  antecedent  to  that  of  1233 
Fuslee,  and  that  in  the  settlement  of  1238,  certain  persons,  who 
were  parties  to  the  engagement,  are  claimed  by  plaintiffs  as 
their  ancestors,  yet,  as  this  is  denied  by  the  defendants,  and  as 
plaintiffs  have  clearly  been  out  of  possession  since  1240^  it  is 
unnecessary  to  give  any  opinion  on  this  disputed  point. 

JuDGMBNr. 

I  disapprove  of  the  decision  of  the  Principal  Sudder  Ameea 
in  this  case.  In  my  opinion,  the  plaintiffs  were  quite  right  in 
making  the  settlement  in  1247,  with  the  defendants,  their  cause 
of  action  ;  for  it  is  from  that  time,  that  the  possession  of  the 
defendants,  as  recognized  proprietors^  became  adverse  to  that 
asserted  by  the  plaintiffs.  The  placing  of  the  estate  under  kham 
management  in  1240,  which  the  Principal  Sudder  Araeen  regards 
as  the  proper  cause  of  action,  cannot  legally  be  held  to  be  so. 
It  is  discretional  with  the  Revenue  Authorities  to  admit  paities 
claiming  the  proprietary  right  to  engage,  or  not,  as  they  may 
deem  expedient ;  but  the  period  during  which  a  mehal  is  held 
kham,  or  farmed,  is  not  to  be  counted  as  adverse  possession 
against  the  ousted  proprietor,  whose  rights  are,  for  the  time, 
merely  in  abeyance,  and  they  may  be  restored  to  him  at  a  sucv 
ceeding  settlement.  The  precedent  quoted  by  the  Principal 
ISudder  Ameen  does  not  apply  in  that  case,  the  rights  and  interr 
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csts  of  the  parties  claimiDg  the  proprietary  right  had  been  cow- 
Jiscatedy  for  evasion  of  process,  and  consequently  the  suit 
should  have  been  preferred  within  the  period  of  twelve  years 
from  the  date  of  confiscation.  The  Principal  Sudder  Ameen  was 
also  wrong  in  proceeding  to  ^ve  any  opinion  on  the  evidence 
adduced  by  either  party,  after  he  had  ruled  that  the  cognizance 
of  the  suit  was  barred  by  the  lapse  of  time. 

^  For  the  above  reasons  I  annul  the  Principal  Sudder  Ameen's 
decision,  and  remand  the  suit,  in  order  that  he  may  proceed  to 
try  it  on  its  merits. 


Thb  11th  Skptkmbbr,  1850. 
Prbsbnt: 
S.  S.  BROWN, 

Ofpo.  Addl.  Judgb. 

CASE  No.  195  or  1850. 

Special  Appeal  from  the  decision  of  C.  Allen,  Esq.,  Judge  of 

Furruckabad,  dated  28/A  May  1850. 

BUTTUN  SINGH  and  othbrs,   (Plaintiffs,)   Appellants, 

versus 
KESREE  SINGH,  (Dbfbndant,)  Respondbnt. 

This  suit  was  brought  for  proprietai'v  right,  in  possession,  in 
a  share  of  one  biswah  two  biswansees  of  mouzah  Mudunpore. 
A  moiety  of  the  claim  was  decreed  by  the  Principal  Sudder 
Ameen.  Both  parties  appealed  from  the  decision,  and  the  Judg^ 
after  reciting  the  reasons  of  the  judgment  of  the  lower  Court 
observes,  ^^  both  parties  appealed  against  this  decision,  and  I  dis- 
missed this  appeal,  without  summoning  the  other  paity.  The 
other  appeal  was  admitted,  and  my  opinion  on  the  case  will  be 
stated  when  that  appeal  is  heard.^^ 

A  special  appeal  was  granted  to  try,  whether  the  Judge  had 
not  omitted  to  conform  to  the  Law  as  Icdd  down  in  Act  XXII.  of 
1843,  in  his  decision  on  this  appeal. 

It  has  been  contended  by  the  appellant,  that  the  terms  of 
the  decision  indicate  that  it  was  the  Judge^s  intention  to  post* 
pone  the  delivery  of  the  reasons  for  the  dismissal  of  this  appeal, 
until  the  hearing  of  the  appeal  of  the  defendant  in  the  suit,  and 
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the  irregularity  of  this  postponement  is  urged.  It  is  not  clear 
that  they  will  bear  this  meanings  but  be  this  as  it  may,  in  omit- 
ting to  record  the  *'  reasons  of  decision/'  there  has  plainly  been 
an  inadvertence  to  the  provisions  of  the  Act,  which  necessitates 
the  annulment  of  the  decision,  and  the  remand  of  the  case  to 
th^  Judge,  who  will  replace  it  on  his  file,  and  dispose  of  it  accord- 
ing to  rule.    The  stamp  will  be  refunded. 


Thb  14th  Sbpthmbbr,  IBSO^ 
Prbsbnt  : 
H.  LUSHINGTON, 

JUDGB. 

CASE  No.  80  OF  1849. 

Regular  Appeal  from  the  decision  of  Moulvee  Mohumed  Khadim 

HoQssein  Khan^  Principal  Sudder  Ameen  of  Cawnpore, 

dated  Hth  September  1848. 

ABDOOL  RUHMAN  KHAN,  mookhtbbab  or  BUDLEE 

BEEBEE^  PAUPBR,  (Plaintiff,)  Appbllant, 

versus 

WARIS  ALI  KHAN,  KOOTUB  ALI  KHAN  and  others, 

(Dbfrndants,)    Rbspondbnts. 

This  action  has  been  brought  to  recover  the  plaintiff's  share, 
one-eighth  of  the  property  left  by  her  father  Klian  Khanah, 
deceased,  that  is  to  say,  mouzah  Neeazalipore,  &c.,  as  specified 
in  the  plaint. 

The  plaintiff  states  that  on  her  father's  death  in  1819  a.  d., 
the  estate,  in  which  she  cliums  the  daughter's  share,  came  under 
the  Court  of  wards ;  that  on  its  release,  which  took  place  about 
the  year  1 829  or  1830,  her  brothers,  the  defendants,  Waris  Ali 
and  Kootub  Ali,  obtained  possession  of  the  estate,  and  took 
care  of  her.  They  were  khubergeeran^  to  use  the  word  in  the 
pifdnt.  Presently,  however,  they  began  to  alienate  the  lands,  and 
plaintiff,  fearing  that  nothing  would  be  left  of  the  ancestral  pro- 
perty to  meet  her  own  inherited  lien  thereupon,  brought  an 
action  on  the  9th  November  1835,  for  her  one-eighth  share  in 
one  of  the  alienations  alluded  to.    lliat  suit  was  ultimately 
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struck  off  the  file  under  date  28th  February  1840,  on  the  ground 
that  the  cause  of  action  had  been  split.  The  pliuntiff,  therefore, 
now  sues  for  her  ancestral  share  in  the  whole  of  her  father's 
property,    llie  suit  was  instituted  on  the  17th  August  1847. 

The  defendants,  Waris  Ali  and  Eootub  Ali,  sons  of  Khan 
Khanah,  state  that  tlie  whole  of  the  property  has  been  alienated 
to  pay  the  just  debts  of  their  father,  and  they  submit  that  such 
alienation  was  perfectly  legal :  not  having  possession  of  any  part 
of  the  property,  they  think  that  they  ought  not  to  have  been 
made  defendants ;  and  setting  aside  all  other  pleas  they  muntaia 
that  the  plaintiff's  suit  is  barred  by  lapse  of  time* 

The  parties  to  whom  the  property  was  transferred  at  various 
times  have  been  made  defendants,  and  have  filed  separate 
answers.  They  are  all  to  the  same  effect,  namely,  that  the  trans- 
fers were  effected  in  payment  of  debts  due  from  the  ancestor ; 
and  that,  moreover,  the  suit  had  not  been  brought  within  the 
period  prescribed  by  the  law  of  limitation. 

The  Principal  Sudder  Ameen  has  not  expressed  himself  so 
distinctly  as  he  might  have  done.  He  observes  that  Khan  Khanah 
died  in  1819  a.  p.  ;  that  the  plaintiff  came  of  age  in  1823  a.  d., 
or  thereabouts  ;  that  the  first  transfer  took  place  in  1833  a.  d., 
and  that  the  plaintiff  made  no  objection  till  the  9th  November 
1835,  when  she  sued  for  her  share  in  only  six  villages.  He  then 
refers  to  a  bazdawa  filed  in  that  suit  by  the  plaintiff,  in  which, 
according  to  the  Principal  Sudder  Ameen,  she  relinquishes  her 
claim  upon  the  rest  of  the  property  ;  he  quotes  the  opinion  of 
another  judicial  officer  recorded  in  a  miscellaneous  proceeding, 
18th  November  1843,  to  the  effect,  that  the  suit  was  barred  by 
lapse  of  time ;  and  he  concludes  by  dismissing  the  claim  under 
the  statute  of  limitations* 

It  appears  to  the  Court  that  this  decision  is  founded  on  an 
assumption,  and  that  it  has  not  disposed  of  the  pleas  advanced 
by  the  parties.  It  is  not  clear  when  the  Principal  Sudder  Ameen 
considers  the  right  of  action  to  have  accrued  to  the  plaintiff.  If 
the  date  of  attaining  majority  be  intended,  that  supposition 
involves  the  assumption  that  the  Court  of  wards,  and  the  brothers 
of  the  plaintiff,  had  entirely  set  her  aside,  and  that  their  posses- 
sion was  adverse  possession,  which  is  one  of  the  principal  points 
disputed  in  the  case,  but  one  which  has  not  been  determined.  If 
the  date  of  the  first  transfer,  namely,  19th  April  1833,  be  intended, 
it  is  by  no  means  clear  that  the  lapse  had  occurred,  for  the 
period  during  which  a  nonsuited  case  is  pending  is  allowed  in 
calculating  the  12  years  prescribed  by  law^  and  the  suit  for  ^ 
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sfaare  in  six  villages,  ultimately  nonsuited^  was  pending  in  the 
Courts  upwards  of  four  years.  Whether,  under  any  circumstances, 
the  claim  of  the  plaintiff  to  the  villages  formerly  sued  for  could  be 
preserved,  and  the  clidm  to  the  remainder  be  extinguished  is  a 
point  which  does  not  at  present  arise. 

The  bazdawa  noticed  by  the  Principal  Sudder  Ameen  cannot, 
in  the  judgment  of  the  Court,  be  considered  as  a  formal  renun- 
ciation of  claim.  It  is  a  petition  dated  20th  February  1840, 
presented  to  the  Court  a  few  days  before  the  former  case  was 
nonsuited)  and  means  only  that  the  plaintiff  would  be  contented 
with  whatever  she  could  get  from  the  Court.  The  petitioner 
evidently  anticipated  a  nonsuit,  and  was  anxious  not  to  lose  by  a 
technicality  the  advantage  of  having  already  obtained  two  deci- 
sions in  her  favor,  for  such  was  the  case.  Circular  Order  1 1  th 
January  1889  had  been  issued  long  after  the  institution  of  the 
suit  brought  in  1835  for  a  portion  of  the  inheritance. 

Neither  can  any  weight  be  attached  to  the  other  document 
quoted  by  the  Principal  Sudder  Ameen  in  support  of  his  decision : 
the  plaintiff  having  been  nonsuited  in  1840  for  not  claiming  her 
whole  inheritance,  (an  order  which  could  not  be  passed  under  the 

E resent  practice),  prepared  to  sue  for  the  whole,  but  for  this  she 
ad  not  the  means,  and  therefore  she  applied  for  leave  to  sue  as  a 
Sauper,  In  the  course  of  the  enquiry  under  Act  IX.  of  1839,  the 
udge  recorded  a  proceeding  dated  18th  November  1845,  from 
which  it  is  to  be  gathered  that  the  Judge  was  impressed  with  the 
idea  that  the  contemplated  suit  could  not  be  instituted,  and  that 
a  bazdawa  bad  formerly  been  filed.  Both  of  these  assumptions 
were  answered  by  the  pauper's  agent  at  the  time.  He  said  in 
regard  to  the  first  matter,  that  the  defendants  had  been  khuber- 
geeran,  and  in  regard  to  the  second,  that  she  desired  only  to  get 
a  decree  for  something,  however  little,  so  that  a  nonsuit  might  be 
avoided.  Such  a  document  as  this  is  in  favor  of  the  plaintiff 
rather  tini&^e  defendants. 

The  point  to  be  deteris?ned  is  the  date  upon  which  the  right 
of  action  accrued  to  the  plaintiff:  she  maintains  the  possession 
of  the  Court  of  wards  and  of  her  brothers  could  not  be  held  to  be 
adverse  possession.  She  adduces  the  fact  that  her  brothers 
attended  to  her  wants,  and  in  support  of  the  principle,  that  the 
possession  of  a  brother  is  not  adverse  as  against  his  own  sister ; 
she  refers  to  a  precedent  of  the  Calcutta  Court,  29th  March  1798  ; 
she  asserts  that  she  compliuned  in  Court  as  soon  as  she  believed 
herself  to  be  injured,  and  she  would  therefore  have  the  cause  of 
action  to  be  held  to  have  arisen  at  the  date  of  preferring  her 
suit.  The  Principal  Sudder  Ameen  has  taken  no  notice  of  all  this* 
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Tlie  Court  considering  the  decree  of  the  lower  Court  to  be 
incomplete,  reverse  it,  and  remand  the  suit  to  his  file  for  retriil 
with  advertence  to  the  foregoing  observations* 


Th&  14th  Skptembbr,  1850. 
Prbsbnt: 
A.  W.  BEGBIE, 

JUDGB. 

CASE  No.  201  OP  1850. 

Special  Jppeal  from  the  decision  of  Mr.  J.   Mercer^    Principal 
Sudder  Ameen  of  Furruckabad,  dated  29th  December  1849» 

BOODR  SINGH,  (Defendant,)  Appellant, 

verstis 
PIRTHEE  SINGH,  (Plaintiff,)  Rbspondbnt. 

This  suit  was  formerly  remanded  for  retrial  for  the  reason 
recorded  in  this  Court's  judgment  under  date  Iltb  September 
1849,  which  will  be  found  in  the  printed  decisions  for  that  month. 
The  judgment,  which  was  deemed  faulty,  was  passed  by  the 
Officiating  Principal  Sudder  Ameen,  Mr.  Kirke.  The  object  of 
the  suit  is  to  redeem  the  mortgage  of  a  bagh  and  the  mesne  pro- 
ceeds thereof.  The  Officiating  Principal  Sudder  Ameen  bad 
dismissed  the  plaintiff's  suit^  on  the  ground  of  his  not  being 
personally  entitled  to  any  portion  of  the  Imghj  overlooking  the 
circumstance  that  he  sued  not  only  on  his  own  behalf  but  also 
on  that  of  his  two  cousins,  whose  guardian  he  professed  to  be. 
It  was  to  remedy  this  defect  in  the  judgment  that  the  case  was 
remanded,  and  the  Principal  Sudder  Ameen  has  now  decreed  io 
favor  of  the  plaintiff  for  possession  of  the  bagh,  and  the  value  of 
certain  trees,  and  dismissed  the  claim  to  wasildt.  The  substance 
of  his  judgment  is  as  follows.  That  the  plaintiff  has  no  right  to 
wasildt  J  the  sum  realized  during  the  period  of  mortgage  not  being 
more  than  sufficient  to  cover  the  principal  and  interest  of  the 
mortgage  debt,  and  the  charges  on  the  property  ;  that  the  value 
of  the  trees  cut  down  is  Ks.  24 ;  that  the  defendant's  statement  as 
to  his  having  purchased  the  bagh  was  not  proved ;  that  although 
Jodhun  Singh,  (being  one  of  the  minors,  on  whose  behalf  the 
plaintiff  professed  to  sue),  had  petitioned  the  Court  to  say  that  be 
was  of  age,  and  had  no  claim  against  defendant,  this  was  no  bar 
to  a  decree  being  passed;  as  the  suit  was  for  redemption  of  a 
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mortgage,  and  could  not  be  brought  piecemeal,  and  if  Jodhun 
Singh  had  any  clium  to  prefer^  it  could  not  be  attended  to  in  the 
present  suit. 

A  special  appeal  was  granted  to  try,  ^^  whether  the  Principal 
^^  Sudder  Ameenns  decision  is  not  defective,  inasmuch  as  he  has 
^'  omitted  to  record  any  opinion  as  to  the  plaintiff's  right  to  bring 
'^  this  suit,  either  as  heir  to  the  original  mortgager,  or  as  the 
^^  guardian  of  Jodhun  Singh  and  Zubur  Singh/' 

JODGMCNT. 

This  case  having  been  formerly  remanded  for  the  reason  above 
given,  the  whole  case  was  reopened,  and  the  Principal  Sudder 
Ameen  should  have  recorded  his  opinion  on  both  the  points  spe- 
cified in  the  certificate  of  special  appeal,  as,  upon  the  finding  as 
regards  them,  depends  the  right  of  the  plaintiff  to  institute  this 
suit.  The  former  decision  of  the  Officiating  Principal  Sudder 
Ameen  having  been  annulled,  that  officer's  finding,  as  to  the  first 
point,  is  not  to  be  considered  as  in  any  way  binding  on  the  Prin* 
cipal  Sudder  Ameen,  or  prohibitory  of  his  recording  his  own 
opinion,  whether  that  opinion  be  in  accordance  with,  or  in  oppo- 
sition to,  the  opinion  of  the  Ofllciating  Principal  Sudder  Ameen* 
It  was  also  necessary  for  the  Principal  Sudder  Ameen  to  state 
his  opinion,  whether  or  not  the  plaintiff  was  really  the  guardian 
of  Jodhun  Singh  and  Zubur  Singh :  this  being  the  point  for  the 
determination  of  which  the  suit  was  formerly  remanded,  and 
which  is  now  more  necessary  than  ever,  seeing  that  Jodhun 
Singh  has  since  come  forward  declaring  that  he  is  of  age,  deny- 
ing that  pluntiff  is  his  guardian,  and  announcing  all  claim  to  the 
bagh. 

Considering  the  judgment  of  the  Principal  Sudder  Ameen 
defective,  I  annul  the  decision,  and  remand  the  case,  in  order 
that  he  may  pass  a  fresh  decision  with  reference  to  the  foregoing 
observations. 
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Thb  14th  Septbmbbb,  1850. 

Pbksknt : 

A.  W.  BEGBIE, 

JUDGK. 

CASE  No.  200  or  1850. 

Special  Afypealfrom  the  decision  of  Moulvee  Khadim  Hoossein 

Khan  Buhadur,  Principal  Sudder  Ameen  of  Cawnpinre, 

dated  '23rd  May  1850. 

BHAGOO  KHAN,  (Plaintiitf,)  Appellant, 

versus 

BHOWANNEE  and  others,  (DBrBNOANTS,)  Rkspondbmts. 

Plaintiff  sued  to  recover  possession  of  a  piece  of  groaod, 
€omprisin«:  about  18  square  yards,  and  a  babool  tree,  also  to 
close  a  door  opened  by  the  defendants  on  the  said  ground.  He 
stated  that  he  had  always  had  possession  of  the  ^ound,  and  bad 
planted  the  tree.  Tlie  defendant  Khurkhund^'s  house  was  situate 
to  the  north  of  plaintiff's  suhun^  the  back  of  the  former  beiuj^ 
opposite  to  the  front  of  the  latter,  Khurkhundee  had  sold  his 
house  to  the  two  other  defendants,  who  during  the  night,  and 
without  the  knowledge  of  plaintiff,  had  opened  a  new  door  at  the 
back  of  Khurkhundee's  house,  and  eventuaily  usurped  possessioo 
of  plaintiff^s  suhitn  and  babool  tree. 

Khurkhundee,  defendant,  stated  in  reply,  that  the  disputed 
land  was  waste,  and  had  always  been  in  his  possessk>n,  and  that 
plaintiff's  claim  was  vexatious,  llie  other  defendants  stated  that 
they  had  purchased  the  ground  and  house  from  Khurkhundee,  and 
had  obtained  possession  from  that  date :  they  denied  having  opened 
a  new  door,  and  affirmed  that  it  was  plaintiff's  object,  by  niean:| 
of  this  suit,  to  close  the  passage,  which  had  always  existed 
between  the  houses. 

The  Moonsiff  decreed  in  favor  of  plaintiff's  claim,  observing 
that  the  land  and  tree  were  proved  to  be  the  property  of,  and 
had  long  been  in  his  possession.  All  his  witnesses  deposing  to 
that  effect,  some  even  declaring  that  the  tree  had  been  planted 
by  him  to  their  knowledge,  that  there  could  not  be  a  clearer 
proof  of  the  plaintiff's  right  than  the  proved  fact  of  his  having 
planted  the  tree,  and  enjoyed  its  produce ;  that  it  was  also  proved 
that  the  defendant,  Khuikhundee,  never  bad  access  to  the  groimd. 
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there  being  a  higli  wall  between  the  premises ;  tliat  tlie  fact  of 
the  ground  being  at  the  back  of  defendant's  hoHse>  and  in  frtmt 
of  plaintiffs^  was  also  favorable  to  the  claim  of  the  latter ;  that 
it  was  proved  that  the  egress  from  Khurkhundee's  house  was 
from  the  mnrth-westj  and  not  by  way  of  the  disputed  ground ; 
that  the  defendants,  Bhowanuee  and  Choonna,  had,  since  they 
purchased  Khurkhundee's  house,  broken  a  new  door  through 
the  wall  of  partition ;  that  had  the  ground  belonged  to  Ehur- 
khundee,  it  would  surely  have  been  specified  in  the  deed  of  sale 
executed  by  that  person  in  favor  of  the  other  defendants,  which 
it  was  not ;  that  the  statement  of  defendants'  witnesses,  as  to  the 
tree  being  in  possession  of  Khurkhundee,  was  not  to  be  credited, 
being  full  of  contradictions,  which  the  Moonsiff  proceeds  to 
specify.  He  therefore  decided  that  plaintiff  should  obtain  pos- 
session of  the  ground  and  tree,  and  that  the  defendants  should  close 
the  door  to  such  an  extent  as  would  prevent  ingress  and  egress 
thereby  into  and  out  of  the  disputed  ground ;  and  he  further 
directed  that  a  drain  under  the  wall,  lately  opened  by  defendants, 
should  also  be  closed. 

In  appeal  the  Principal  Sudder  Ameen  reversed  the  Moon- 
si  ff's  decision,  observing  that  the  Moonsiff  had  directed  the 
door  to  be  closed,  but  that  the  passage  should  remain  opeti,  which 
was  absurd  and  unintelligible;  for  if  the  door  was  closed,  of 
course  the  transit  thereby  would  be  closed  also;  that  the  land, 
in  his  opinion,  belonged  to  neither  party,  but  was  open  to  the 
passage  of  both,  and  the  tree  of  spontaneous  growth ;  that  the 
claim  of  the  plaintiff  was  vexatious,  and  the  appeal  of  defend- 
ants reasonable. 

A  special  appeal  was  granted  to  try,  ^'  whether  the  Principal 
'^  Sudder  Ameen  has  rightly  understood  the  Moonsiff^s  decision, 
**  which  he  has  reversed,  and  whether  he  has  not  departed  from 
^^  judicial  usage,  in  reversing  the  Moonsiff's  decision  without 
*^  controverting  the  reasons  on  which  that  decision  was  based.'' 

Judgment. 

The  decision  of  the  Principal  Sudder  Ameen  is,  in  the 
judgment  of  this  Court,  most  unsatisfactory.  He  has  misunder- 
stood the  order  of  the  Moonsiff,  who  has  not  been  guilty  of  the 
absurdity  imputed  to  him  by  the  Principal  Sudder  Ameen.  His 
meaning  is  quite  clear :  he  directed  the  door  to  be  closed  to  such 
an  extent  as  would  prevent  ingress  and  egress  between  the  defend- 
ants^  house  and  the  pUiintiff'^s  ground.  The  Moonsiff  has  given 
his  reasons  at  length  for  decreeing  in  favor  of  the  plaintiff.  The 
Principal  Sudder  Ameen  has  givenno  reason  whatever ^  (except 
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the  erroneous  one  above  specified)  for  overruling'  that  dedsion, 
nor  has  he  attempted  to  refute  a  single  argument  adduced  by 
the  MoonsifF.  It  was  the  Principal  Sudder  Ameen's  duty,  brfore 
he  reversed  the  judgment  of  a  lower  Court,  to  show,  or  attempt 
to  show,  that  the  reasoning,  on  which  that  judgment  was  based, 
was  fallacious.  It  is  impossible  to  uphold  a  judgment  so  fanhf 
and  incomplete.  I  accordhigly  annul  the  decision  of  the  Princi- 
pal Sudder  Ameen,  and  remand  the  case,  in  order  that  a  ner 
decision  may  be  passed  which  may  not  be  obnoxious  to  the  okgec- 
tions  now  taken. 


Thb  16th  Sbptkmbbr,  1850. 

Prbsbnt  .* 

A.  W-  BEGBIE, 

H.  LUSHINGTON, 

JaOGBB, 
AND 

H.  W.  DEANE, 

OPrO.   JUDGB. 

CASE  No.  13  OF  1850. 

Special  Appeal  from  the  decision  of  S.  S.  Brown,  Esq.,  Judge  af 

Goruckpore,  dated   2Jth  December  1848. 

BHOLANATH  RAI  and  othbrs,   (Defendants,) 
Appellants, 

versus 

SURUBJEET  RAI  and  othbrs,  (Plaintiffs,)  Rbsponobnts. 

For  the  particulars  of  this  case  the  reader  is  referred  to  the 
printed  decisions  of  the  Zillah  Courts  for  December  1848,  and 
July  1849.  It  is  to  be  noted,  however,  that  it  is  to  the  decision 
of  the  Judge,  dated  27th  December  1848,  that  the  certificate  of 
special  appeal,  which  has  been  given  iu  the  terms  hereinafter 
stated,  applies. 

The  planitiffs  and  defendants  in  this  case  are  shown  to  have 
formerly  held  separate  possession  in  equal  moieties  of  mouzah 
Mehdea.  That  estate  was  sold  for  arrears  of  revenue,  and  suits 
to  reverse  the  sale  were  afterwards  successfully  instituted  by  both 
parties.    The  plaintiffij  obtained  their  decree  iH>mewhat  later 
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than  the  defendants^  that  is,  in  1825,  but  they  did  not  put  it  in 
execution  at  the  time.  The  defendants,  on  the  other  hand,  sued 
out  execution  of  their  decree,  and  obtained  from  the  Revenue 
Authorities,  engagements  for  mouzah  Mehdea,  as  proprietors  of 
one-half,  and  as  managers  of  one-half  on  the  part  of  the  plaintiffs. 
On  the  occasion  of  a  general  demarcation  of  lands  in  1833,  a 
tract  in  the  cultivation  of  an  ancestor  of  the  defendants  was 
measured  within  the  ruqbeh  of  mouzah  Mehdea,  but  the  Settle- 
ment Officer,  on  application  made  by  the  defendants,  and  after 
establishment  of  their  right,  again  separated  the  tract  from  the 
khuireh  of  mouzah  Mehdea,  constituted  it  into  a  new  mehal,  by 
name  Arazee  Nukka^  and  confirmed  the  defendants  in  possession 
of  it.  Against  this  proceeding  the  pldntiffs  preferred  remon-^ 
strances  to  the  superior  Revenue  Authorities,  but  in  vain.  They 
then  moved  the  Civil  Court  by  petition  in  the  miscellaneous 
department,  but  with  the  like  result.  Their  present  suit  is 
brought  to  be  put  in  possession  of  one  moiety  of  the  new  mehai, 
known,  as  above  stated^  by  the  name  of  Arazee  Nukka. 

It  was  answered  by  the  defendants  in  the  lower  Court  that 
they  had  held  uninterrupted  possession  of  the  new  mehal  since 
1832,  and  that  their  proprietary  title  to  it  was  formally  recog- 
nized by  the  Settlement  Officer  in  1833,  and  it  was  pleaded,  that 
such  being  the  position  of  aflbirsi  the  suit  of  the  plwitiffs  was 
barred  by  lapse  of  time. 

The  Moonsiff,  finding  that  more  than  twelve  years  had 
elapsed  since  the  order  of  the  Settiement  Officer,  in  favor  of  the 
defendants,  had  been  carried  out,  dismissed  the  claim  under  the 
statute  of  limitations. 

The  Judge,  in  appeal,  overruled  this  decision,  and  observed 
<<  the  plea  of  the  defendants  and  the  decision  of  the  Moonsiff  are 
wrong.  The  limitation  law  is  not  applicable  to  the  case,  and  the 
possession  obtained  by  the  defendants,  by  means  of  the  revenue 
Courts,  in  the  interim  of  the  plaintiffs'  decree  and  its  execution, 
cannot,  under  the  circumstances,  be  held  to  be  advei^  posses- 
sion. As  the  suit  has  been  brought  within  ten  years  of  the  close 
of  the  execution  of  the  decree  in  1836,  there  is  no  bar  in  law  to 
a  decision  on  the  merits  now.'' 

A  special  appeal  was  admitted  to  try,  whether  or  not  the  suit 
is  barred  by  the  law  of  limitations. 

The  Court  are  not  prepared  to  acquiesce  in  the  view  which 
the  Judge  has  taken  of  this  case.  In  their  opinion,  the  cause  of 
action  arose  in  1833,  when  the  new  mouzah  was  formed,  and 
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possession  of  it  awarded  to  the  defendants  under  the  order  of  the 
Settlement  Officer,  consequently^  a  suit  brought  after  the  expia- 
tion of  wore  than  twelve  years  from  1833,  is,  as  ruled  by  the 
Court  of  first  instance,  barred  by  lapse  of  time.  It  will  tend 
materially  to  a  clear  and  unclouded  view  of  this  subject,  to  exdode 
from  present  conaderation  the  proceedings  undertaken  by  the 
two  parties  for  tl>e  recovery  of  their  respective  shares  in  moiiaah 
Mehdea.  For,  without  doubt,  if  It  be  supposed  that  no  balaooet 
bad  accrued  in  mouzah  Mehdea,  no  sale  for  arrears  had  taken 
place,  nor  suits  had  been  brought  to  set  the  sale  aside,  a  dm 
preferred  by  any  party  for  possession  of  a  portion  of  the  nev 
mehal  would  of  necessity  be  held  to  be  barred  or  not,  accordio^ 
as  it  might  be  preferred,  within  twelve  years  from  the  date  of  the 
recognition  of  the  new  mebaly  and  possession  of  it  by  those  to 
whom  the  Settlement  Officer  assigned  it*  It  is  evident^  thereiore, 
that  the  decree  in  favor  of  the  pladntiSs,  for  a  share  of  mouzah 
Mehdea,  is  strictly  Mmltable,  in  its  appliGi^ion,to  mouzah  Mehdea 
proper,  and  cannot  generate  consequences  which  would  not  bare 
existed  if  the  decree  had  never  been  passed.  The  decree  for  a 
share  of  mouzah  Mehdea  bears  Wlbin  it  no  efficacy  to  cure  the 
defect  of  omission  to  sue  withiAthe  period  fixed  by  lair  fori 
sliare  of  the  distinct  and  independent  estate  of  Arazce  Naida. 
On  the  above  considerations  the  Court  annul  the  decison  of  the 
ZiUah  Judge,  and  dismiss  the  suit  of.  the  plainiiffa^  with  all  costs. 
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Thr  16th  Sbptbmbbr,  1850. 

Prbsbnt : 

A.  W.  BEGBIE, 

AND 

H.  LU8HINGT0N, 

JUDGBS^ 
AND 

H.  W.  DEANE, 

Offg.  Judob. 

CASE  No;  103  or  1850. 

Special  Appeal  frma  the  decision  of  A.  Speir»,  Esq.,  Judge  of 
Caumpore,  dated  9lst  December  1849. 

DOORGAPERSHAD  and  OTHBBi,   (DbfbndantsJ 

Appbllants, 

versus 

THAN  SINGH  and  othbrs,  (Plaintipps^)  Bbspondbnts. 

Tbe  historjr  of  this  ease  is  given  in  the  printed  decisions 
of  the  Zillah  Courts  for  December  1849^  page  150. 

A  special  appeal  was  admitted  to  determine,  Istly,  whether 
the  Judge  was  not  in  error  in  omitting  to  dispose  of  the  plea 
of  tbe  d^endants,  that  tbe  suit  is  barred  by  the  statute  of  limita- 
tions^ and^  3ndly^  whether  he  has  not  proceeded  in  opposition 
to  judicial  usage,  in  holding  the  defendants  liable  for  a  share  of 
a  debt  to  which  they  were  not  contracting  parties. 

The  Court  find  on  a  reference  to  the  record,  that  tbe  plea 
of  bar  by  lapse  of  time  was  set  up  by  the  defendants,  both  in  the 
Court  of  the  Principal  Sudder  Ameen  and  of  the  Judge,  and 
that  the  validity  of  this  plea  was  not  subjected  to  examination 
by  either  tribunal.  This  being  the  case,  it  is  not  necessary  for 
the  Court  to  enter  on  the  second  point  noticed  in  the  certificate. 
The  Court  are  constrained  to  remand  the  suit  to  tbe  file  of  the 
Principal  Sudder  Ameen  in  order  to  its  re4tearing,  with  reference 
to  the  first  point  of  the  certificate. 


28 
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T«B  16th  September,  1850, 

Present  : 
A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

Judges, 

AND 

H.  W.  DEANE, 

Opfo.  Judge. 

CASE  No.  113  OP  1850. 

Special  Appeal  from  the  decision  of  Moulvee  Khadim  JBoossem 

Khaity  Principal  Sudder  Ameen  of  Cawnpore, 

doled   3lst  January   1850. 

MANICK  SINGH,  (Dependant,)  Appellant, 

versus 

MENDHEE  SINGH,  (Plaintiff,)  Respondent. 

The  plfuntiff  and  defendant  in  this  suit  are  brothers.  The 
plaint  sets  forth,  that  Bishen  Singh  was  indebted  in  the  sum  of 
Bs.  280to  Ousan  Singh,  the  father  of  plaintiff  and  defendanl, 
and  that  he  remitted  that  money  by  a  hoondee  to  one  of  the  bro- 
thers, the  defendant.  The  pldntiff  accordingly  has  saed  his 
brother  for  half  of  the  amount  remitted,  as  heir  of  his  fattier. 
Bishen  Singh  was  not  made  a  defendant,  but  having  been  sum- 
moned as  a  witness  on  the  part  of  the  plaintiff,  refu^  to  corro- 
borate the  pltdntiff's  statement,  and  asserted  that  the  money  be 
had  sent  to  the  defendant  was  not  sent  as  a  debt  due  to  the  estate 
of  Ousan  Singh,  but  was  lodged  in  the  defendant's  hands  in  trust, 
for  special  purposes* 

The  Principal  Sudder  Ameen,  trying  the  case  in  appeal, 
decreed  in  the  pluntiff's  fayor. 

A  special  appeal  has  been  granted  to  try,  ^'  whetbar  die 
'<  Principal  Sudder  Ameen  has  not  acted  in  opposition  to  judidal 
^^  usage,  in  giving  the  plaintiff  a  decree  against  the  defendant  f«r 
'^  monies  said  by  the  plaintiff  to  be  due  to  him  from  a  third  party, 
<'  Kishen  Singh,  the  said  third  party  not  having  been  made  a 
^^  defendant  in  the  suit.'' 

The  Court  are  agreed  in  opinion  that  the  judgment  is  imper- 
fectj  and  cannot  be  mfuntained  m  its  present  shape.  They  entirely 
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recognize  the  general  principle  of  leaving  it  optional  with  plain* 
tiffs  to  sue  whom  they  will,  as  also  that  a  decree  affects  none 
other  than  parties  concerned,  but  at  the  same  time,  if  a  plaintiff 
so  bring  his  suit,  that  a  decree  cannot  be  passed  in  his  favor 
without  affecting  the  interests  of  a  person  not  impleaded,  the 
plaintiff  must  be  prepared  for  the  consequences  which  attach  to 
the  institution  of  a  suit^  of  which  the  scope  is  too  narrow  to 
admit  of  ac^udication.  It  is  obvious  that  the  present  decree 
altogether  does  away  with  the  allegation  of  Bishen  Singh,  that 
the  money  remitted  by  him  had  nothing  to  do  with  the  debt^ 
which  has  been  pleaded  by  the  plfuntiff  to  be  owing  to  his  father 
by  Bishen  Singh,  notwithstanding  that  that  point  has  not  been 
tried  as  against  Bishen  Singh,  and  Bishen  Singh  has  had  no 
opportunity  of  offering  a  defence  upon  it.  The  Court  do  not 
find  it  necessary  to  nonsuit  the  plaintiff,  but,  under  the  authority 
of  a  precedent  of  the  Calcutta  Court  of  10th  December  1832, 
Select  Reports,  they  remand  the  suit  to  the  Court  of  first  instance^ 
in  order  that  it  give  the  plaintiff  the  option  of  including  Kishen 
Singh  as  a  party  to  the  suit  by  supplemental  bill. 


Thb  16th  September,  1850« 

Present  : 

A.  W.  BE6BIE, 

JCTOOB, 

H.  W-  DEANE, 

Offg*  Juoge^ 

AND 

S.  S.  BROWN, 

Ofpg*  Addl.  Judge, 

CASE  NoTt?  of  I860* 

Special  Appeal  from  the  decision  of  R.  J.  Tayler,  Esq., 

Judge  ofJounpore^  dated  \9th  June  1849. 

DABEEDIAL  SINGH  and  otHbas,  (Plaintiffs,)  Appbllants, 

versus 

SUDHEEa  SINGH  and  othbrs,  (Defendants,) 

Respondents* 

The  particulars  of  this  case,  which  hare  been  g^ren  in  the 
printed  decisions  of  the  month,  are  briefly  these.  PltuntiffSs  state 
that  they  held  an  hereditary  share  of  one  anna  eleyen  pie  ia 
mouzah  Serowlee  jointly  with  Sheozore  Singh,  and  lived  tc^iether 
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as  a  joint  family.  Sheozore  Singii's  name^  as  being  the  head  tf 
the  family,  was  entered  hi  the  share  in  the  records  and  tillage 
papers.  8heosore  Singh  feU  in  arrears  of  rent  to  the  fianuer  of 
the  nionzah,  and  a  decree  was  obtained  against  htm,  in  aaiisfee- 
tion  of  which  his  rights  and  interests  were  sold  by  auction.  The 
sale  purchaser  afterwards  ousted  the  plaintiffs)  who  brought  thew 
suit  to  recover  possession  of  three  parts  out  of  the  four  in  the 
share,  with  wasildt.  Defendants  in  answer  denied  that  plaintiA 
had  ever  had  possessioni  and  declared  the  s«it  to  be  a  coHssife 
one. 

The  Principal  Sudder  Ameen  laid  down  two  points  to  be 
determined  In  the  suit,  Ist^  whether  there  was  proof  of  joint 
possession  prior  to  the  sale  \  and  2nd,  whether  the  plaintiffs 
were  liable  for  any  part  of  the  arrears  decreed  against  Sheomre 
Singh.  I'he  decision  on  these  points  was,  that  there  was  no 
proof  of  joint  possession,  and  that  liability  was  proved  fron 
piaintiflTs  own  showing,  and  the  suit  was  atHH>rdingly  dismissed. 
In  appeal,  the  Judge  accepted  and  upheld  the  decision. 

A  special  appeal  was  graated  to  try,  whether  the  lower  Courts 
had  correctly  determined,  that  when  brothers  live  together  a 
separate  record  of  the  rights  of  each  in  the  Government  books  is 
necessary  to  prove  their  individual  possession  ;  and  2ndly,  whe- 
ther, when  the  rights  and  interests  of  one  brother,  Sheozore 
Singh,  were  singly  sold  in  satisfaction  of  a  decree,  the  Courts 
were  correct  in  deciding  that  the  rights  and  interests  of  the 
other  brothers  were  included  in  the  sale.  This  certificate  was 
amended  under  the  provisions  of  Section  8,  Act  III.  of  1843, 
by  the  addition  of  the  words  *'  the  above  two  findings  bdog 
inconsistent  with  each  other/' 

With  regard  to  the  first  point,  the  Court  observe,  that  the 
decision  does  not  rest  on  the  single  point  inserted  in  the  certifi- 
cate. Other  reasons,  drawn  from  the  evidence,  are  brought^  into 
the  judgtnenta  of  the  Courts,  and  this  part  of  the  certificate 
cannot  therefore  be  sustained*  Under  the  second  point,  they 
observe,  that  the  finding  of  the  Courts  is  in  direct  opposition  ta 
the  established  rule  of  decrees  not  being  executable  aigcunst  anf 
but  the  party  decreed  against.  In  addition  to  the  detect  in  law, 
in  this  finding,  a  manifest  inconsistency  is  shown  in  the  grounds  of 
judgment  in  connexion  with  this  point  of  the  certificate,  which 
will  preclude  any  correction  of  the  error  in  this  Court.  In  the 
first  part  of  their  judgment,  the  Courts  say  that  parcenery  is  not 
proved,  and  that  the  suit  is  collusive.  In  the  latter  part,  they  say 
that  parcenery  is  proved,  and  that  the  plaintiffs'  rights  and  Inter- 
eats  were  liable  equally  with  Sheooore  (Singh's. 
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The  decisions  of  both  Courts  have  been  vitiated  by  these 
defects,  and  the  Court  accordingly  annul  them,  and  remand  the 
case  for  retrial  in  the  Court  of  first  instance.  The  Court  remark 
that  the  Principal  Sudder  Ameen  has  discredited  the  oral  evi- 
dence for  the  plaint  on  the  ground  of  discrepancies,  which,  it  is 
added,  are  ^'  |^n  and  obvious/'  Unless  the  discrepancies  are 
noted,  it  will  not  be  easy  for  the  Appellate  Court  to  Judge  of  the 
sufficiency  of  this  reason.  In  taking  up  the  case  again,  the  Prin« 
dpal  Sunder  Ameen  will  be  careful  to  note  what  ti^se  discrepant 
cies  are,  if  he  should  still  consider  them  fatal  to  the  witnesses's 
credit*    The  stamp  will  be  refunded,  and  costs  charged  as  usual. 


Thb  16th  Ssptembbr,  18&0. 

Prbsbnt : 

A.  W.  BEGBIE, 

JVDQE, 

H.  W.  DEANE, 

Offg.  Judgm, 

AND 

S.  S.  BROWN, 

Offg.  Addl.  Jcjdgb. 

CASE   NoTis  OF  1850. 

Befular  appeal  from  the  decision  of  Moulvee  Kurreemoollah 

Khan,  Principal  Sudder  Ameen  of  Agra, 

dated  \Mh  January  1850. 

LUCHMUN  KOOUR,  motbkr  and  guardian  of 

BUHADUR  SINGH,  and  wifb  of  HURDEO 

SINGH,  (Plaintiff,)  Appellant, 

verms 

MUDAREB  LALL  and  HURDEO  SINGH,  (Dbfbndants,) 

Rbsfondbnts. 

This  snit  has  been  brought  for  the  annulment  of  a  deed  of 
sale  of  mouzah  Tikatur,  pergunnah  Juleysir,  execvted  by  Hnr- 
deo  Singh  in  favor  of  Mmlarcc  Lall,  purchaster,  under  the  Hindoo 
Law,  which  protiibitsthe  alienation  of  hereditary  property. 

The  particulars  of  the  case,  as  set  forth  hi  the  pleadings, 
are  as  follow.  Hurdeo  Singh,  the  registered  proprietor  of  tnou* 
zah  Tikatur,  executed  a  deed  of  sale  of  the  monxah,  in  1846,  in 
fiavor  of  Mttdaree  Lair    The  nunuab  had  preriously  been  mort* 
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gaged  to  another  party^  and  Hurdeo  Singh  had  brooght  a  svit 
for  redemption,  which  had  been  decreed  him  in  1845,  together 
with  a  sum  of  Rs.  9,817-6,  which  were  proved  to  have  bees 
received  by  the  mortgagee  in  excess  out  of  the  profits.  The 
mortgagee  appealed  bis  case  to  this  Court,  and,  shortly  afterwards, 
the  deed  of  sale,  now  executed  was  given  to  Mudaree  LalJ,  and 
was  confirmed  by  decrees  of  Court  obtained  upon  it  by  Uie  pur- 
chaser against  Hurdeo  Singh.  Hurdeo  Singh  then  appeared  in 
the  appealed  suit  of  the  mortgagee  in  this  Court,  and,  Dotwith- 
standling  the  previous  decree  in  his  favor,  in  the  matter  at  issue, 
acJknowledged  to  a  balance  of  Rs.  19,500  being  still  due  to  the 
mortgagee,  who,  thereupon^  withdrew  his  appeal.  Mudaree  LaH, 
purchaser,  afterwards  brought  a  suit  for  po^ession  and  wasUat 
against  Hurdeo  Singh  and  die  mortgagee^  and  obtained  decrees. 

The  wife  of  Hurdeo  Singh  now  brings  her  suit  in  behalf 
of  Hurdeo  Singh's  son,  a  minor,  in  order  to  set  aside  the  sale 
to  Mudaree  Lall,  on  the  ground  that  the  alienation  of  his  here- 
ditary propertv  by  Hurdeo  Singh,  to  the  detriment  of  his  heirs, 
was  illegal  and  void  by  Hindoo  Law,  and  she  explains  her  siknoe 
during  the  progress  of  the  previous  litigation,  by  stating,  that 
she  was  living  at  her  father's  house  in  the  Mynpoorie  district, 
and  had  not  heard  of  it* 

Mudaree  Lall,  defendant,  objected  that  the  plaintiff  had  no 
right  of  action  on  behalf  of  her  son  during  the  father's  life-time. 
He  justified  the  legality  of  the  sale  in  law  on  the  ground  of 
urgent  necessfty,  and  pleaded  that  the  suit  was  a  collusive  one, 
and  had  been  tried  as  a  last  expedient,  after  other  attempts  to 
set  aside  the  sale  had  failed. 

Hurdeo  Singh,  who  had  been  made  co-defendant,  in  his 
answer,  denied  the  validity  of  the  sale  in  law,  and  supported 
the  pldnt. 

The  Principal  Sudder  Ameen  called  upon  the  Pundit  of  this 
Court  for  a  bywmta,  which  ruled  that  the  alienation  of  heredi- 
tary property,  by  the  head  of  a  family,  during  the  minority  of  the 
sons  or  brothers,  was  lawful,  if  made  for  their  support,  or  for 
the  services  of  religion,  or  other  pressing  necessity,  measeebuty 
and  decided  that  the  circumstances  did  establish  a  case  of  urgent 
necessity  sufficient  to  justify  the  sale,  as  it  was  shown  that  the 
decrees  of  creditors  were  in  execution  against  Hurdeo  Singh  at 
the  time  for  which  the  mouzah  had  been  advertized  for  sale,  and 
that  Hurdeo  Singh  was  himself  in  confinement  in  the  Muttra 
Jail  under  a  criminal  prosecution,  and  had  been  fined  Rs.  100. 
Tt^e  PrincipsU  Sudder  Ameen  then  reviewed  the  past  litigatioiif 
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and  concluded  that  the  suit  was  a  collusive  one»  A  remark  was^ 
added  at  the  end  of  the  judgment^  to  the  etTect,  that  the  mother 
had  no  right  of  guardianship  during  the  father's  iife-time^  aihi 
that  it  rested  with  the  son  to  sue^  after  attaining  bis  majority^  if 
he  considered  himself  aggrieved. 

The  first  objection  urged  in  appeal  is,  that  the  evidence  for 
the  pliunt  had  not  even  been  adverted  to  in  the  judgment  of  the 
lower  Courty*Snd  that  the  decision  was  a  one-sided  one.  This 
plea  is  not,  in  the  Court's  opinion,  mfuntainable.  Although  the 
lower  Court  has  omitted  to  notice  distinctly  the  evidence  for 
the  plaint  in  its  decree,  the  original  draft  of  the  decision  shows, 
that  all  the  proofs  and  evidence  in  the  record  had  been  duly 
considered,  and  the  objection  is  rejected  accordingly  as  litigious. 
The  plcdntiff,  it  appears,  produced  this  evidence,  to  prove  that 
the  pressing  demands  against  Hurdeo  Singh  were  met  by  private 
funds,  raised  by  his  family,  and  that  there  was  consequently  no 
adequate  cause  for  the  alienation ;  but  the  Court  do  not  place 
the  least  confidence  on  the  assertions  of  the  witnesses  to  this 

Eoint,  which  have  been  fully  refuted  by  the  counter-evidence  and 
y  strong  presumption,  and  they  refuse  to  allow  any  weight  to 
their  evidence. 

The  pluntiff,  appellant,  having  adduced  the  decision  of  this 
Court  of  the  19th  December  1846,  No.  418,  as  a  precedent  to 
support  her  claim,  and  the  purport  of  this  decision  having  been 
much  misunderstood,  the  Court  think  it  necessary  to  add,  that 
the  defendant  in  that  case  did  not  adduce  any  plea  or  proof  in 
justification  of  the  sale  under  any  of  the  exceptional  circum- 
stances provided  for  in  the  authorized  expositions  of  the  Hindoo 
Law  of  alienations,  notwithstanding  that  the  suit  had  been 
brought  expressly  on  that  law,  and  that  the  lower  Court  pro-^ 
ceeded,  nevertheless,  to  set  aside  the  law  altogether  by  a  dictum 
based  on  purely  hypothetical  grounds.  The  decision  in  appeal 
was  consequently  passed  on  the  abstract  law,  which  was  neces- 
sarily upheld.  There  is  therefore  no  parallel  between  that  case 
and  the  one  before  the  Court. 

The  Court  concur  in  the  judgment  in  holding  the  suit  to  be 
a  collusive  and  firaudulent  one.  There  is  however  some  inconsis* 
tency  in  the  latter  part  of  the  decision.  A  judgment  of  dismissal 
having  been  given  on  the  merits,  the  remark,  at  the  end  of  it, 
relative  to  an  irregularity  in  the  suit  pleaded  by  defendant,  was 
wholly  superfluous,  and  is  expunged.  The  decisioi^  is  confirmed^ 
with  costs. 
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Thb  16th  Sbptbicbbr,  185a 

PassBNT:  ^ 

A.  W.  BEOBIE, 

JUOOBy 

H.  W.  DEANE, 

AND  ^ 

&  S.  BROWN, 

OfFO*  AdDL.  JuDQUm 

CASE  No7To9  of  1850, 

Special  Appeal  from  the  decision  of  Moulvee  Khadim  Hooemn 

Khan,  Principal  Sudder   Ameen  of  CawnporCp 

dated  2Srd  January  1850. 

DUYAGUNEISHand  BAMDUT,(Dbpbndant»,) 

AppbllantBj 

versus 
MAN  TEWABEE^  (Plaintiff,)  Bbspondbnt. 

This  suit  was  brought  to  inhibit  the  defendants  from  buQd- 
log  a  wall  on  some  ground  in  front  of  the  door  of  plaintiffs 
house,  conipridng  an  area  of  one  and  a  halfbiswahs,  aadtomaiB- 
tain  i^aintiS's  possession  therein. 

The  suit  was  dismissed  by  the  Moonaff ;  but  on  appeal  a 
decree  was  giren  by  the  Prindpal  Sudder  Ameen  for  part  of  the 
elaim.  The  decree  declares  a  t«narind  tree  to  be  the  boundary 
to  the  south  of  the  portion  of  the  ground  awarded  to  the  appei- 
lantSi  and  relinquishes  the  remainder  to  the  defendants,  but  a 
clause  is  added,  prohibiting  dther  party  from  building  on  the 
ground. 

A  spedal  appeal  was  granted  to  try,  whether  the  Principal 
Sudder  Ameen  was  competent  to  restrict  the  appdlants  in  their 
use  of  the  ground. 

The  Court  ob8enre,that  the  Principal  Sudder  Ameen  has 
plainly  contravened  dil  judicial  usage  in  the  addition  of  this  pro- 
hibitory clause  to  the  decree.  It  was  not  in  the  province  of  the 
C!ourt  to  determine  what  the  respondent  in  the  appeal  before  it 
should  or  should  not  do  with  the  portion  of  the  ground  to  which 
the  appellant  had  foiled  to  establish  his  claim,  and  the  dause  is 
accordmgly  expunged.  Each  party  will  bear  his  own  costs  ia 
this  appeal. 
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The  16th  Sbptbmbbb,  1850. 
Presknt  : 

A.  W.  BEGBIE, 

Judge, 

H.  W.  DEANE, 

Offg.  J  a  dob, 

AND 

8.  S.  BEOWN, 

Offg,  Adol.  Judge. 

CASE  Norio  OF  1850. 

Special  Appeal  from  the  decision  qf  J.  Lean,  Esq.,  Officiating 
Judge  of  Mooradabad,  dated  6th  August  184d. 

8YED  IMDAD  HOOSSEIN  and  othbrs,  (Plaintiffs,) 
Appellants, 

versus 

MOHUMED  BUKSH  and  othbrs^  OOMED  RAI  and 

OTHBRS,  and  ameer  ALI  and  othbrs,  (Defendants,) 

Rbspondbnts. 

The  particulars  of  the  Judge's  decision  in  this  case  are  ip 
the  printed  decisions  for  August. 

Flaintiffb  sued  for  possession  of  the  maaffee  and  zumeen^ 
daree  right  in  mouEah  chuck  Hureefpore,  with  wasildt^  from  1253 
to  the  end  of  the  khureef  harvest  of  1255  Fuslee.  After  a  state- 
ment of  the  case  in  the  plaint,  they  said  that  in  a  previous  suit 
ten  biswahs  of  the  mouzah  were  alleged  to  have  oeen  ^ven  in 
mortgage  by  their  ancestors  to  Munsookh  BaL  They  (plaintiffs)^ 
knew  nothing  of  this  mortgage,  but  if  it  were  proved,  they  would 
discharge  it. 

The  defendant,  Mohumed  Buksh,  and  his  party,**in  answer, 
idl^;ed  a  title  to  ten  biswahs,  or  a  moiety  of  the  estate,  by 

{purchase  from  plaintiffs'  ancestors,  and  possession  of  the  remain- 
ug  ten  biswahs  by  virtue  of  a  re-mortgage  from  Dildar  Khan, 
who  had  himself  taken  a  re-mcn-tgage  from  Munsookh  Rai,  to 
whom  the  ten  biswahs  had  originally  been  mortgaged  by  the 
plaintiffs'  ancestors.  They  pleaded  that  the  Courts  could  not 
adjudicate  on  a  mortgage  executed  prior  to  the  cession^  and  that 
they  could  not  be  ousted  by  law. 
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Defendant,  Oomed  Rai,  and  his  party,  beirs  of  Munsookh 
Rai,  alleged,  that  plaintiffs'  ancestors  had  given  Munsookh  Bm 
a  mortgage  of  the  ten  biswahs,  but  they  denied  any  re-mort- 
gage, and  alleged  that  Mohamed  Buksh  had  possession  without 
right. 

Defendant,  Ameer  Ali,  son  of  Dildar  Khan,  affirmed  the 
statement  made  by  the  defendant,  Mohumed  Buksh. 

The  Principal  Sudder  Ameen  nonsuited  the  plsunt,  as  it 
related  to  the  ten  biswahs  alleged  by  the  defendants,  Mohamed 
Buksh,  &c.,  to  have  been  sold  to  them,  and  after  assuming  the 
decisions  of  the  Sudder  Dewanny  Adawlut,  cited  by  him  to  be 
applicable  to  the  case,  proceeded  to  dismiss  the  plaint,  as  it  related 
to  the  ten  biswahs  mortgaged,  being  of  opinion  that,  under  Con- 
structions Nos.  432  and  478,  the  holder  of  a  mortgage,  executed 
before  the  cession,  could  not  be  dispossessed. 

In  appeal,  the  Judge  overruled  the  nonsmt  of  the  ten  biswahs, 
and,  proceeding  to  a  trial  of  the  right  in  his  own  Court,  gave  a 
judgment  of  dismissal  on  the  merits.  The  judgment  of  the 
lower  Court,  relative  to  the  lapse  of  the  mortgager's  rights  in  the 
remaining  ten  biswahs  was  upheld^by  the  Judge,  who,  however, 
intimates  that  the  precedents  quoted  by  the  Principal  Sudder 
Ameen  appear  to  involve  a  breach  of  Clause  4,  Section  8,  R^;ula- 
tion  II.  of  1805. 

A  special  appeal  was  granted  to  try,  whether,  when  the 
moiety  ch  the  claim  had  been  nonsuited  by  the  Court  of  first 
instance,  the  Judge  had  acted  in  conformity  with  judidal  usage, 
in  trying  that  portion  of  the  claim  in  his  own  Court ;  and  2Ddly, 
whether  the  Judge  is  correct  in  law,  in  determining  that  the 
holder  of  a  share  mortgaged  before  the  cession,  or  his  represen- 
tatives, cannot  be  oust^. 

With  regard  to  the  first  point,  the  Court  observe  that  the 
rule  which  prescribes  the  remand  of  a 
i4Ui  Joiy  1846.  No.  203.  nonsuited  case  for  a  trial  on  the  merits,  m 
ui'lZe  184^;  n"  103 J-  ^^e  cvcut  of  a  nonsuit  being  overruled, 
9th  Aug.  1847,  No.  118.  has  been  often  laid  down  by  this  Court, 
and  that  the  same  rule  will  equally  extend 
to  cases  in  which  a  nonsuit  may  have  been  declared  in  parts  of 
the  claim.  By  the  trial  of  the  nonsuited  portion  of  this  suit  on 
the  merits,  in  the  appellate  Court,  the  appellants  have  in  effect 
been  deprived  of  the  benefit  of  the  judgment  in  appeal  on  the 
meritsfor  this  portion  of  their  claim,  to  which  they  areentitied 
by  law. 
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Under  these  oircumstances^  the  second  point  in  the  certificate 
cannot  be  entered  upon.  The  decision  of  the  Judge  is  accord- 
ingly annulled,  and  the  case  is  remanded  to  the  Judg^  who  will 
remand  it  to  the  Court  of  first  instance  for  disposal^  in -advertence 
to  the  foregoing  remarks.  This  order  of  remand  will  be  under- 
stood as  throwing  the  whole  case  open  to  reconsideration  and 
retrial.  Along  with  the  merits  of  the  case,  the  Courts  will 
at  the  same  time  have  an  opportunity  of  considering,  whether 
the  Precedents  and  Constructions  quoted  are  applicable  to  it. 
The  stamp  will  be  refunded^  and  the  costs  charged  as  usual. 


Thi  19th  Skptsmbkr,  1850. 
Frbsbnt  ; 
H.  LUSHINGTON, 

JODGB. 

CASE  NoTioe  OF  1849. 

Regular  Appeal  from  the  decision  of  Moulvee  Mohumed  Abdool 

Azeez  Khan^  Principal  Sudder  Ameen  of  Gomckpore^ 

dated  11th  September  1849. 

MUSSUMAT  ZYNUB  begum  and  othbbs,  (Defendants,) 

Appbllants^ 

versus 

BEGMA  BEEBEE,  (Plaintiff,)   Rbspondbnt. 

Claim,  7  shares  out  of  24  shares,  in  the  estate  of  her  £Either 
Zoolficar  All,  deceased,  mouzahs  Sindooreea,  &c. 

The  parties  are  thus  related : — 

2nd  wife,  Ist  wife, 

Mahomedee  Begum,  ^  Zoolficar  All,  ^  Amanee  Becnim, 

I  I 

Begma  Beebee,  Qasim  Ali,  =  Zynub  Begum, 

(Plamtiff.)  I       (Defendant,) 

Munsoor  Ali, 
Zuhoor  Ali, 
minors,(Defendants.) 

There  is  also  a  son  of  Zoolficar  Ali  and  Amanee  Begum, 
named  Fyz  Ali,  concerning  whom  it  is  disputed  whether  he  is 
deceased  or  only  mufkood-ool-kkubber. 

The  pldntiff  states  that  Zoolficar  Ali  Khan  died  in  1246 
FusIee,or  about  1839  a.  d.  ;  that  his  son,  Meer  Qasim  Ali  Khan, 
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succeeded  to  his  estates,  and  that  her  remonstrances  on  that 
occasion  were  not  attended  to;  that  in  1847  Qiuiini  AU  died, 
and  was  succeeded  by  the  defendants,  Zynub  B^^m  and  the 
minor  sons  of  Qasim  All ;  that  beng  unable  to  get  her  ri^rtt 
otherwise,  she  sues  fiur  her  share  by  descent  in  bet  decessed 
fSftther's  estate. 

The  defendants  admit  the  relationship,  but  mfdotain  tint 
Zoolfioar  Ali  settled  the  whole  of  his  property  upon  his  wife 
Amanee  Begum,  nsmehr,  so  long  ago  as  1211  H^ree.  They  state 
Zoolficar  Ali,  having  at  that  time  no  children  by  his  first  wife, 
contemplated  a  second  marriage,  upon  which  Amanee  Begum 
demanded  her  settlement.  In  consequence  of  these  events,  a  kih- 
behnamah,  9th  Rujjub,  121S  Puslee,l802  a.  d.,  is  said,  by  drfend- 
ants,  to  have  been  executed  by  Zoolficar  Ali  in  fovor  of  Amanee 
Begum,  for  a  considerable  portion  of  his  property,  and,  subse- 
quently, another  hibbeknamah,  7th  August  li^,  was,  according  to 
the  defendants,  executed,  by  which  the  whole  of  the  property  to 
which  the  plaint  refers  was  finally  transferred  to  the  said  Amanee 
Begum.  The  possession  of  Meer  Qasim  Ali  and  his  manage- 
ment of  judicial  matters  connected  with  the  estate  are  declared 
to  have  been  entirely  by  permission  of  his  mother, — and  the  suc- 
cession of  the  minor  sons  on  Qasim  Ali's  death  is  similarly 
explained.  In  answer  to  the  claim  for  wasHdt^  it  is  pleaded  tha^ 
the  debts  of  the  ancestor  had  been  paid  by  Meer  Qasim  Ali,  and 
that  such  payment  should  be  credited  to  the  defendants. 

The  Principal  Sudder  Ameen,  after  disposing  of  the  objec- 
tions to  form,  proceeds  to  enquire  whether  the  estate  had  been 
transferred  to  Amanee  Begum  by  gift,  as  alleged ;  and  whether 
the  occupation  of  Meer  CUsim  Ali  had  been  merely  permissive, 
as  alleged ;  or  whether  the  estate  of  Zoolficar  Ali  had  descended 
in  the  usual  manner  to  the  heirs.  The  Principal  Sudder  Ameen 
rejects  the  hibbeh^  in  support  of  which  only  the  deed,  dated  7th 
August  1836,  had  been  filed.  It  appears  to  him,  that  if  Zoolficar 
Ali  had  really  given  away  the  villages,  he  would  have  relinquished 
all  connection  with  them,  and  would  not  have  continued  in  the 
management  of  them.  He  observes,  that  the  several  settlement 
rubakarees  make  no  mention  of  the  hibbehj  which  they  probably 
would  have  done,  if  Zoolficar  All  had  alienated  nearly  the  whole 
of  the  property  in  1802  a.  d.  The  Principal  Sudder  Ameen  is 
by  no  means  satisfied  witJi  the  explanation  given  of  the  possession 
of  Qasim  Ali.  He  does  not  believe  that  he  was  recorded  as  heir, 
that  he  managed  the  property,  that  he  proved  inheritance  in  a 
civil  suit,  and  that  on  his  death  his  sons  were  registered  as  his 
heirs,  all  solely  by  permission  of  Amanee  Bqpim  or  her  repre- 
sentatives. 
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By  the  decision  of  the  lower  Court,  Fyz  AH  Khan  is  held  to 
be  deceased,  not  mismig :  a  point  frtiich  it  was  necessary  to  decide, 
with  reference  to  an  allegco  dogma  of  Mohumedan  Law,  that  the 
noissing  party  shall  be  held  to  be  alive  until  he  shall  have  been 
missing  for  90  years. 

The  wasildi  account  is  made  up  according  to  the  nikasees 
filed  in  the  Collector's  Office ;  but  no  allowance  has  been  made 
on  account  of  the  debts  of  Zoolficar  Ali,  alleged  to  hare  been 
paid  by  the  occupants  of  the  estate,  because,  in  the  opinion  of  the 
Principal  Sudder  Ameen,  such  payments  were  not  proved.  A 
decree  was  accordingly  passed  by  the  lower  Court  in  favor  of  the 
plaintiff. 

With  this  decision  the  Court  sees  no  reason  to  interfere. 
The  same  arguments  as  those  urged  in  the  Court  of  first  instance 
have  again  teen  insisted  upon,  and  the  alleged  hibbeh  has  been 
further  supported  by  two  petitions,  one  presented  to  the  Collector 
by  Amanee  Begum  in  November  1839,  and  the  other  presented 
to  the  same  authority  by  Meer  Qasim  Ali  in  April  1836.  Both 
these  petitions  declare  that  the  whole  estate  of  Zoolficar  Ali  was 
hypothecated  to  the  marriage  settlement  of  Amanee  Begum,  and 
that  the  possession  of  Qasim  Ali  is  permissive.  The  date,  how- 
ever, of  these  papers,  both  having  been  presented  subsequently 
to  the  death  of  Zoolficar  Ali,  prevents  their  being  of  any  avail  in 
support  of  the  allegations  of  the  defendants.  The  Court  fully 
agrees  with  the  Principal  Sudder  Ameen  in  rejecting  the  hibbeh-- 
namahs  filed  and  not  filed.  It  is  not  sufficient  in  this  country, 
that  a  deed,  which  diverts  real  property  from  the  channel  in  which 
it  would  naturally  flow,  should  be  executed  and  locked  up  in  a 
box.  There  are  means  of  giving  unquestionable  validity  to  docu^ 
ments  of  this  nature,  unexpensive  and  easy  of  access,  and  if  the' 
parties  interested  refuse  to  use  them,  they  cannot  be  surprised  if 
the  documents  are  rejected  by  the  Civil  Courts.  The  well  known 
habits  of  the  Mohumedan  population,  in  respect  to  marriage  set- 
tlements, render  it  incumbent  on  the  Courts  to  regard  with  suspi- 
cious caution  all  deeds  connected  with  such  settlements,  and  this 
Court  is  of  opinion  that  caution  has  been  exercised  on  the  pre- 
sent occasion  with  discretion  and  justice. 

Of  the  payment  of  debts  due  from  Zoolficar  Ali,  the  proof 
consists  in  some  bonds  said  to  hav<e  been  executed  by  him,  and 
to  have  been  returned  by  the  muhajuns.  But  there  is  no  cancel- 
ment  on  the  bonds,  no  receipts  from  the  bankers,  no  oral  evidence, 
and  the  seals  themselves  have  been  torn  off.  Such  documents 
prove  nothing* 


Digitized  by  VjOOQIC 


336 

The  objection  urged  in  the  petition  of  appeal  to  the  calcala< 
tioii  of  the  wasildt  was  discovered  to   be  unfounded^   and 
withdrawn  by  the  vakeel  of  the  appellant. 

The  decree  of  the  lower  Court  is  confirmed. 


Thb  19th  Sbptsmbbr^  1850. 
Present  : 
H.  LUSHINGTON, 

JtJDGB. 

CASE  No.  41  OF  1850. 

Regular  Appeal  from  the  decision  of  Moulvee  Mohumed  Buzzes- 
ooddeen  Khan,  Principal  Sudder  Ameen  of  Allygurh^ 
dated  3Ut  December  1849. 

DABEE  SINGH^  ASARAM  and  othbrs^  (Dbfbndants,) 

Appbllanti^ 

verms 

BXJJROO  SINGH  and  othbrs,  (Plaintiffs^)  Bbspondbnts. 

The  plaintiffs  and  defendants  are  seven  brothers^  sons  of 
Chutter  Singhj  deceased^  by  three  marriages^  thus : 

1st  Wife.  2nd  Wife.  3rd  Wife. 

Dabee  Singh  Bujroo  Singh,         S]^  ^^  Singh, 

and  Zallm  Singh,    1  £  \'S  minor, 

Asaram,  Gungaram  and  >  §  [•§  Defendant. 

Defendants,  Doonga  Singh,  J  'g  J  S 

The  sons  of  the  first  wife  took  possession  of  the  property  on 
the  death  of  Chutter  Singh,  and  managed  it  for  themselves  and 
as  guardians  for  their  minor  brothers.  When  Bujroo  Singh 
came  of  age,  some  dispute  arose,  and  he  brings  his  action  to 
recover  the  shares  of  himself  and  minor  brothers  by  the  same 
mother  in  the  property  left  by  Chutter  Singh,  that  is  to  say,  he 
claims  four  shares  out  of  seven. 

The  defendants  answer  that  the  plaintiffs  are  not  under  any 
circumstances  entitled  by  the  Hindoo  Law  of  inheritance  to 
four  out  of  seven  shares,  but  that  their  claim  by  descent,  is  only 
to  one-third  of  the  property,  because  one-third  goes  to  the  chil- 
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dren  of  each  wife :  that  they  take,  in  short,  per  stirpes  and  not 
per  capita.  They  state,  however,  that  the  plaintiffs  have  no  right 
to  claim  by  descent  at  all,  since  Bujroo  Singh  executed  an  ikrar<- 
namah  on  the  part  of  himself  and  brothers,  by  which  he  con- 
sented to  receive  certain  specified  property  in  satisfaction  of  all 
claims  upon  the  estate  of  Cbutter  Singh. 

The  Principal  Sudder  Ameen,  after  taking  the  opinion  of 
the  Hindoo  Law  0£Gicer  as  to  the  law  of  descent,  rejects  the 
ikrarnamah^  and  passes  a  decree  in  favor  of  the  plaintiffs^  for 
such  part  of  the  property  claimed  in  the  plaint  as  has  been 
shown  to  exist. 

From  this  decision  an  appeal  has  been  preferred^  which 
comprises  the  same  points  as  those  which  were  before  the. 
lower  Court.  The  appellants  endeavor  in  particular  to  nullify 
the  byvmsta^  by  alleging  that  the  general  Hindoo  Law  is 
net  applicable  to  jat$j  and  that  the  parties  in  the  case  are 
jatSy  and  they  urge  that  this  point,  although  distinctly  laid 
before  the  Principal  Sudder  Ameen^  has  not  been  adjudicated  by 
him. 

The  Court  observes  that  the  custom  of  a  particular  family 
is  a  plea  which  the  Civil  Courts  ordinarily  recognize,  and  which 
those  who  assert  it  are  allowed  to  prove  by  evidence ;  but  that 
the  custom  of  a  whole  race  like  that  of  the  jats  must  be  deter- 
mined by  the  law  under  which  they  live.  The  Court  will  not  go 
into  evidence  upon  it.  When  the  Hindoo  Law  Officer  pro- 
nounced the  law,  he  had  before  him  the  facts  that  the  parties 
were  jat$^  and  if  there  had  been  any  peculiarity  in  the  law  of 
descent  applicable  to  that  race,  it  is  certain  that  the  bywusta 
would  have  noticed  it  ;  in  the  same  way  as  in  opinions  which 
have  come  before  the  Court,  the  Mohumedan  Law  Officer  dis- 
criminates between  the  customs  of  the  Soonnees  and  the  customs 
of  the  Sheea'i.  Evidence,  moreover,  has  been  given  to  show,  that 
in  the  present  case  no  such  peculiarity  exists. 

In  reply  to  a  question  put  to  him,  tfie  Hindoo  Law  Officer 
declared,  that  when  Biyroo  Singh  came  of  age  he  was  entitled 
to  supersede  the  defendants  in  the  guardianship  of  his  uterine 
brothers,  although  up  to  that  time  the  guardianship  of  the  half 
brothers  had  b^n  legal:  a  point  which  the  Court  considers 
worthy  of  attention. 

In  regard  to  the  rejection  of  the  ikramamahy  the  Court  sees 
no  reason  to  differ  in  opinion  with  the  Principal  Sudder  Ameen. 
This  decision  is  confirmed  accordingly. 
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Thb  2l8T  Sbptbmbbr^    1850. 

Prbbbnt:         9 
A.  W.  BE6BIE, 

AND 

H.  LUSHINGTON, 


JODGBS. 

CASE  Norill  Of  1850. 

Special  Appeal  from  the  decision  of  J.  &  Boldero,  Esq^  Judge 
of  Agra,  dated  26th  July   1850. 

BHUGWAN  DASS,   (Plaintiff,)  Appbllant, 

persus 

BOODHA,  (Dbfbndant,)  Rbspondbnt. 

^  This  suit  was  brought  to  recover  Rs.  770,  prindpal  and 
interest,  alleged  to  be  due  on  a  bond,  dated  6th  September  1848. 
This  suit  was  instituted  before  the  Principal  Suoder  Ameen  of 
Agra,  who  gave  an  ex  parte  decree  in  fovor  of  the  pliunti^ 
having  taken  evidence  of  the  chuprassee  who  served  the  notice, 
of  the  persons  who  affixed  the  proclamation  to  the  house,  which 
was  pointed  out  as  the  domicile  of  the  defendant,  and  of  two 
other  witnesses,  who  saw  the  proclamation  affixed.    The  staaip 
paper  on  which  the  bond  is  endorsed,  as  having  been  sold  to  the 
defendant,  and  the  witnesses  who  attested  the  bond  also  gave 
evidence  to  its  validity.  From  the  above  circumstances,  the  Mn- 
cipal  Sudder  Ameen  gave  an  ex  parte  decree  in  favor  of  the 
plaintiff  on  the  9th  January  1849,  and  he  could  have  given  bo 
other.    On  the  9th  July,  the  defendant  lodged  an  i^peal  Ib 
my  Court,  praying  that  it  might  be  admitted,  although  the  time 
for  its  admission  had  passed,  on  which  the  appeal  was  admitted, 
and  the  Collector  of  Moozuffemuggur  requested  to  enquire  into 
the  truth  of  the  defendant's  statements,  that  he  was  not  at  Agra 
when  the  notice  was  said  to  have  been  served  upon  him,  and 
that  he  was  ignorant  of  the  institution  of  the  suit  until  an  order 
was  sent  to  attach  his  lands*    The  Collector's  enouiry  and  repij 
threw  so  much  suspicion  on  the  whole  proceedings,  that  the 
Judge  reversed  the  decision  of  the  Principal  Sudd«r  Ameen,  and 
has  forwarded  the  proceedings  to  the  Magistrate  that  he  may, 
if  he  sees  grounds,  bring  the  plaintiff  and  witnesses  to  trial  for 
fraud  and  perjury/' 

A  special  appeal  was  granted  to  determine,  ^  1st,  whether 
the  Judge  was  justified  in  reversing  the  dec^rion  of  the  Principal 
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Sudder  Ameen  solely  on  a  report  reeeimi  from  the  Cotledor 
of  another  distrid;  and  2ndij,  nrhether  the  Judge  ought  not 
to  hare  stated  more  explicitly  the  grounds  on  which  be  disore^ 
dited  the  phiiotiflrs  statemetit,  and  the  evidence  adduced  by  him 
in  the  Court  of  the  Principal  Sudder  Ameen,'^ 

JUDOMBNT. 

The  proceedings  of  the  Zillah  Judge  are  so  exceedingly  iire- 
ocular  in  this  case,  that  it  is  impossibk  to  uphold  his  decision. 
The  plaintiff  is  the  son-in-law  of  Jowahir  Singh,  Jemadar j  who 
has  become  notorious,  in  consequence  of  the  recent  enouiries  into 
the  conduct  of  the  umla  of  the  Sudder  Court.  He  obtained  an 
ex  parte  decree  agiunst  the  defendant  in  the  Principal  Sudder 
Ameen's  Court  on  the  9th  January  1849.  On  the  9th  July 
following,  the  defendant  preferred  an  appeal  to  the  Judge, 
alleging  that  the  suit  was  altogether  fraudulent,  and  that 
the  first  intimation  which  he  received  of  its  institution,  was  the 
attachment  of  his  landed  property,  through  the  Colkctor  of 
Moozuffernuggur,  in  execution  of  the  decree;  and  he  declared 
that  he  was  not  at  Agra  on  the  date  on  which  the  bond,  which 
formed  the  ground  of  action,  purported  to  have  been  executed. 
On  the  receipt  of  this  petition,  the  Judge,  under  the  discretion 
vested  in  him  by  law,  aomitted  the  appeaJ,  although  preferred 
beyond  the  prescribed  limit,  and  addressed  a  letter  to  the  Collec- 
tor of  Moozuffernuggur,  requesting  that  Officer  to  enquire  into 
the  truth  of  the  defendant's  statement.  To  this  enquiry  the 
Collector  replied,  by  transmitting  the  depositions  of  49  witnesses 
named  by  the  defendant,  Boodha,  and  of  Boodha  himself,  all  on 
oath,  (taken  some  before  the  Collector,  and  some  before  the 
peshkar  of  the  huzoor  tehseelj,  corroborative  of  the  defendant's 
petition  of  appeaL  In  his  letter,  also,  the  Collect4>r  stated,  that 
the  commonly  received  opinion  in  that  part  of  the  world  was, 
that  the  suit  of  Bhugwan  Dass,  verstts  Boodha,  was  altogether 
without  foundation,  and  that  it  was  brought  at  the  instigation  of 
one  Lukput,  from  spite ;  that  Lukput  is  described  as  a  notorious 
rascal,  who  foiled  sometime  back  to  ruin  Boodha  in  the  Civil 
Court  at  Saharunpore,  and  took  advantage  of  his  character  not 
being  known  at  Agra,  to  try  and  effect  his  purpose  there;  and 
that  the  other  part  of  Boodha's  petition  regarding  the  assistance 
which  Lukput  and  Bhugwan  Dass  reoebed  from  Jowahir  IKngb> 
was  believed  to  be  correct* 

The  Judge,  it  is  to  be  observed^  rests  Ma  dedsion  ttUirely 
on  this  reidy  tnoA  its  endosures^  But  his  proceeding,  in  address- 
mg  siieh  a  letter  to  the  CoUeetor  of  Moozuffernuggur,  was  alto* 
gether  irregular^  and  the  depositions  taken  by  the  Collector 

24 
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and  peshkoTy  in  conformity  with  the  Judge's  requisition,  do 
not  constitute  legal  evidence  whereon  to  ground  a  demtd 
order.  The  Collector  and  peshkar  were  not  competent  to 
examine  Boodha  and  Us  49  witnesses  on  oath:  to  say  so* 
thing  of  the  anomaly  of  examining,  on  oaih,  the  ^^^^i^^ 
in  the  suit:  a  proceeding  which  is  allowable  only  wha 
*  a.^  ir  «  .  u  «r«  ^^^  partics  "  mutually  consent  to  that 
dTiMa.  ^'^^  "»«*«  ®'  examination.'^      The  proper 

course  for  the  Judge  to  pursue  wis  to 
issue  a  commission  to  the  Judge  of  Sahutmpore,  under  tbe 
provisions  of  Act  No.  VII.  of  1841,  for  the  examination  of 
witnesses,  on  interrogatories,  or  otherwise ;  but  not  only  has  tbe 
Judge  dismissed  the  plaintiff's  suit  on  what  is  not  evidence,  brt 
because,  in  his  opinion,  the  reply  of  the  CoUecUnr  threw  sus|HcioB 
on  the.proceedings,  he  forwarded  them  to  the  Magistrate,  that 
he  might,  if  he  saw  ground,  bring  the  plaintiff  and  his  witnesKS 
to  trial  for  fraud  and  perjury.  This  onler,  independently  of  hs 
being  founded  on  an  irregular  proceeding,  was,  in  itself,  irregvlar, 
as  the  Magistrate  had  no  authority  to  make  any  enquiry  into  the 
charge  of  perjury  arising  out  of  a  suit  in  the  Civil  Uonrt,  wtuch 
it  was  the  duty  of  the  Judge  himself  to  enquire  into,  and  topw 
tbe  order  of  commitment,  should  the  charge  be  established;  and, 
as  regards  the  charge  of  fraud,  the  Judge  should,  agreeaUy  to 
the  rule  laid  down  in  Construction  925,  have  completed  the 
investigation,  so  far  as  might  be  in  his  power,  and  have  tnu»- 
mitted  the  papers  to  the  Magistrate,  stating  his  opinion  io  tbe 
case.  The  Judge  has  contravened  this  rule  in  two  essential  mt- 
ticulars, — he  made  no  enquiry,  and  he  recorded  noo[Mnion;  rarl 
cannot  regard  the  expression  that  ^*  the  Collector's  enquiry  and 
reply  threw  so  much  suspicion  on  the  case,"  as  an  opinion  in  tbe 
meaning  of  the  Construction.  It  behoves  a  Judge,  before  he 
makes  over  parties  or  witnesses  to  the  Crimimd  Courts,  ob 
charges  of  fraud  and  perjury,  to  hold  an  enquiry,  and  to  semi 
his  reasons  for  believing  the  charges  to  be  proved.  It  reflects 
discredit  on  a  Civil  Court,  whenever  such  commitments  are  made 
on  light  grounds,  and  the  accused  parties  are,  in  conseqoeoce, 
discbargdl  for  want  of  proof  by  the  Criminal  Authorities. 

With  reference  to  the  forcing  remarks,  being  of  optoioa 
that  the  proceedings  of  the  Judge  are  illegal,  I  annul  his  decfeioB 
and  his  order,  making  over  the  pluntiff  and  his  witnesses  to  tbe 
Magistrate,  and  remand  the  case,  in  order  that  the  defendant's 
appeal  may' be  retried,  according  to  law,  and,  in  passing  his  final 
decbion,  the  Judge  will,  if  he  consider  the  suit  to  be  (hiQdiikot) 
pass  such  orders  relative  to  the  plaintiff  and  his  finesses  asfiUif 
ne  necessary  to  bring  them  to  punishment. 

24  a 
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I  deem  this  case  of  sufficient  importance  to  refer  it  for  tlie 
concurrent  o|Hnion  of  another  Judge  of  this  Court  under  the 
provisions  of  Clause  6^  Section  2,  R^;ulati<m  IX.  of  1831. 

I  concur  in  the  above  dedrion. 

H.  LusHiNOTON^  Judjfe. 


Tab  23rd  Septkmbbr,  18S0. 

Prbsbnt: 

A.  W.  BEGBIE, 

AND 

H.  LUSHINOTON, 

JuDOBSy 
AND 

S.  8.  BROWN, 

Orvo.  Abdl.  Jodbb. 

CASE  NoT^  OF  1850. 

Special  Appeal  from  the  decision  of  C.  Aliens  Esq.,  Cfficiaiing 
Jtu^e  of  Furruckabady  dated  19M  December  1840. 

MUSSUMAT  EEDUL  KOONWUR,  (Dbpbndamt,) 

Appbllant, 

versus 

KOONWUR  DABEE  SINGH,  guabdian  ov  KOONWUR 

BUHADUR  SINGH,  (Plaintibp,)  Rbspondbnt. 

The  decision  of  the  Judge  is  ia  the  printed  decisions  of  the 
month. 

The  suit  was  brought  in  behalf  of  Koonwur  Buhadur  Singh,  a 
minor,  for  the  proprietary  right  of  three  villages,  as  the  adopted  son 
of  Rigah  Newul  Singh,  and  for  proof,  the  plaintiff  gives  in  a  deed 
of  adoption  written  in  December  1840,  and  attested  by  Rajah 
Newul  Singh  in  the  Collector's  Court  in  1843,  and  the  evidence 
of  19  witnesses  to  the  adoption,  which  is  alleged  to  have  taken 
place  on  the  20th  Eoar,  Sumbut  1897>  (or  30th  September  1840), 
with  other  documentary  evidence. 

The  defendant,  who  is  the  daughter  of  Rajah  Newul  Singh, 
denied  the  adoption,  and  pleaded  its  invalidity  in  law,  if  made, 
and  produced  a  will  in  her  own  favor,  with  oral  and  documentary 
evidence  in  support  of  her  right.  The  Principal  Sudder  Ameen 
decided  against  the  adoption^  and  in  favor  of  the  daughter,  and 
dismissed  the  claim* 
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In  appeal  from  this  decirion,  die  Judge  has  stated  tetk 
was  unable  to  agree  with  the  lewer  Court  in  coDsideriaf  tk 
adoption  not  proved,  and  the  reasons  for  this  concliisioa  m 
given  in  detail,  but  the  judgment  proceeds  as  follows.  ^  That  the 
adoption  took  place  in  1 843,  and  not  in  1840,  and  thait  the  deed  has 
been  ant^daifaed  is,  I  think,  probable,  for  the  three  first  reason 
assii^iied  by  the  Principal  Sudder  Ameen  for  deeming  it  suspidoU) 
but  the  fabrication  of  the  deed  only  vitiates  that  evidenee;  the 
adoption  itself  is  proved  otherwise.  The  deed  appears  to  have  beca 
an  after-thought  to  render  nugatory  the  deed  relied  on  by  the 
defendant.  An  examination  of  the  latter  deed  is  unnecessary,  ftr 
by  Hindoo  Law,  a  father  is  incompetent  to  alienate  immoveahk 
property,  where  a  ligitimate  son  is  living,  without  his  conseot, 
and  the  heir  at  law,  supposing  there  to  have  been  no  adoptioo, 
has  not  appeared  to  eomest  it.  The  male  heir  at  law  after  the 
adopted  son,  appears  to  be  Chutter  Singh,  the  elder  brother  of 
the  father  of  the  appeUant.'* 

''  I  come  now  to  the  assertion  that  the  adoption  of  an  ooly 
Eon  ts  illegal  by  Hindoo  Law;  but  a  reference  to  Volume  II.  of  the 
Sudder  Dcwanny  Adawlut's reports, page  172,  seems  tome  to nde 
thai  saeb  an  adoption  Is  legal  as  nitya  duyamushycn^anOf  whert 
the  son  belongs  to  both,  and  Buhadnr  Singh  may  be  supposed  ta 
have  belonged  to  both  from  the  &cts  statdl  of  his  oonUnafaig  to 
live  with  his  natural  father,  who  also  conducted  his  marriage 
ceremonies.''  The  Judge  accordingly  reversed  the  dedsion  of  the 
Principial  Sudder  Ameen,  and  decneed  the  suit. 

A  special  appeal  was  granted  to  try,  whether  the  Judge 
had  not  acted  contrary  to  judidal  usage  In  having  passed 
his  decision  on  grounds  at  variance  with  those  set  forth  in  the 
plaint. 

The  Court  observe  that  the  decision  is  obviously  inconsisteit 
with  the  facts  found  bjr  the  Judge  himself,  and  that  the  Judge 
has  moreover  erred  m  deciding  points  not  advanced  hj  the 
parties.  The  plaintiff  having  set  forth  the  fact  of  his  adoptioo  m 
the  year  1840,  and  having  produced  a  deed  of  adoption  dated  ia 
the  same  year,  the  Judge  could  not  find  the  material  foct  of  the 
year  of  adoption  to  be  at  variance  with  the  declaration  in  the 
plaint,  and  yet  uphold  it,  nor  could  the  reasons,  which  have  been 
assigned  by  the  Judge  for  deeming  the  deed  of  adoption  to  have 
been  falsified  by  antedating,  have  other  than  a  damaging  effect  oo 
the  ground  work  of  his  own  conclusions.  The  Judge  was  boaod 
to  take  the  declaration  and  the  deed  as  they  stood,  and  to  deter- 
mine the  proof  accordingly. 
2 
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in  cmsideriiij;  the  interests  of  a  third  persoii)  Cfantter  Singh, 
in  eoimcxioii  with  the  will  produced  by  the  defendant,  appdkuit, 
the  Jttd^  has  oFeriocdced  the  mles  i»  the  Ciroiilar  Orders  of  the 
13th  September  1843,  and  the  Court  do  not  find  that  the  (bnbr 
of  adoption  referred  to  by  the  Judge  was  pleaded  by  the  plaintiff 
himself.  In  the  first  vcriume  of  McNaghterfs  Hindoo  JLaWj 
page  7\,  this  form  has  been  shown  to  be  a  peculiar  one,  reqmring 
a  special  contract  on  both  sides,  and  entailing  restrictions  on  the 
successions  of  the  heirs  of  the  person  thus  t^opted.  The  plain* 
tiff  clahns  the  full  rigbDs  of  an  ordinary  adoption,  amd  a  different 
form  of  adoption  caimol  be  supposed. 

lYir  these  reasons,  die  Court  amiul  the  decision^  and  remand 
the  case,  with  Instructions  to  the  Judffc  to  restore  Itr  to  Ms  ftle^ 
and  to  proceed  to  reconsider  and  decide  it  4^  hoo^afker  a  general 
surrey  of  the  proof  and  eWdence.  The  stamp  will  be  refunded, 
and  the  costs  friH  be  charged  as  usual. 


Tbb  28rd  Sbptkmbbr,  1850. 

Prbsbnt  : 

A.  W.  BBfiBUE, 

ti.  LUSHINGTON, 

JlTDOBS, 
AND 

H.  w.  deane;, 

OvitG,  JODGB. 

CASE  No.TTo  OF  184& 

Regtdar  appeal  from  the  decision  ofMaidvee  Mokmned  Jumeel* 

ooddcm  Khany  PfimipaVSudder  ^4meen  of  BmareSf 

dated  2ath  April  1848. 

PtJNNA  LALL,  (pLAiNTtfvJ  Appbllant^ 

verstu 

MOHUMEDMEHNDBE  and  VILLAYET  ALI, 

(DBrBKOANTS,)  Rbspokobbtsl 

This  suit  was  instituted  In  the  lower  Court  for  the  recovery  of 
Bs.  4^VX>f  and  interest  theiton,  amounting  to  Bs.  1,688-3-6.  In 
support  of  the  dairo^  two  deeds  were  brouf  bt  forward,  one  a 
nortgnge  deed  (ruhinnamah  driaki  btmduk)  dated  15th  April 
1843,  the  other  an  ikramamah  bearing  date  lltk  November  I847t 
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The  Friacipai  Sadder  Ameen  decreed  the  daim  as  respeeia 
the  principal  sum^  but  allofured  only  Bs.  563-13,  as  interesL 
The  present  qipeal  has  for  its  object  the  recoirery  of  the  inteiest 
disallowed* 


It  appears  from  the  record  that  the  plaindff  sold  to  the 
defendants  his  zumeendaree  rights  in  moozah  Uj^mah  Dhamm- 
pore  for  Rs.  6,750«    The  defendants  paid  in  cash  Rs.  1,650  of 
the  purchase  money,  and  executed  an  engagement  for  the  pay- 
ment of  the  balance,  not  however  in  foror  of  the  pkuntifl^  bat  in 
favor  of  Jeevun    Chund,  juttee^  and  Roop  Chund,  ostensibly 
taking  the  balance  (Rs.  4,100)  as  a  loan  from  those  persons,  with 
a  promise  to  pay  in  three  years,  and  pled^ng  the  propinrty  in 
satisfaction  of  the  loan*    The  plaintiff,  on  the  plea  that  the  par- 
chase  money  had  not  been  made  good  to  him,  made  a  new  trans- 
fer of  the  property  to  the  above  Jeevun  Chund,  juttee^  and  Roop 
Chund.    Upon  this  the  defendants  sued  the  present  plaintiff,  and 
also  Jeevun  Chund,  ju/Z^e,  and  Roop  Chund,  for  possession  on  a 
byenamah,  which  the  former  had  granted  at  the  commenoenMnt 
of  the  transaction,  and  which  bears  the  same  date  with  the  rukw- 
namah  drishi  bunduky  viz.,  15th  April  1843.     In  the  course  of  that 
smt  the  deed  in  ficivor  of  Jeevun  Chund,  jtU tee,  and  Roop  Chund 
was  admitted  by  the  defendants,  and  an  admission  was  likewise 
made  by  Jeevun  Chund,  juitee  and  Balmookoond,  juiiee,  (acting 
apparently  for  Roop  Chund),  that  the  real  owner  of  the  deed  in 
their  fiivor  was  the  plaintiff.    In  the  end,  the  defendants  obtained 
a  decree  for  possession,  with  wasildi,  from  the  date  of  suit  (2nd 
May  1846)  to  the  date  on  which  possession  might  be  obtained. 
Subsequently,  on  the  11th  November  1847>  Jeevun  Chund,  jmiieef 
and  the  other  wrote  a  formal  ikramamah,  acknowledging  the 
plaintiff  as  proprietor  oftheru/dnnamahdrisM  bunduk^under  date 
15th  April  1848,  and  the  plidntiff,  on  suit  brought  upon  it,  obtained 
a  decree  with  limited  interest,  as  above.    The  answer  put  in 
by  the  defendants  was,  that  as  the  plmntiff  was  in  possession 
under  the  deed,  not  those  in  whose  favor  it  was  execute  and 
as  the    plaintiff  received  mesne    profits    during    the  time  of 
possession,  he  could  not  prefer  a   claim  to  interest  in  ad<U- 
tion.       It    was    held    by   the    Principal    Sudder    Ameen    In 
recognition  of  this  plea,  that  as  the  plaintiff   stiU  held  pos- 
session    of  the    property   after    executing  a  deed  of  sale  of 
it,    the  sum    set  down    in  %h&  deed    must  be    regarded  as 
standing  in    place  of  the    purchase  money,    and  the   plain- 
tiff's  tide    to   interest    must    be    restricted    to    that    period 
from  and  after    which    wa$ildt  was  adjudged  to  the  defend- 
ants, viz.,  from  2nd  May  1846,  and  could  not  be  allowed,  as 
clwned,  from  15th  April  1843. 
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It  is  urged  in  appeal  before  this  Court  that  a  deed  formally 
acknowledged  to  be  the  property  of  the  appellaut  charges  the 
defendants  mth  liability  for  interest;  that  that  liability  has  been 
admitted  by  defendants  themselves ;  and  that  it  was  not  because 
the  defendants  thought  themselres  unentitled  to  wasUdt  from  the 
eariier  date,  viz.,  15th  April  1843,  that  they  failed  to  obtain 
nntsUdi,  but  because  on  smt  brought  they  were  unable  to  prove 
their  right  to  the  amount  claimed,  and  it  is  ar^ed  that  such 
failure  of  proof  cannot  operate  to  deprive  the  plamtiff  of  the  law* 
fill  interest  conditioned  by  the  bond. 

The  Court  are  of  opinion  that  there  is  no  suflScient  ground 
far  disturbing  the  judgment  of  the  Prindpal  Sudder  Ameen. 
The  transaction  discloses  clear  proof  that  the  {daintiff  and  Jeevun 
Ghund,  Juttee,  acted  in  co^pert,  and  since  it  is  shown  that  the 
plaintiff  retained  possession  of  the  property,  and  drew  from  it  what- 
ever amount  oiwasildi  accrued  between  the  16th  April  1843  and 
2iid  May  1846,  such  wasUat  must  be  taken  as  a  set-off  against  the 
interest  to  which  he  might  otherwise  have  preferred  a  claim.  There 
might  be  some  difficulty  indeed  in  arriving  at  this  decision,  if 
the  connexion  between  the  plaintiff  wad  Jeevun  Chund,  juitee, 
had  been  less  distinctly  made  out;  but  as,  by  the  formal  admission 
of  the  latter  on  1 1th  Novembw  18479  bis  interests  and  those  of 
the  pbuntiff  are  identical,  the  position  which  the  plaintiff  occupies 
in  the  suit  before  the  Court  is  that  of  a  man  who  asks  for  interest 
on  unpaid  purchase  money  at  the  very  time  in  which  he 
is  in  the  enjoyment  of  the  proceeds  of  the  thing  sold,  which  two- 
fold advantage  is  of  course  only  to  be  secured  by  inflicting  on 
the  purchaser,  who  had  not  been  admitted  to  possession,  a  propor- 
tionate loss.  Under  this  view  of  the  subject,  the  Court  affirm 
the  decision  of  the  Principal  Sudder  Ameen,  and  dismiss  the 
plaintiff's  suit,  with  all  costs. 
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Th»  33aD  Sbpt£Miiba,  1850* 

Prksbnt  : 
A.  W.  BEGBIE, 

AMD 

H.  LUSHINGTON, 

JaDGCB, 
AND 

H.  W,  DEANE, 

Ofrg*  Judob* 

CASE  No.  175  ov  1849. 

Regular  Appeal  from  the  decision  of  Moulvee  Mohumed  Zkhogty 

Principal  Sudder  Ameen  of  Ghazeepore, 

dated  23rd  M^  1849. 

FUTTEH  NABAIN  and  others,  (PLAiNTiFrs,)  Afpbllants^ 

versus 
BOOAIL  SINGH  and  othirs^  (DArBNDAmra,)  Bnpoitiwiiia. 

The  pliuntiffs  lay  claim  to  possession  and  nuUgoagaree 
management  of  an  estate  named  Dooree  Khalsa,  the  rugbeh  of 
which  is  set  down  in  the  plaint  at  240  beegabs.  They  also  sue  to 
recover  Rs*  2^1,  being  principal  and  interest  of  mesne  pnofitB 
from  1250  Fuslee  to  the  (en-anna  iUs^ofl253  Fuslee.  Total 
value  of  suit  Rs.  9^558. 

Thj^  Prindpal  Sudder  Ameen  gave  the  plaintiffs  a  decree  for 
possession,  upon  an  estimated  rugbeh  of  90  beegahSi  and  farther 
awarded  them  wasildt,  amounting  to  Rs.  908^  in  proportiQu  to 
the  extent  so  decreed. 

From  this  decision^  both  parties  have  preferred  an  appeal,  the 
plaintiffs,  because  their  entire  claim  has  not  been  recognised,— 
the  defendants,  because  the  lower  Court  has  allowed  any  portioD 
of  it.    The  appeal  case  of  the  defendants  is  noticed  bdow. 

It  is  collected  from  the  pleadings  of  the  plaintiff's  and  the 
evidence  adduced,  that  a  year  or  two  after  the  settlement  of  1197 
Fuslee,  (known  as  the  Duncan  settiement),  an  ancestor  of  the 
defendants,  named  Pran  Bai,  took  from  the  plaintiffs  a  theeka^ 
at  the  istumraree  jumma  of  Government,  of  a  tract  of  land  to 
which  was  then  given  the  designation  of  mouzah  Pr^  Rai,  a 
certain  portion  of  the  mehal  from  which  it  was  severed  having 
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been  reserved  to  the  plaintiffs,  under  Uie  name  of  Dooree  Khalaa^ 
and  proof  is  put  In  <^  the  existence  from  that  date  of  two  dis- 
tinct moQzabSy  under  the  names  of  Dooree  Khalsa  and  Fran  Rai. 
A  paper  drawn  out  in  1215  Fuslee,  cidled  the  hnqtequi  jmmma 
paper,  gives  two  separate  mouzahs,  as  above.  It  is  followed  by 
further  documentary  proof  of  great  weight.  An  ishtehar  of  sale, 
by  order  of  the  Revenue  Authorities  in  1219  Fusleet,  treats  of 
two  mousahs.  There  is  a  iubs€ewwam€A  of  Hlce  import  dated 
1226  Fuslae.  There  Is  besides  the  record  of  decrees  for  rent 
against  oultlvators  of  momah  Dooree  Khalsa  in  1235,  1244  wd 
1246  Fuslee,  in  the  last  of  which  oases  an  ancestor  of  the 
defendants,  as  it  would  seem  to  have  been,  deposed  in  favor  of  the 
claim, — ^nor  is  this  alL  The  shmhmahee  papers  of  1245  Fuslee, 
the  kkmreh  of  the  Ameen  deputed  to  measure  in  1248  Fuslee, 
and  a  decree  of  the  Moonsiff's  Court  of  1251  Fusle^  in  which^ 
after  personal  and  local  enquiry,  the  Moonsiff  fully  satisied  him- 
self of  the  esdsteace  of  the  independent  moinaJi  of  Dooree 
Khalsa,  and  the  title  of  the  plaintiffs  thereto,  are  idl  placed  on 
record  in  elucidation  of  the  claim* 

The  defeadants  refer  to  the  settlement  paper  of  1 197  Fuslee, 
(the  Duncan  settlement  paper),  in  which  one  roausah  Dooree  is 
alaae  entered,  and  they  plead  that  while  the  same  village  hiM 
hbta  called  Indisoriminately  Dooree  Khalsa  and  Dooree  Pran 
Bal,  one  undivided  momah  has  existed  from  time  immemorial,  of 
which  they  have  maintained  unshared  possession.  They  also 
ui^  that  the  statement  of  the  qamomigo  in  1248  Fuslee^  which 
directly  contradicted  that  of  the  Ameen  deputed  in  that  year  to 
measure,  was  entirely  in  thdr  fovor,  and  was  unhesitatiagly 
accepted  by  the  Bevenue  Authorities,  and  secured  for  them  con- 
fihnation  of  their  possession. 

The  Principal  Sudder  Ameen  ranged  the  points  fin*  determine 
atioa  under  three  headings :  Istly.  Is  there  a  village  known  as 
Dooree  Khalsa  in  the  taheqas  to  which  the  plaint  refers  >  2ndly. 
Are  the  plaintiffs  in  possession  of  it,  or  has  it  merged  into  the 
property  leased  to  the  ancestor  of  the  defendants  f  SMiy.  Sup* 
posmg  Dooree  Khalsa  distinctly  traceable,  can  the  plaintiflb 
recover  from  the  defendants  the  wasildi  which  has  accrued  on  it  ? 
These  several  points  the  Principal  Sudder  Ameen  disposed  of  in 
favor  of  the  pliuntiffs,  but  having  ascertained  that,  aceordiag  to 
the  huqeegui  jumma  paper  of  1215  Fuslee,  the  ruqbeh  of  mouxah 
Pran  Rai  is  estimated  at  five  biswahs,  contmning  137  beegabs  10 
hiswahs,  each,  in  four  different  talooqas,  or  a  total  of  550  beegahs, 
while  that  of  Dooree  Khalsa  is,  according  to  the  same  document, 
estiuMtted  at  137  beegahs  10  hiswahs,  and  having  ascertained 
that»  at  the  roeent  measaremeat  of  1248  Fuslee,  the  whole  rv^A^A 
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of  both  mottzabs  amouDted  to  no  more  tban  640  be^ahs,  tk 
Principal  Siidder  Aroeen  assigned  to  mouzab  Pran  Bai  536 
be^ahs  under  the  original  estimate,  and  fixed  the  rtiqbeh  of 
Domnee  Khalsa  at  the  orerphis  or  90  be^abs,  and  awarded  to  the 
plaintifis  wasildi  in  proportion. 


In  th^  appeal  to  this  Court,  the  defendants  offer  Ae  i 
general  and  comj^ete  denial  of  the  title  of  the  plaintiffis  wUck 
had  formed  thcor  reply  in  the  Court  of  first  instance.  The 
substance  of  their  nuH^ibai  is  the  same  insistanoe  on  €he  Cut 
that  only  one  mooxah  possessed  by  themsdives  has  ever  had 
existence. 

The  Court  are  agreed  in  opinioD  that  the  multiform  documen- 
tary testimony  filed  by  the  plaintiffs  unexceptionable  prores  their 
title.  It  is  quite  true,  that  the  paper  of  earliest  date  to  vriueh 
access  has  been  bad  (that  of  llw  Fuslee)  describes  only  one 
mouzah  Dooree,  and  that  a  copy  of  the  theeka  piqier,  of  date 
subsequent  by  a  year  or  two,  does  not  spedfy  any  resenratioa 
to  the  lessors  of  a  mouzab,  Dooree  Khalsa.  But,  on  the  other 
hand,  the  Court  are  unable  to  resist  the  conyiction,  on  the  eridenoe 
before  them,  that  from  that  date  the  formation  of  two  distioel 
mouzahs  took  place,  with  separate  possession.  Extending  oter 
the  long  period  which  intervened  between  1215  and  1248  Pudee, 
is  a  chain  of  documentary  evidence,  of  which  not  a  single  liak 
is  either  doubtful  or  broken.  This  evidence  has  been  given  is 
its  order  above,  and  it  is  therefore  not  necessary  to  recapitulate 
it.  The  Court  cannot,  however,  concur  in  that  part  of  the  Prin- 
cipal Sudder  Ameen's  dedsion  which  fixed  550  beegahs  as  the 
ruqbeh  of  mouzah  Pran  Rai,  in  conformity  to  the  purely  conjec- 
tural rtwbeh  anciently  laid  down,  and  which  gives  to  UMMnak 
Dooree  Kbalsa  a  certain  number  of  selected  fields  so  as  to  make 
up  a  ruqbeh  of  90  beegahs.  There  is  the  less  reason  for  this 
arbitrary  division,  because,  at  the  Grovemment  measurement  in 
1248  Fuslee,  the  Ameen,  in  finding  the  ruqbeh  of  the  two  estates 
to  amount  to  640  be^ahs,  measured  off  240  beegahs  to  Dooree 
Khalsa,  and  400  to  Dooree  Pran  Rai ;  and  though  it  must  be 
admitted,  that,  had  the  defendants  contested  the  accuracy  of  this 
measurement,  this  part  of  the  case  might  present  some  cUfficulty, 
yet,  as  it  has  not  occurred  to  the  defendants  to  do  so,  the  objec- 
tion pleaded  by  the  defendants  being  not  that  Dooree  Khalsa 
has  been  subject  to  unfaithful  measurement,  but  that  no  such 
mouzah  as  Dooree  Khalsa  exists,  the  Court  conrider  the  result 
of  the  Ameen's  enquiry  to  constitute  a  very  safe  guide  for  their 
judgment.  With  respect  to  wasildi^  too,  the  case  is  equally  finee 
from  perplexity,  as  the  rate  and  amount  of  wasildi  given  by  the 
plaintiflb  are  not  disputed  by  the  defendants,  but  the  otjection  ta 
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payment  thereof  is  merged  in  the  grand  and  vital  objection  to 
the  daim  for  possession  of  the  bnd^  which  has  yielded  the 
wasildi. 

The  Court  on  the  above  considerations  amend  the  decision 
of  the  Princijpal  Sadder  Ameen,  and  decree  the  clfum  of  the 
pkuntifls  in  rail.  All  costs  of  suit  will  be  chai^ged  to  the  defen- 
dants. 


Tna  23r0  Sbftbmbbr^  1850. 

Pbbsbnt: 

A.  W.  BE6BIE, 

AND 

H.  LUSHIN6T0N, 

JUOGBS^ 
AND 

H.  W.  DEANE, 

Oiro.  JuoGB. 

CASE  No.  177  OF  1849. 

Regular  Appeal  from  the  deeirion  qf  Mouhee  Mokumed  Zuhoor, 

Principal  Sudder    Ameen  of  Ghazeepore, 

dated  23rd  Majf  1849. 

BOOAIL  SINGH  and  othbbs^  (Dbfbndants^)  Appbllants, 

vermi 
FUTTEH  NARAIN  SINGH  and  oraBBS, 

(PLAINTfRFS^)   RbSPONDBNTS. 

The  particulars  of  this  case  are  detailed  in  case  No.  175 
of  1849^  decided  this  day.  The  appeal  b  dismissed  with  all 
costs. 
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Tub  23rd  Sbptbmbbr,  1850. 

Prbsrnt  : 
A.  W.  BE6BIE, 

AND 

U.  LUSHINGTON, 

JUDGBS, 
AND 

H.  W.  DEANE, 

OrFO«    JUDGB. 

CASE  Nor94  OF  1850. 

Special  Appeal  from  the  decimon  of  R.  /.  Tayler^  Esq.,  Judge 
of  Jounpore,  dated  3rd  November  1849. 

DEODUTT  SINGH  AND  OTHBRS,.(DfiBBNDANTS^)  APPELLANTS, 

versus 

SURUBJEET  SINGH  and  othbrs,  (Pt.AiNTirr8,) 

Rbspondbnts. 

For  the  history  of  this  CRse  the  reader  is  referred  to  the 
printed  decisions  of  the  Zillah  Courts  for  November  18i9i 
page  145. 

It  appears  ibat  on  the  ftrst  inslittttioB  of  this  mat,  (a  aoit  te 
possession  of  a  specific  quantity  of  land,  with  wasildi),  an  ob)ee- 
tion  was  raised  hy  the  defendants  that  the  land  claimed  greatly 
exceeded  the  quantity  set  down  in  the  plamt,  on  which  an  Ameea 
was  deputed  to  measure  the  land,  and  on  his  repmrft,  wtiich  rat 
to  shew  that  the  objection  of  the  defendants  was  valid,  the  plson- 
tiffs  were  nonsuited.  On  revival  of  their  suit,  the  plaindib 
adopted  the  Aroeen's  measurement  as  the  basis  of  tbdr  dm, 
and  notwithstandii^  that  a  similar  objection  was  again  putfor* 
ward  by  the  defendants,  the  objection  vas  passed  ovefi  and  the 
plaintiffs  got  a  decree  from  the  Principal  Sudder  Ameen,  .which 
the  Judge  ccmfirmed. 

A  special  appeal  was  granted  to  try  whether  the  lower 
Courts  were  not  in  error  in  neglecting  to  dispose  of  the  objec- 
tions raised  by  the  defendante,  especially  the  objection  of  und^ 
valuation  of  suit,  and  the  objection  that  the  boundary  described 
by  the  plaintiffs,  as  embracing  the  contested  land,  actual!/ 
includes  more  land  than  the  plaintiffs  have  sued  for. 

The  Court  find  that  the  first  point  to  try  which  the  eertii- 
cate  has  been  granted^  is  not  sustainable.    The  reccnrd  of  the 
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case  received  after  the  adnii«km  of  the  spedal  appeal  proves 
that  the  plea  of  undervaluation  of  suit  was  fully  disposed  of  by 
the  Court  of  first  instance  in  an  interlocutory  roobakaree,  dated 
27th  June  1848,  although  the  final  judgment  of  the  Principal 
Sadder  Ameen,  dated  llth  January  1849,  does  not  give  the 
particulars  of  this  roobakareej  and  contains  no  more  than  an 
allusion  to  that  document  The  Principal  Sudder  Ameen's  order 
of  the  above  date,  27th  June  184i8,  was  confirmed  in  appeal 
by  the  Judge. 

VTitYi  respect  to  the  second  point  of  the  certificate,  it  is 
shown  by  the  record  that  an  objection  similar,  as  above  men- 
tioned, to  that  which  had  been  urged  in  the  nonsuited  case,  was 
advanced  by  the  defendants,  and  yet  not  dealt  with  either  by 
the  Principal  Sudder  Ameen  or  the  Judge.  The  defendants 
asserted  that  the  boundary  given  by  the  plaintiffs  to  the  disputed 
land  enclosed  a  tract  of  60  beegahs,  not  45,  as  declared  by  the 
Ameen.  The  Judge  has  remarked  indeed  that  ^  the  reasons 
assigned  by  the  Principal  Sudder  Ameen  are  satisfoctory  and 
sufl^ient  for  his  judgment,  and  the  objections  of  the  appellants 
unsupported.''  But  the  Court  cannot  venture  to  assume  that 
under  this  terse  and  comprehensive  phraseology,  (to  which  it 
may  be  here  noticed,  the  Judge  of  Jounpore  is  over-incfined) 
may  be  detected  a  complete  answer  on  the  part  of  the  Judge^ 
or  indeed  any  answer,  to  the  particular  objection  to  which  the 
latter  part  of  the  certificate  has  reference.  The  Court  do  not 
intend  to  rule  that  even  if  the  plea  of  the  defendants  be  estab- 
fished,  the  claim  of  the  plaintiffs  will  thereby  be  necessarily 
vitiated :  but  they  require  that  a  finding  be  had  on  that  plea. 
They  accordingly  remand  the  suit  to  the  file  of  the  Principal 
Sudder  Ameen,  in  order  that  an  explicit  opinion  on  the  point 
may  be  recorded. 
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Thb  23bi>  Sbptbmbbr,  1850. 

Prbsbnt  : 
A.  W.  BE6B1E, 

JODOB« 

H.  W.  DEAN, 

OrPG.  Judgb, 

AND 

S.  8.  BBOWN, 

Obfo.  Adol.  Juoge. 

CASE  HoTm  OF  1850. 

SjyeciaH  Appeal  from  the  decision  of  Monlvee  Mokumed  Sulem 
Khan,  Additional  Principal  Sudder  Ameen  of  Azimgurk^ 
dated  7  th  December  1849. 

ULUP  RAI  AND  othbrSj  (Dbfkndants^)  Appbllants, 

versus 
MEEB  SUKHAWUT  ALI  and  othbrs,  (Pi^AiNTim,) 
Rbspondbnts. 

This  suit  was  instituted  for  possession,  with  the  usval  tnii- 
fer  of  names  in  the  Collector's  record,  of  a  mouzah  by  i»iDe 
Jygulpore,  in  annulment  of  the  order  of  the  Settlement  Qfioer^ 
dated  22nd  April  1836. 

The  judgment  of  the  Court  of  first  instance,  in  fiim  of 
the  pfaiiutifls,  was  upheld  in  appeal  by  the  Priudpal  Sadder 
Ameen. 

The  plaintiflb  laid  clium  to  this  mouzah  as  their  hereditary 
estate.  The  record  of  the  case  proves,  however,  that  during  the 
long  period  from  1210  Fuslee,  when  the  estate  was  first  let  in 
farm,  down  to  the  present  time,  the  plaintiffs  have  nerer  hdd 
possession,  nor  has  their  zumeendaree  title  been  acknowledged. 
After  various  leases  of  the  estate  and  kham  holdings,  sohe- 
quently  to  the  year  first  named,  the  Bevenue  Authoritiefl,  in 
1836,  settled  it  with  the  defendants,  as  proprietors. 

A  spedal  appeal  was  admitted  to  try^  whether  the  loirer 
Courts  were  justified  in  giving  the  plmntiSs  a  decree,  with 
reference  to  the  precedents  of  this  Court  of  19th  September 
1844,  and  21st  April  1845,  it  cleariy  iq[)pearing  that,  fixNn  1221 
Fuslee  to  1836  a.  d.,  the  mouzah  has  several  times  been  let  in 
farm,  or  held  kham,  without  any  acknowledgment  of  the  zwM»r 
daree  title,  which  the  plaintiffs  have  now  set  up. 
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The  Court  are  unanimous  in  opinion  that  the  claim  of  the 
plaintifl^  is  altogether  untenable,  with  reference  to  the  prece- 
dents cited  in  the  certificate.  They  remark  incidentally,  that 
the  certificate  has  taken  the  year  1221  Fuslee  instead  of  1210 
Fuslee,  as  that  from  which  mention  is  made  of  leases  in  farm 
and  kham  holdings,  apparently  because,  according  to  the  record, 
though  the  plaintiflB  nad  been  dispossessed  previously  to  1221 
Fuslee,  yet  in  that  year  the  Boara  of  Revenue  directed  that 
engagements  betaken  from  such  persons  as  might  establish 
their  proprietary  tide,  and  on  the  neglect  of  the  plaintiffs  to  prove 
such  right,  the  property  was  again  made  over  to  a  former.  The 
precedent  of  19th  September  1844,  (a  decision  of  a  full  Court), 
IS  as  follows.  ^^  The  plaintiff  sues  to  set  aside  a  setdement  made 
by  the  Bevenue  Authorities  with  the  defendants,  and  to  establish 
his  right  as  zumeendar.  It  appears  from  the  proceedings  that  the 
Government  former  of  1197  Fuslee  died  in  1206  Fuslee,  and  that 
a  farming  settlement  was  made  by  the  Collector  with  his  heirs. 
The  plaintiff  has  not  therefore  had  his  zumeendaree  title  acknow- 
ledged, and  as  a  period  of  more  than  12  vears  has  elapsed  since 
the  death  of  the  nrst  former,  the  Court  declare  that  the  plmntiff 
cannot  now  come  into  Court  to  establish  a  zumeendaree  tide. 
The  Government  might  make  the  setdement  with  whomsoever 
they  pleased,  if  no  zumeendaree  tide  had  been  sued  for,  or 
acknowledged  within  12  years  from  the  demise  of  the  farmer 
of  the  first  setdement.^  Upon  this  decision,  the  after-precedent^ 
that  of  2Ist  April  1845,  is  founded* 

Even  if  the  plaintiffs'  case  were  not  completely  disposed  of 
by  the  foregoing  precedents,  it  would  still  be  barred,  as  it  appears 
to  the  Court,  under  the  limitation  law.  The  suit  is  brought 
on  the  13th  April  1848^  ostenribly  to  contest  an  order  passed  on 
the  22nd  April  1836.  But  the  order  which  it  reallv  sought  to 
annul  is  dated  12th  April  1836,  and,  consequendy,  tne  prescribed 
period  for  the  institution  of  a  suit  has  been  suffered  to  pass  away. 
On  the  12th  April  1836,  the  Revenue  Authority  held  a  judicial 
proceeding,  which  fixed  the  proprietary  right  of  the  engaging 
party.  T%e  later  proceeding  of  22nd  Api^  1836,  is  the  rooba-- 
karee  of  settlement  only,  the  document  in  which  a  history  of 
the  settlement  is  commonly  embodied,  but  it  is  not  that  in  which 
the  investigation  is  made  into  rights^  and  the  declaration  thereof 
is  judicially  reccMded. 


For  the  above  reasons,  the  Court  annul  the  dedsions  of 
both  the  lower  CourtSi  and  dismiss  the  plaintiffs'  suit,  charging 
Ihem  with  all  costs. 
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Tab  23aD  Sbptbmbbb^  1850. 

Prbsbnt: 
A.  W.  BEGBie, 

iIND 

H.  LUSHINGTON, 

JUOGBS^ 
AND 

H.  W.  DSANE, 

One.  JuDGB. 

CASE  HoTm  or  I860. 

Special  Jppeal  from  the  decision  of  A.  Lang^  E$q.y  Judge  tf 
AUaAabad,  daied  25M  February  I860. 

HURNARAIN^  (Plaintiff,)  Appbllavt, 

versuM 

GOBINDRAM,  (Dbfbndant,)  RBgpoNBBNT. 

This  case  will  be  found  among  the  printed  dedw>ns  of  tk 
Zillah  Courts  for  February  1850. 

A  suit  was  brought  in  the  Moonsiff's  Court  to  obtain  pofisei* 
sion  of  a  house  in  the  city  of  Allahabad,  in  virtue  of  a  deed  of 
sale  executed  by  the  proprietor  in  &vor  of  the  plaintiff. 

It  was  replied  by  the  defendaat,  GobindraiD,  that  the 
bouse  b  not  alienable,  as  haTiag  been  dedicated  to  a  religion 
service,  inasmuch  as  Sudboo  Midi,  the  grandfather  of  the  adier, 
placed  in  it  the  image  of  Jf  tiAoidrr,  40  years  ag#,  and  it  was 
pleaded  that  he,  the  defendant,  is  tbepocforee  in  chaise  of 
the  image. 

The  Court  of  first  instance  having  twice  decided  the  ease 
agfunst  the  i^laintiff,  and  its  decision  having  been  overruled  bf 
the  late  crfficiating  Judge,  an  es  parte  jud^^ent  was  at  leagth 
recorded  by  the  Mocmsiff  in  the  plaintiff's  fovor,  which  deeiaoo 
.the  present  Judge  has  now  reversed. 

A  special  appeal  was  admitted  to  determine,  ^whether  the 
decision  of  the  Judge  can  be  sustained,  that  is  to  say,  to  try 
whether  the  alleged  act  of  the  original  proprietor  of  Uie  hooae 
was  such  as,  under  the  Hindoo  shasters,  and  with  Mfeveace  (o 
the  byumstm  of  the  Puadit  of  the  Sudder  Oonrt,  filed  with  tbe 
record,  would  ordinarily  constitute  the  property  in  diqnl^  ^ 
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wukf,  and  would  thereby  exempt  H  fixr  ever  from  liability  to 
alienation.'^ 

The  point  at  issue  between  the  two  parties  in  this  suit  is^ 
whether,  as  pleaded  by  the  plaintiff,  the  successors  of  Sudhoo 
Mull,  who  many  years  ago  brought  the  image  from  the  vicinity 
of  the  fort  at  Allahabad  and  d^osited  it  in  the  house,  still  con- 
tinued to  reside  there,  or  whether,  as  urged  by  the  defendant, 
every  portion  of  the  house  was  thereafter  abandoned  as  a  place 
of  private  residence,  by  reason  of  the  sanctity  thrown  over  the 
entire  building  by  the  presence  of  the  image.  The  bywusta 
of  the  Pundit  of  this  Court  has  laid  it  down,  that  a  house  dedi- 
cated to  Muhabeer  is  inalienable,  and  for  ever  set  apart  for  pur- 
poses of  religion,  but  that  if  a  part  only  of  a  house  be  devoted 
to  the  reception  of  an  image,  the  other  portions  continuing  to 
be  occupied,  the  proprietor  may  dispose  of  those  other  portions 
in  what  way  soever  he  pleases,  because,  in  that  case,  the  sacred 
influence  of  the  image  would  not  extend  beyond  the  precincts 
which  it  immediately  hallowed.  In  the  case  before  the  Court, 
the  Judge  does  not  explicitly  dispose  of  the  plea  raised  by  the 
defendant;  if  it  be  assumed  that,  according  to  the  Judge's  finding, 
Gopeenath  and  Balgobind,  successively  heirs  of  Si^hoo  Mull, 
entirely  relinquished  the  building  to  the  service  of  the  eflSgy, 
the  Judge's  decision  is  doubtless,  under  the  bywusta,  correct ; 
but  if  the  Judge  be  taken  to  mean  that  the  occupancy  of  Muha- 
beer was  subject  to  any  limitation,  he  has  not,  with  reference  to 
the  byumsta,  assigned  any  sufficient  reason  why  the  plaintiff 
should  be  denied  the  ordinary  benefit  of  his  purchase  beyond 
the  limits  which  may  have  been  marked  out.  A  clear  declara- 
tion is  wanted  on  a  point  on  the  decision  of  whick  the  whole 
case,  apparency,  turns;  and  the  Court  aoeordingly  rewandthe 
suit  to  the  Judge's  file,  in  order  that  the  defect  t^  guppli^. 
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ThB  23rd  SEPTBMBBft,  ld50« 
PftBSJINT  : 

A.  W.  BEGBIB, 

AND 

H.  LUSHINGTON, 

JUDGB% 
AND 

H.  W.  DEANE, 

Offg.  Judob. 

CASE  No,  171  OF  1850. 

Special  Appeal  from  the  decision  of  R.  J.  Tayler,  Esq.^  Judge 
of  Jotmpore,  dated  Ibth  November  1849. 

DABEEDEEN  TEWARREE  and  othbrs,   (Dbfbndani^) 

Appbllants, 

versus 

RANEE  SHEO  KOONWUR  and  othbrs,  (Plaintifis,) 
Rbspondbnts. 

The  history  of  this  case  is  precisely  similar  to  that  of  case 
No.  195,  decided  by  the  Sudder  Dewanny  Adawlut  cm  26th 
August  1850. 

A  special  appeal  was  allowed  to  try,  '^whether  the  ded^n 
^^  of  the  Judge  is  not  contrary  to  law,  in  its  reversal  of  the 
^*  auction  sale  of  mouzah  Sinrohunpore,  (the  mouzah  in  dispute 
"  in  this  suit).'^ 

The  Courtt  on  the  principle  enunciated  in  their  judgment 
above  referred  to,  under  date  26th  August  1850^  reverse  the 
decision  of  the  Judge  in  this  case^  and  dismiss  the  daim  of  the 
plaintiffs^  with  all  costs  of  suit. 


26  A 
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The  23bd  S£ptjbmbbb,  1850. 

Prbsbnt  : 

A,  W.  BEGBIE, 

AND 

&.  LUSHIN6T0N, 

Judges^ 

AND 

H.  W.  i)EANE, 

Opfg.  Jddgb. 

CASE  No.  170  OF  1850. 


Spetial  Appeal /ram  the  decisian  of  JR.  !•  Tkxyter,  JS!$q^  Judg6  of 
Jounpore^  dated  \Ath  November  1849. 

BISSASHUR  DUTT  and  othbbb^    (Dipbndants,) 
Appbllants^ 

vertm 

BANEE  SH£0  EOONWUR  and  othbrs^  (Plaintiffs,) 
Rbspondbnts. 

This  case  is  preciself  similar  to  Case  No.  171>  (Dabeedeen 
t'ewarree  and  others,  defendants^  appellants)^  dedded  this  day. 
The  same  decision  rules. 
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The  23et>  SfeitkMBttR^  1880. 

Prbsbnt: 

A.  W.  BE6BIE, 

AND 

H.  HJSHINGTON, 

JvDGWf 
AND 

H.  W.  DEANE, 

Offg*  JuDas. 

CASfi  No.  172  OF  1850. 

Special  Appeal  from  the  decision  of  A  J.  TayUr  Esq.y  Jvdge^f 
Jounpore^  dated  I5th  November  1849« 

GUJSAJ  SINGH   AND   dtHHUly  (IhtMNDANTS^)   APPBLLAin^ 

versus 
RANEE  SHEO  JLOONWUB  and  oraus,  (PiAiMTivfs,) 

RB8F0NDBNT8* 

This  case  is  precisely  similar  to  case  Ne*  171^  (Dabeedeeo 
Tewarree  and  others,  defendants,  appellants)^  decided  this  day. 
The  present  appellants  in  suit  No.  1739  preferred  an  appeal  in 
respect  to  mouzah  Bheerkanpore.  This  appeal  relates  to  anotb^ 
n^ouzah  by  name  chuck  Sumraha.  The  decision^  which  governed 
tlie  case  of  Dabeedeen  Tewarree  and  others^  rules  in  this  case 
likewise. 


I 


Digitized  by  LjOOQIC 


369 

Thb  23fti>  Sbptbmbn^  1850. 
Pebibnt  : 
A.  W.  BE6BI6» 

AND 

H.  LUSHINGTON, 

JUDGBS, 
AND 

U.  W.  DEANB, 

OfFO.  JUDOB* 

CASE  No.  174  or  1850. 

Special  Appeal  from  the  decision  €f  B*  /•  Tqj/ler,  JSf;*^  Jwfg^  of 
Jounpore,  dated  ISth  November  1849. 

Thi   collector  of  JOUNPORE,  (Dbfkndant,) 

APPBtLANT^ 

versus 
RANEE  SHEO  KOONWUR  and  othbrs,  (Plaintiffs^) 

Rb8PONDBNT8« 

This  case  is  precisely  similar  to  case  No.  171,  (Dabeedeen 
Tewarree  and  others^  defendants,  appdlants),  decided  this  day. 
The  same  dedsion  rules.  In  the  four  oases  in  which  the  Collec« 
tor  of  Jounpore  is  appellant,  the  appeal  refers  to  different 
properties. 
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Thb23rd  Sbptbmbbr^  t850. 

Frbsbnt  : 

A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

Judges, 

AND 

H.  W.  DEANB, 

Offo.  Judgb. 

CASE  No.  175  of  1850. 

Special  Appeal  from  the  decision  of  R.  J*  Taj/ler,  Esq.y  Judge  (ij 
Jounpore,  date^f  15/ A  November  1849. 

Tab  collector  op  JOUNPORE,  (Defb^dant,)  Appe^laht 

versui 

RANEE  SHEO  KOONWUR  and  others,   (Plaintifss,) 

Rbspondbdts. 

This  case  is  precisely  similar  to  Case  No.  171 »  (Dabeedeen 
Tewarree  and  others,  defendants,  appellant^),  decided  tbis  day. 
The  same  decision  rules*  In  the  four  cases  in  which  the  CoUeo- 
tor  of  Jounpore  is  appeUaot,  the  appeal  refers  to  differeAt 
properties. 
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Tbb  23rd  Sbptbmb&r^   1850. 

Prbsbnt: 

A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

JuDGBSj 
AND 

H.  W.  DEANE, 

OrFO.  JCTDOB. 

CASE  No.  176  OF  1850. 

Special  Appeal  from  the  decision  of  R.  /•  Tayler,  Esq.,  Judge 
of  Jotmpore,  dated  14th  November  1849. 

T»B  COLLECTOR  of  JOUNPORE,    (Dbfendant,) 
Appbllant, 

versus 

RANEE  SHEO  KOONWUR  and  othbrs^  (Plaintiffs^) 
Rbspondbnts. 

This  case  is  precisely  similar  to  case  No.  I7I5  (Dabeedeen 
Tewarree  and  others,  defendants,  appellants,)  decided  this  day. 
The  same  decision  roles.  In  thie  four  cases  in  which  the  Collec- 
tor of  Joonpore  is  appellant,  the  appeal  refers  to  differeat 
properties. 
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The  23rd  Sipteubsb,  1860. 
Prbsknt  : 
A.  W.  BEGBIE, 

AND 

II.  LUSHINGTON, 

Judges^ 

AND 

H.  W.  DEANE, 

.  Offg.  Judge. 

CASE  No.  177  OF   1850. 

Special  Jppeal  from  the  decision  of  R.  J.  Tayler^  Esq*,  Mp 
of  Jounporcy  dated  \hth  November  1849. 

Thb  COLLECTOR  of  JOUNPORE,  (Dkfendakt,) 

Al>^ELLANT^ 

versus 

RANEE  SHEO  KOONWUR  and  othbes,  (Plaintipfs,) 
Respondents. 

This  case  is  precisely  similar  to  case  No.  17l>  (Dabeedeen 
Tewarree  and  others,  defendants,  appellants),  deddisdtbisday. 
The  same  decision  rules.  In  the  four  cases  in  which  the  Collector 
of  Jounpore  is  appellant^  the  appeal  refers  to  different  properties. 
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Thb  23bi>  Skptembbr^  1850. 
Prbsbnt: 
A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

JUDGBS^ 
AND 

H.  W.  DEANE, 

OfFG.   JaDGB» 

CASE  No.  173  or  1850. 

Special  Appeal  from  the  decision  0/  IL  J.  Tayler,  Esq.,  Judge 
.  of  Jounpore,  dated  l5tA  Novhnber  1849/ 

\         GUJRAJ  SINGH  and  othbrs^  (DBrBNDANTs,)  Appbllants^ 

\  versus 

\         RANEE  SHEO  KOONWUR  and  othbbs,  (Plaintifps,) 
\  Rbspondbnts. 

This  case  is  precisely  similar  to  case  No.  Iji,  (Dabeedeen 
Tewarree  and  others,  defeudants,  appellants)^  decidcMl  this  day. 
A  like  decision  rules  in  the  present  suit. 
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TqB  23bD  StPTBMBBB^  1850. 

Fbbsbnt  ; 
A.  W.  HEGBm, 

AND 

H.  LUSHINGTON, 

Judges^ 

AND 

H.  W.  DEANE^ 

OfVQ.  JuDGEp 

CASE  No.  140  of  1849. 

Special  Appeal  from  the  decision  of  H.  Armstrongs  Esq^., 
Judge  of  JFUttehpore,  dated  Zrd  November  1848, 

GOWAL  DASS,  (Defendant^)  Appbllant^ 

verstis 

SOORAJPERSHAD,  (Plaintiff,)  Respondent. 

The  plaintiff  claims  possession  of  mouzah  Pranpore,  pergHO- 
nah  Kootee,  in  virtue  of  a  deed  of  sale,  dated  10th  December 
1839. 

The  particulars  of  this  case  are  to  be  found  Ia  the  printed 
decisions  of  the  Zillah  Courts. 

A  special  appeal  was  admitted  to  try,  ^^  whether  the  ded^ou 
of  the  Judge,  that  the  non-payment  of  the  whole  of  the  purchase 
money  is  not  a  sufficient  ground  for  invalidating  the  deed  of  safe 
held  by  Soorungpershad,  be  agreeable  to  law  or  otherwise.'' 

The  Court  are  unanimously  of  opinion  that  the  decision  of  the 
Judge  upon  the  point  brought  forward  in  the  certificate  is  agree- 
able to  law.  They  are  aware  that  the  non-payment  of  a  portioa 
of  the  purchase  money  has  sometimes  been  held  to  be  a  groond 
for  considering  a  sale  incomplete;  but  such  non-payment  does 
not  necessarily  make  it  so.  Such  a  rule  would  interfere  too  much 
in  the  transactions  of  men ;  and  would  moreover  fadlitate  the 
perpetration  of  a  spedes  of  fraud  unfortunately  common  in  tlus 
country,  for  it  would  encourage  dishonest  sellers  in  selHng  their 
property  twice  over. 
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Deeds  may  in  some  cases  be  avoided  by  ^'  objeetions  rebtiny 
to  the  consideration  on  which  they  are  founded,  or  to  the  want 
of  consideration/'  but  generally  speaking,  the  delivery  of  the  deed 
evidences  the  completeness  of  the  transaction.    The  law  of  Eng- 
land, as  laid  down  by  a  Jurist^  who,  the  Court  believe,  is  held  in 
estimation  by  English  Lawyers,  declares  a  principal  which  is 
lippHcable  to  every  state  of  Society.    A  deed  may  under  certain 
circumstances  be  avoided, — ^^  but  a  writing  sealed  and  delivered 
is  supposed  to  be  made  with  due  deliberation,  and  to  express  fully 
and  aosolutely  the  intention  of  the  party  by  whom  it  is  exeduted : 
he  is  therefore  bound  by  its  execution,  whether  he  received  a 
consideration  for  the  grant  or  engagement  which  it  comprises,  or 
not/' 

The  Court  dismiss  the  appeal. 


TfiE  23rd  Srptbmbbr,  1850. 

Pi^ESBNT  : 

A.  W.  BEGBIE, 

Judge, 
H.  W.  PEANE, 
•  Offg.  Judge, 

AND 

S.  S.  BROWN, 

Offo.  Addl.  Judge. 

CASE  No.  85  OF  1850. 

Special  Appeal  from  the  decision  of  R.  J.  TayUr^  ^7f  Judge 
of  Jounportj  dated  23rd  October  1849, 

BUKSHOO,  (Defendant,)  Appellant, 

versus 

ILAHEE  BUKSH  KHAN,  (Plaintiff,)  Bisponobnt. 

The  Judge's  decision  on  this  case  is  in  the  printed  decisions 
of  the  month. 

The  suit  was  brought  by  the  pliuntiff  as  proprietor  of  the 
bazar  of  Shahgunge,  situated  on  his  estate,  for  the  possession  of 
six  and  a  half  biswabs  of  ground  in  the  bazar,  and  for  the  eject- 

*  Stephe&^s  Commentarj  on  Deeds. 
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meot  of  the  defendant,  and  the  removal  of  the  m^^^irialg  of  b 
iKraw  therefrom  in  conseqnenoe  of  his  refusal  to  pay  rent 

Defendant  amongst  other  pleas  demed  the  pliuotiffs  jm. 
prietary  right  in  the  hazar,  which,  he  sfud,  bekmged  to  Go?ni. 
ment,  and  urged  that  plaintiff  had  no  right  of  ejeetmest  The 
suit  was  decreed  in  the  Court  of  the  Principal  Sudder  Auko, 
and  the  decision  was  afllrmed  in  appeaL 

A  special  appeal  was  granted  to  try,  whethm*^  under  the  » 
cumstances  set  forth  in  the  pleadings  and  judgment,  the  pUnliiri 
action  conU  be  maintained.    Hie  respondent  has  not  atte&U. 

The  Court  observe  that  the  suit  is  one  of  an  unusual  dime- 
ter, and  that  to  support  it  a  proof  is  requisite  ci  the  aj^ieDant'i 
being  either  a  tenant  at  will,  or  a  holder  of  a  lease  under  specified 
conditions,  or  of  an  engagement  having  been  entered  into  betwea 
the  parties  for  vacation  of  the  ground,  as  a  penalty,  in  de&nkof 
payment  of  rent.  No  proof  of  the  kind  has  been  tendered.  The 
pkdntiff  claims  to  exercise  the  right  of  ejectment,  because  he  wis 
proprietor  of  the  estate  on  which  the  i6ajerar  stood,  and  the  lover 
Courts  have  decreed  it  on  that  ground,  but  the  pluDt  com* 
mences  with  a  statement  that  the  defendant  and  his  predecessors 
bad  occupied  the  ground  for  the  last  #70  years.  NocoDditums 
are  even  aeclared  to  have  been  annexed  to  occupancy,  and  as  the 
pidntiff  has  his  remedy  in  law  for  the  recovery  of  any  rent  that 
could  be  proved  to  be  due,  the  Court  are  of  opinion  that  a  per 
mitted  tenancy  for  so  long  a  period  cannot  be  disturbed  without 
sufficient  reason  in  equity  or  local  usage.  In  the  absence  of  toy 
such  reason  in  this  case,  the  Court  reverse  the  dedsion  of  the 
JudgCy  and  dismiss  the  suit  with  costs. 
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Thk  33iid  SnTiMBBRt  18S0. 

PRBanrr: 

A,  W.  BEGBIE, 

JUDGB, 

H.  W.  DEANE, 

OfFG,  JuDGBy 
AND 

a  S.  BROWN, 

OrrG.  AobIm  Jddgb. 

CASE  No.  86  OF  18&a 

Sp9cittl  Appeal  Jhm  the  decidon  of  R.  J.  Tajfier  Esq.,  Judge  of 
Jam^fore^  duted  28rd  October  1849. 

RAMPERSflAD^  (DBrBMBANT,)  Appsllamt, 

versui 

1LAHEE  BUKSH  KHAN,    (PlaintippO  Rbspondbnt. 

The  particulars  of  this  case  and  the  grounds  on  which  the 
special  appeal  was  admitted  are  identical  with  those  of  the  case 
No.  85  apposed  of  this  day^  and  the  order  of  reversal  is  the 
same. 
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Ths   23rd  Sbptbmbbr^  1850. 
Prbsbnt. 
A.  W.  BEGBIE, 

JiTDGB, 

H.  W.  DEANE, 

Offg.  Judge, 

AND 

S.  S.  BROWN, 

Offg.  Addl.  Jodgi. 

CASE  No.  87  OF  1850^ 

Special  Appeal  from  the  decision  of  R.  J.  Tayler,  Esq.,  Juigetf 
Jounpore,  dated  28r£(  October  1849. 

JU6LALL  AND  THBBB  OTHBR8,   (PLAINTIFFS,)  .AfPBLLANTI, 

versus 
ILAHEE  BUKSH  KHAN,  (Defendant,)  Rbspondkht. 

The  particulars  of  this  case  and  the  grounds  on  which  the 
special  appeal  was  admitted  are  identical  with  those  of  the  ease 
No*  85  disposed  of  this  day^  and  the  order  of  reversal  is  the  suai 


Digitized  by  (^OOQIC 


86d 

Ths  23bo  Sbptkmbir^  1850i 
Prbbbnt : 
A.  W.  BEGBIE, 

JUOGB^ 

H.  W*  DEANE, 

Offo.  Judgb^ 

AND 

S.  S.  BROWN, 

Offo.  Addl.  Jctoob. 

CASE  No.  210  of  1849. 

Regular  Appeal  from  the  decision  of  Motdvee  Syud  Mohumed 

Fillayet  AH  Khan,  Principal  Sudder  Ameen  of  Allahabad, 

dated  25th  July  1849. 

MANUK  CHUND,  (Dbfbndant,)  Appellant, 

versus 

ATEESHA  BEEBEE,  widow  of  AMEEB  BUKSH,  paupbb, 

(Plaiftiff,)    Rbspondbnt. 

Plaintiff  sues  to  recover  her  share  by  Mohomedan  Law  in  the 
landed  estate  of  her  deceaised  husband,  with  Rs.  7^136-14-5^, 
wasildt,  from  1244  to  1255  Fuslee,  and  for  the  reversal  of  the  order 
of  the  SeUlement  Officer  of  the  16th  January  1839.  Total  esti- 
mate of  suit  Rs.  8,280-11-U. 

Plaintiff,  after  statement  of  the  circumstances  under  which 
the  property  was  derived  to  her  husband,  says,  that  he  died  on  the 
4th  September  1833,  when  she  was  still  in  her  minority.  A 
dispute  about  the  inheritance  arose  between  the  members  of  the 
family  after  her  husband's  death,  and  her  claim  was  contested  by 
Fuqueer  Buksh,  her  husband's  brother.  Both  parties  applied  for 
registry  in  the  revenue  Court,  which  was  refused,  and  Ameer 
Bttksh's  name  was  ordered  to  be  retidned  on  the  books  until  the 
heirship  had  been  regularly  established.  This  order  was  passed 
by  the  Commissioner  in  1837,  but,  in  the  ensuing  general  settle- 
ment in  1839,  Fuqueer  Buksh's  title  was  recc^izea,  and  he  was 
admitted  to  engagements  as  proprietor.  The  revenue  was  after- 
wards thrown  into  balance  by  Fuqueer  Buksh,  and  the  property 
was  at  the  same  time  put  up  to  sale  for  sati^EEustion  of  decrees, 
when  Manuk  Chund^  defendant^  who  had  taken  a  transfer  of  Ae 
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lease  from  the  Revenue  Authorities,  became  a  principal  purchaser. 
Plwitiff  now  sues  Fuqueer  Buksh  and  bis  party  and  the  sak 

Eurchasers  as  the  representatives  of  Fuqueer  Buksh^  and  fixes 
er  cause  of  action  at  the  order  of  the  Settlement  Officer  in  1839, 
but  lays  claim  U}wasildt  from  1244  Fuslee  (1837)>  the  year  in  which 
Fuqueer  Buksh  obtained  possession.  She  pleads  minority  pie* 
viously  to  that  year^  and  further  urges  that  both  parties  had  been 
excluded  from  possession  during  part  of  interval  from  the  demise 
of  her  husband,  in  consequence  of  the  estate  having  been  placed 
by  the  Revenue  Officers  under  attachment^  or  qoork  tehieel^  for 
security  of  the  revenue. 

Manuk  Chund,  defendant,  who  was  chiefly  interested  in  the 
suit,  made  answer  that  the  plaintiff's  cause  of  action  must  take 
its  date  from  the  demise  of  Ameer  Buksh,  and  that  the  suit  was 
barred  by  limitation.  He  alleged  that  Fuqueer  Bul^sh  had  entered 
on  possession  on  Ameer  Buksh's  decease,  and  that  he  had 
maintained  it  up  to  1839,  when  the  Settlement  Officers,  finding 
him  in  possession,  concluded  the  settlement  with  him  as  proprie- 
tor, and  that  the  suit  had  been  instituted  in  collusion  with  Fuqueer 
Buksh.  Other  pleas  were  advanced,  which  it  will  not  be  neces* 
sary  to  notice  here. 

Anethn*  defendant  in  his  answer  foUowed  the  pleas  set  forth 
by  Manuk  Chund.  Fuqueer  Buksh  and  the  others  who  had  been 
made  defendants  did  not  appear.  The  Principal  Sudder  Aroeai 
in  his  judgment  said  that  it  was  dear  that  Fuqoeer  Buksii,  wiA 
others  c^  the  &mily,  had  d<me  all  they  could  to  defeat  plaiatUTs 
legal  claim  after  her  hudwnd's  death,  and  he  was  of  opinion  tbat 
die  order  of  the  Commissioner  in  1837,  which  forbade  registry 
until  the  question  of  right  should  be  determined^  would  da^  the 
real  cause  of  plaintiff's  action,  and  bring  the  suit  within  the 
limitation.  The  plaintiff  was  shown  to  have  been  a  mmor  pre- 
viously to  that  year,  and  the  period  of  minority  did  not  reekoa. 
Plaintiff  had,  howei^r,  relinquished  her  claim  to  wasUdi  for  the 
year  1244  Fuslee,  and  was  not  entitled  to  it  <Mr  the  period  of  She 
transferred  lease.  A  decree  was  accordingly  given  Kir  the  plain- 
tiff witli  a  modified  vmtildt  of  As.  2,965.7-7i.  Tnm  this  ^toei- 
sion  both  parties  hare  iq^pealed. 


Appdlant  renews  his  reasons,  and  pleads  that  his^oeamenis 
and  evidence  proved  liMt  respondent  was  not  a  minor  in  the  yean 
1833 and  1834;  on  the  contanry^  that  sheliad  executed l^al 
instrameats  and  ^carried  on  her  business  ia  the  Courts  in  thsoe 
years  in  her  own  name  vritheut  any  dedaration  of  her  ndooritf , 
aadihattbe^alieaasnmedby  the  lower  Ckiurt  for  the  cause  nf 
action  bad  no  fonndatten« 
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The  limitation  is  the  first  point  for  consideration  in  this  case. 
The  order  of  the  Settlement  Officer  in  1839  can  only  be  main-  . 
tained  as  originating  the  cause  of  action  on  proof  of  the  respond- 
ent's prior  possession,  of  which  the  order  deprived  her^  but  the 
Court  find  that  the  settlement  proceedings  recognizes  Fuqueer 
Buksh  as  the  person  with  whom  the  settlement  ought  to  be  made^ 
because  he  was  in  possession  at  the  time,  and  the  respondent 
herself,  in  suing  for  wasildt  for  the  two  years  preceding  the  settle- 
ment,  has  advanced  inconsistent  statements  in  the  plaint,  and  virtu- 
ally abandoned  the  date  assumed  by .  her.  There  is  abundan  t  evi- 
dence of  the  respondents  having  contested  her  claim  to  a  share  in 
the  inheritance  with  Fuqueer  Bulcsh  for  some  years  after  her  hus« 
band's  decease,  but  no  proof  in  the  documents  and  evidence  of  her 
having  succeeded  in  obtaining  possession  at  any  time  between 
the  years  1838  and  1839.  The  date  assumed  by  the  lower  ^ 
Court  is  erroneous.  The  order  of  the  Commissioner  settled 
nothing.   It  merely  left  the  parties  in  the  same  position  as  before. 

The  Court  are  of  opinion  that,  under  these  circumstances, 
the  respondent's  cause  of  action  must  be  held  to  bear  date  from 
the  decease  of  her  husband  in  1833,  and  that,  unless  exceptional 
cause  can  be  shown,  the  claim  wiU  have  lapsed.  The  interven- 
tion of  a  period  of  attachment  of  the  proceeds  for  the  security 
of  the  revenue,  which  it  may  be  observed  commenced  before  the 
year  1833,  does  not  imply  the  dispossession  of  any  party  from 
their  rights  of  property  or  inheritance,  and  this  plea  may  there- 
fore be  passed  over  at  once.  The  plea  of  minority  remains. 
Some  ond  evidence  has  been  produced  by  respondent  in  support 
of  her  plaint  to  show  that  she  was  about  ten  years  of  age  in  1833, 
together  with  copy  of  a  suwal  presented  by  Fuqueer  Buksh  in 
the  following  year  in  the  matter  then  pending  between  them,  in 
which  he  describes  her  as  **  nabalighah.^^  The  Court  however  find 
from  the  attestation  to  a  mookhteeamamah  executed  by  her  in 
1834  that  she  was  then  declared  by  the  witnesses  to  be  of  the  age 
of  14  or  15,  and  the  word  nabalighah  in  the  mwal  is  a  gross 
forgery,  the  words  Ayeesha  Beebee  having  been  changed  to  Ayee- 
sha  nabalighah.  The  appellant's  exhibits  also  show  that  the 
respondent  was  actively  prosecuting  her  claim  against  Fuqueer 
Buksh  in  her  own  name,  between  the  years  1833  and  1837,  and 
independently  of  the  incidental  evidence  abovementioned  to  the 
falsehood  of  the  plea,  they  consider  that  after  the  respondent 
had  by  her  own  acts  virtually  asserted  her  majority  during  this 
period,  she  cannot  now  be  permitted  to  maintain  a  plea  to  the 
contrary.  The  Court  accordingly  reverse  the  judgment  of  the 
lower  Court,  and  dismiss  the  suit  with  costs.  The  proceedings 
in  the  case  will  be  transmitted  to  the  Magistrate  of  Allahabad 
under  Section  2,  Act  I.  of  1848,  who,  on  receipt  of  the  file,  will 

26 
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immediately  lOfititQte  an  investigation  into  the  forgery  abo?e 
noticed  against  Ayeesha  Beebee  and  Hurnath  Singh  and  Imdal 
Hoossein^  vakeels. 


T»B  23rd  Sbptbmbsr^  1850. 

Pbssbnt  ; 

A.  W.  BEGBIE, 

Judge, 
H.  W.  DEANE, 

Offg.  Judgi. 

AND 

S.  S.  BttOWN, 

Offg.  Addl.  Jdpgi. 

CASE  No.  9  OF  1850. 

Regular  Appeal  from  the  decision  of  Moulvee  Sped  Mokmd 
Fillayet  Ali  Khan,  Principal  Sudder  Ameen  of  Allahabadf 
dated  25ih  July  1849. 

AYEESHA  BEEBEE,  widow  of  AMEER  BUKSH,  PAmi, 
(Plaintiff,)  Appellant, 
versus 
FUQUEER  BUKSH,  MANUK  CHUND  and  othbbs, 
(Dbfbndants,)  Rbspondbnts. 

This  is  an  appeal  from  the  plaintiff  in  the  case  No.  2IOd»po9- 
ed  of  to-day,  regarding  the  part  of  the  judgment  of  the  lower  Coort) 
which  modified  the  claim  to  wasiidt  and  costs.  As  that  judgmeot 
has  been  reversed,  it  is  only  necessary  to  record  the  dismissal  o( 
this  appeal. 
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Thb  23bo  Sbptbmbbr,  1850. 

Present: 
A.  W.  BEGBIE, 

H.  W.  DEANE, 

OfFG.  JVDGM, 
AND 

S.    S.   BROWN, 

OwwQ.  Adol.  Jdogb. 
CASE  No.  38  OF  1850. 

Jtegtdar  Appeal  from  the  decision  of  J.  P.   Gubbins,  Esq,^ 
Judge  of  Dehlie,  dated  18ih  December  1849. 

NARAIN  DASS,  (Plaintiff,)  Appbllant, 

versuis 

MIRZA  RAHUT  BUEHT  and  others,  (Dbfbndants,) 

Bbbpondbnts. 

The  Judge's  decisioa  in  this  case  is  in  the  printed  decisions 
of  the  month. 

The  plwitiff  sued  to  recover  the  balance  of  a  debt  secured 
to  him  on  two  villages  belonging  to  the  defendants  in  the  inde- 
pendent Jhujjur  Territory.  The  bond  was  given  in  )8*23.  On 
the  failure  of  the  defendants  to  fulfil  their  engagements,  the 
plmntiff  applied  for,  and  obtained,  the  interposition  of  the  resident 
in  his  favor  in  the  year  1831,  and,  with  the  consent  of  the  other 
party,  the  yearly  remittances  of  the  proceeds  were  directed  to 
be  paid  over  to  the  plaintiff  in  liquidation.  In  1840,  the  defend- 
ants applied  to  the  agent  to  the  Lieutenant  Governor  at  Dehlie, 
for  the  release  of  this  attachment.  An  account  was  made  out, 
and  as  the  debt  appeared  to  have  been  discharged  from  the 
receipts,  the  attachment  was  released.  Plaintiff  now  brings  his 
suit  for  the  balance  alleged  to  be  still  due  to  him,  on  the  ground 
that  the  accounts,  when  made  out  on  the  principles  of  adjust* 
ment  followed  in  such  cases  in  the  Courts,  exhibit  a  large  balance 
in  his  favor  of  Bs.  24,000,  after  deducting  receipts. 

The  suit  was  dismissed  by  the  Judge,  wjio  was  of  opinion 
that  a  second  suit  for  the  original  sum  founded  on  the  same 
bond  as  before  could  not  be  legally  instituted 
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The  Judge  has  not  recorded  the  particular  law  under  wbidi 
the  decision  was  passed ;  but  the  Court  assume  it  to  have  been 
that  of  Section  10,  Regulation  II.  of  1803.  The  condition  how- 
ever which  bars  jurisdiction  by  that  Jaw  is,  that  the  cause  has 
been  previously  heard  and  determined  by  a  Court  of  competent 
jurisdiction,  and  the  force  of  a  decree  will  not  attach  to  the 
order  of  the  resident  in  1831,  or  to  that  of  the  agency  depart- 
ment of  1840.  The  circumstance  of  the  villages  pledged  bdng 
situated  in  a  territory  beyond  the  jurisdiction  of  the  Courts 
does  not  preclude  a  recourse  to  them  for  the  recovery  of  any 
sum  that  can  be  proved  to  be  justly  due  on  the  original  hood, 
now  that  the  plaintiff  has  been  disseized  of  the  pledge,  and  it 
is  for  the  balance  of  the  debt,  after  crediting  defendants  with  the 
intermediate  receipts,  and  not  for  the  original  sum,  that  the  suit 
has  been  instituted. 

The  Court  accordingly  overrule  the  decision,  and  remand 
the  case  in  order  to  its  disposal  on  the  merits.  The  stamp  will 
be  refunded,  and  the  costs  charged  as  usual. 


This  23rd  Sbptembbr^  1850. 
Prbsbnt  : 


A.  W.  BEGBIE, 
H.  W.  DEANE, 


JUDGB^ 

Oppo.  Jodob, 


AND 

S.  S.  BROWN, 

Offg.   Addl.  Judgb. 

CASE  No.  199  of  1849. 

Regular  Appeal  from  the  decision  of  Moulvee  Mohumed 

Sudderooddeen  Khariy  Principal  Sudder  Ameen  of 

Dehlie,  dated  30th  June  1849. 

MIRZA  RAHUT  BUKHT  and  others,  (Plaintiffs,) 

Appellants, 

versus 

NARAIN  DASS,  (Dsfendant,)  Respondent. 

Suit,  for  Ks.  7p,3(».2-6. 

This  suit  is  connected  with  the  preceding  case  No.  38. 
Two  villages  in  the  Meerut  jurisdiction  were  pledged  by  the 
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plaintiffs  in  security  of  a  moiety  of  the  loan  taken  from  the  defen^ 
danf  8  father  in   1823,  and  for  the  recovery  of  this  portion,   the 
defendant  was  referred  by  the  resident  in  18131  to  the  Civil  Court. 
A  suit  was  instituted  accordingly^  and  a  decree  obtained  for  usu- 
fructuary possession.    Some  years  afterwards  the  plaintiffs  applied 
to  the  Court  for  the  release  of  the  villages,  on  the  plea  that  the 
principal  and  interest  had  been  discharged  from  the  usufruct ,  but  a 
large  balance  being  found  still  due  to  the  defendant  on  the  accounts 
being  made  out,  the  application  was  refused,  and  the  defendant 
^vas  continued  in  possession.     Plaintiffs  being  dissatisfied  with 
the  order  of  the  Cdurt,  which  allowed  interest  to  defendant  for 
the   period  between   the  date  of  the  bond  and  the  institution 
of   the  suit  in  the  Meerut  Court,  with  other  items    disputed 
by   them,   first    appealed    it   in  the  miscellaneous    department 
to   this    Court,  where  it    was  upheld,  and  have  now  brought 
their  suit  to  set  it  aside,  and  to  recover  the  amount,  with  interest^ 
which  they  allege  to  have  been  received  by  defendant  out  of  the 
usufruct  in  excess  of  his  just  demand. 

The  first  point  recorded  by  the  Principal  Sudder  Ameen 
for  determination  in  the  case  was  its  admissibility  under  the 
Construction  1 129,  and  being  of  opinion  that  it  was  not  admis- 
sible, he  dismissed  the  suit. 

The  Court  consider  that  the  judgment  of  the  Principal  Sud- 
der Ameen  is  correct,  and  that  it  must  be  maintained.  The  rule 
laid  down  in  the  Construction,  that  ^'  any  order  passed  in  execu- 
tion of  a  decree  in  regard  to  meme  profits,  interest  or  other 
matter  in  dispute  between  the  parties  to  the  suit,  which  may  be 
involved  in  the  decision,  must  be  looked  upon  as  a  necessary 
process  for  carrying  into  effect  the  original  intentions  of  the 
Court  passing  the  decree,  and  cannot  therefore  be  considered  as 
constituting  a  new  cause  of  action''  was  again  affirmed  in  the 
paragraph  9  of  the  Circular  Order  of  the  11th  January  1839, 
and  it  has  established  an  important  and  practically  useful  priuci- 

Ele,  which  has  been  generally  understood  by  suitors,  and  enforced 
y  the  Courts.    The  decision  is  confirmed  with  costs. 
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Thb  25th  SbptbmbbR;  1850. 

Prbsbnt : 

A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

JUDGCS^ 
AND 

H.  W.  DEANE, 

Oppg.  Joogs. 

CASE  No.  154  OF  1849. 

Regular  Appeal  from  the  decision  of  Moulvee  Mohumed  Suleem 

Khan  BuhaduTy  Additional  Principal  Sadder  Ameen  of 

Ghazeepore,  dated  9th  November  1848. 

RUMZAN  ALI,  pacjpbr^  (Plaintipp,)  Appbllant, 

versus 

SHEIKH  NOOR  AHMUD  and  others,  (Dbpbndants,) 

Rbsponobnts. 

The  plaintiff  sues  to  recover  possession  of  certain  shars 
claimed  by  him  in  mouzah  Mudree  Kbass  and  other  villages,  of 
which  the  aggregate  proportional  jumma  is  stated  atRs.  5,97^16-6. 
The  plaintiff  had  been  nonsuited  on  the  5th  July  1843,  oo 
account  of  some  informalties  in  the  preparation  of  his  petition  of 
plaint,  and  renewed  his  suit  in  formd  pauperis  on  the  13th  August 
1847*  As  the  present  decision  of  this  Court  is  not  founded  on  any 
consideration  of  the  merits  of  the  suit,  it  is  unnecessary  to  detail 
the  grounds  on  which  it  rests,  or  the  counter  statements  of  the 
defendants.  It  is  sufficient  to  state  that  the  latter  denied  that 
plaintiff  had  any  right  whatever  to  the  portion  of  the  estates  he 
sued  for. 

After  the  pleadings  were  completed,  a  petition  was  filed  by 
Bukhtoo  Rai  and  Bissashur  Rai,  styling  themselves  oozitrdars^ 
to  the  effect  that  they,  having  purchased  the  decree  of  the  defen- 
dants in  the  original  nonsuited  case,  had,  in  execution  of  the 
same,  for  the  costs  due  from  the  plaintiff,  caused  to  be  advertized 
for  sale,  and  had  themselves  purchased,  the  claim  of  the  plaintiff 
in  the /^resen/  suit,  for  Rs.  155,  that  consequently,  plaintiff  no 
longer  retained  any  interest  in  the  suit,  but  that  they,  the  oozurdars, 
must  now  be  considered  as  his  representatives ;  that  the  suit  had 
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been  instituted  by  plaintiff^  in  forma  pauperis  ;  but  that  the  peti- 
tioners were  men  of  property,  and  were  not  entitled  to  sue  as  pau- 
pers, therefore,  they  prayed  the  Court  to  strike  the  suit  oflf  the 
file,  and  stated  that  they  would,  if  they  had  any  suit  to  prefer, 
bring  it  forward  in  the  ordinary  way* 

The  Principal  Sudder  Ameen,  after  referring  to  a  proceeding 
of  his  own  Court,  under  date  25th  July  1848,  asked  the  plaintiffs' 
vakeel  what  he  had  to  say  in  objection  to  the  oozurdar's  application, 
and  received  for  answer,  that  the  sale  of  the  plaintiff  s  claim  was  no 
bar  to  the  adjudication  of  the  suit  as  it  now  stood,  but  that  in  the 
eventof  plaintiff  obtaining  a  decree,  the  oozurdars  might  prefer  any 
objection  they  had  to  mal[e  to  its  execution*  The  Principal  Sudder 
Ameen,  however,  determined,  that  as  the  plaintiff's  claim  had 
been  purchased  by  the  oozurdars,  it  was  unnecessary  to  make 
any  enquiry  into  the  merits  of  the  case ;  that  the  plaintiff  had 
no  longer  any  concern  with  the  suit,  and  could  derive  no  benefit 
from  a  decree,  even  if  it  were  obtained,  that  the  oozurdars  were 
men  of  wealth,  and  c^uld  sue  in  the  ordinary  manner,  if  they 
thought  proper :  that  if  the  case  were  now  to  be  decided  on  its 
merits,  without  any  special  reason,  Government  would  be  a 
loser  of  the  stamp  duties ;  and  that  the  precedent  of  the  30th 
January  1848  of  the  Calcutta  Sudder  Court  referred  to  by 
plaintiff  did  not  apply :  on  these  grounds  he  dismissed  the  suit. 

From  this  decision,  the  plaintiff  appealed  to  this  Court. 
He  pleaded  that  the  oozurdars  were  in  collusion  with  the  defend- 
ants, who  would  otherwise  have  objected  to  the  sale  of  a  property 
of  which  they  were  the  present  possessors,  and  that  they  were 
real,  and  the  oozurdars  only  the  notninaly  purchasers  of  the  plain- 
tiff's title.  That  the  sale  ought  to  be  set  aside  as  fraudulent, 
his  title  to  property,  which  was  worth  Rs.  8,000,  having  been  sold 
for  Rs.  155;  that  the  Additional  Principal  Sudder  Ameen  was 
not  justified  in  striking  off  plaintiff's  suit  on  a  petition  presented 
by  the  oozurdars  ;  that  in  conformity  with  the  precedent  of  the 
Sudder  Court  at  Calcutta,  under  date  Jth  October  1846,  the 
Principal  Sudder  Ameen  should  have  proceeded  to  try  the  case, 
as  between  pimntiff  and  the  defendants,  and  the  oozurdars  should 
have  been  referred  to  a  regular  suit. 

The  Court  are  unanimously  of  opinion  that  the  proceeding 
of  the  Additional  Principal  Sudder  Ameen  in  dismissing  the 
plaintiff's  suit  on  the  petition  of  a  third  party  was  irregular.  He 
should  (as  pleaded  by  the  appellant)  have  proceeded  with  the 
case,  and  decided  it  on  its  merits  as  between  the  parties.  The 
Court  forbear  at  this  stage  of  the  proceedings  to  express  any 
opinion  regarding  the  validity  or  otherwise  of  the  auction  sale 
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of  the  plaintiff's  title,  which  forms  the  ground  of  his  aetion— 
as  the  question  does  not  come  regularly  before  them.  If  the 
oozurdars  consider  that  they  can  found  a  clmm  to  the  property 
on  such  a  sale,  they  are  of  course  at  liberty  to  do  so,  when 
the  point  will  be  definitively  settled.  All  that  thii^  Court  is  at 
present  called  upon  to  do,  is  to  declare  that  such  a  sale  does  not 
entitle  the  auction  purchaser  to  supplant  a  suitor  in  the  Court, 
and  deprive  him  of  an  adjudication  of  his  claim :  were  such  a 
proceeding  recognized,  as  legal,  opportunities  might  frequently 
be  afforded  to  a  wealthy  defendant  to  oppress  a  pauper  suitor. 

The  Court  accordingly  annul  the  decision  of  the  Ad^tional 
Principal  Sudder  Ameen,  and  remand  the  suit  to  be  tried  between 
the  present  parties  on  its  merits*  The  oozurdars  have  presented 
a  petition  in  this  Court,  but  it  is  unnecessary,  with  reference  to 
the  foregoing  observations,  to  pass  thereon  any  separate  order  of 
the  nature  solicited  by  them^  as  the  Court  do  not  recc^ize 
their  right  to  obtrude  themselves  as  parties  in  the  suit. 


Tab  30th  Sbftbmbbr,  1850. 

Prbsbnt  : 
A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

JODGRS, 
AND 

H.  W,  DEANE, 

Opfg.  Jodgb. 

CASE  No.  127  OF  1850. 

Special  Appeal  from  the  decision  of  Ahdool  AzeeZj  PrincgMl 

Sudder  Ameen  of  Ooruckpore,  dated  27th  March  1850. 

RADHAEISHEN^  (Dbfbndant,)  Appbllant, 

versus 
NUNDKISHORE,  (Plaintiff,)  Rbspondbnt. 

This  claim   has  been  instituted  by  one    brother  against 
another  for  possession^  with  «i;ii«t/a/,  of  an  entire  mouzah  by 
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name  Burrowlee,  in  zillah  Qomd^re,  to  the  annulment  <^  the 
Revenue  Settlement. 

The  plaint  sets  foiih  that  the  property  in  dispute  derolved 
on  Nundkishore  under  a  hibbehnoanah^bil^aumzj  or  deed  of  pS^ 
for  valuable  eonsideration^  and  that,  for  special  reasons,  Nund- 
kishore  recorded  in  the  revenue  register  the  name  of  his  brother, 
Radhakishore,  as  proprietor,  the  transaction  however  being  purely 
uff^furzee^  and  the  actual  right  being  still  reserved  to  NimdU 
Idshore* 

The  defendant  denies  the  existence  of  such  transaction,  and 
pleads  that  the  estate  belongs  to  him,  and  that  he  has  been  in 
uninterrupted  possession  of  it  rinoe  1825. 

The  Moonafl^  holdiug  that  the  plaintiff  had  established  Ua 
pleas,  dedded  the  suit  in  his  favor. 

This  dedsion  was  altered  in  appeal  by  the  Principal  Sudder 
Ameen,  who  declared  that  the  nature  of  the  transaction,  as  set 
forth  in  the  plaint,  had  not  been  made  out,  but  ruled,  that  as 
joint  possession  had  been  long  hdd  by  the  two  brothers,  they 
were  entitled,  on  considerations  of  equity,  to  an  equal,  share  in 
the  mouzah.    He  passed  a  decree  to  that  effect, 

A  spedal  appeal  wa&  allowed  ta  try,  ^  whether  the  Pdndpal 
*^  Sudder  Ameen,  having  rejeoted  the  grouad  of  actioa  as  set 
'^  forth  in  the  plaint,  was  justified  in  passing  a  partial  decree  in 
^<  the  plaintiff's  favor,  on  grounds  not  alleged  by  the  plaintiffl'' 

The  Court  are  agreed  in  opinion  that  the  Principal  Sudder 
Ameen's  judgment  must  be  annulled.  The  issue  joined  by  the 
two  parties  lu»  been  altogether  lost  sight  of,  and  the  Principal 
Sudder  Ameen  has  proceeded  as  if  the  matter  had  been  submiu 
ted  to  him  in  the  capacity  of  a  private  referee,  not  in  that  of  a 
jttdidal  functionary,  whose  determinations  are  valuable  only  so 
for  as  they  are  shown  to  be  based  on  apund  principles  of  law. 
It  is  obnous  that  the  plaintiff's  claim  is  tenable,  or  otherwise,,  as 
he  may  prove  or  not  the  ismfurzee  nature  of  the  transaction, 
and  in  reference  to  this  point  the  Court  think  it  expedient  to 
direct  attention  to  the  precedent  of  the  4th  December  1849, 
(Munee  Lall,  plaintiff,  versus  Sigjoo  Mull,  defendant),  which 
piescribes  rules  for  the  guidance  of  the  Courts  ia  dealing  wilh 
questions  of  this  kind* 

The  suit  is  remanded  to  the  PriiMcipal  Sudder  Amcea's  file 
on  the  ground  urged  in  the  certificate,,  for  retrial. 

25  ▲ 
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The  30th  Septkmbbr,  1850. 

Prksknt  : 
A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

JuDG£9y 

* .  AND 

S.  S.  BROWN, 

Offg.  Addu  Jddgb. 

CASE  No.  189  OF  1850. 

^         Special  Appeal  from  (he  decision  of  Moulvee  Mohumed 
Kurreemoollahy  Principal  Sudder  Ameen  of  Agra^ 
doled  8/A  March  1850. 

KEWULAIN,  (one  of  thb  Defendants,)  Appei^lant^ 

versus 
LALLJEE  MULL  and  otbbrs,  (Plaintiffs^)  RBSPONOBimu 


There  is  a  parcel  of  land  in  mouzah  Daroopoora» 
ted  in  the  misl  an  ahateh  or  compouDd,  respecting  which  the 
parties  to  the  present  suit  have  been  disputing  for  many  years. 
They  belong  to  the  same  family,  bat  each  party  maintain  diat 
the  compound  came  into  the  poissession  of  an  ancestor  at  their 
own  branch  by  purchase. 

On  the  26th  June  1834,  the  plaintifl^  brought  an  at&m 
against  the  defendants  in  the  Civil  Court  to  recover  possession  of 
a  small  portion  of  the  compound,  on  the  ground  that  the  whcit 
compound  bdonged  to  themselves  by  descent  from  their  ancestor. 
The  defendants  replied  that  the  portion  sued  for  bdonged  to 
themselves,  on  the  ground  that  they,  and  not  the  plidntifis,  were 
the  proprietors  of  the  whole  compound.  The  Moonsiff,  who 
tried  the  case,  rejected  the  claim,  on  the  ground  that  the  com* 
pound  belonged  to  the  defendants. 

This  decision,  referring  only  to  a  portion  of  the  coiiipo«iA 
though  based  upon  grounds  which  apptied  to  the  wholes  does  not 
appear  to  have  put  an  end  to  the  disputes*.  Each  party  continued 
their  endeavors  to  obtain  possession  of  the  undecreed  portion 
^of  the  compound  to  the  exdusion  of  the  other;  and  unlete  their 
documents  are  fiibrioatedi  each  party  succe^ed  in.  obtainifli 
y 
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engagementas  for  the  payment  of  rent  from  the  occupants  of  the- 
ahops  which  stood  upon  the  disputed  area.  Within  a  very  few 
days  after  the  passing  of  the  decree  abovementioned,  the  posses* 
sion  of  the  plaintiffs  in  the  undecreed  portion  of  the  compound 
was  recognized  in  the  miscellaneous  department^  and  the  decree 
of  June  1834  remained  without  force,  except  in  r^;ard  to  that 
small  portion  to  which  it  particularly  referred* 

The  suit  now  before  the  Court  was  not  preferred  tin  the 
year  184-—.  The  plaintiffs  then  sued  for  possesion  of  a  second 
portion  of  the  compound^  distinct  froth  that  small  portkm  whichhad 
formed  the  subject  of  the  suit  in  1834.  The  Moondff  dismissed 
the  claim :  but^  in  appeal,  the  Principal  Sudder  Ameen  passed  a 
decree  in  favor  of  the  plaintiffs,  on  the  ground  that  they  had 
been  in  possession  all  along,  and  that  they  appeared  to  have  the 
best  right.  The  decree  of  1834  he  disposed  of  by  observing^ 
that  it  related  to  a  different  thing.  It  did  so,  in  one  sense,  for 
it  related  to  another  portion  of  the  compound,  but  as  the  right  to 
both  depended  on  the  right  to  the  compound,  a  special  appeal 
was  admitted  on  the  ground  that  the  decree  of  the  Principal 
Sudder  Ameen  in  1850  was  inconsistent  with  the  decree  of  the 
Moonsiffinlb34. 

The  Court  at  large  bdng  satisfied  that  the  two  decrees  are 
inconfflstent  within  the  meaning  of  Clause  1,  Section  7$  Regula- 
tion XIX.  of  1817f  proceeded  to  try  the  appeal  on  the  merits 
of  the  case. 

After  examining  the  documentary  proofis  and  oral  e?idence 
presented  by  the  parties,  the  Court  are  of  opinion  that  the  dec^ 
sion  of  the  Principal  Sudder  Ameen  must  be  uphe}d.  The 
.^UrectfNToof  is  indeed  tolerably  equal  on  both  sides,  but  there 
are  circumstances,  trifling  perhaps  in  themselves,  but  sufficient 
in  the  judgment  of  the  Court,  to  turn  the  scale  in  the  plaintiffs' 
favor.  It  is  cleariy  shown  that  a  mortgage,  which  there  is  no 
reason  to  believe  petitions,  was  effected  by  the  plaintiff  upon 
this  compound  in  1830;  and,  in  the  absence  of  collusion,  th^ 
Xourt  consider  the  evidence  afforded  by  this  transaction  to  be 
better  than  any  which  has  been  filed  with  the  misL  The  mort- 
gagee at  least  believed  that  plaintiffs  had  the  right,  and  he  was 
kiterested  in  forming,  a  correct  judgment  on  the  subject.  In 
1834,  the  mortgagee  brought  to  sale  the  rights  and  interests  of 
the  plaintiffs  in  the  mortgaged  property,  and  the  defendants 
then  appeared  as  oozurdars.  It  is  remarkable,  and  the  fact  is 
insisted  upon  by  the  plaintiffs  as  favorable  to  tiieir  claim,  that 
the  objection  of  the  ddbndants  was  overruled  by  the  very 
authority^  wbich|  only  a  few  weeks  before^  had  recognised  the 
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right  of  the  defendants  to  the  whok  compoand.  The  deme 
rejecting  the  plaintiffs'  suit  is  dated  26th  June  1834 :  the  oidcr 
rejecting  the  objection  of  tlie  defendants  is  dated  26Ui  July  ISti 
The  Moonsiff  may  bare  been  right  or  wrong ;  but  the  plaintib 
now  refer  to  the  error,  if  error  it  be,  as  in^oitini^  a  douok  in  the 
Moonsiff's  mind  as  to  the  correctness  of  the  decree,  which  he  id 
passed  in  the  reguhir  suit.  Howerer  that  may  be,  the  dromnsui* 
ces  connected  nith  the  mortgage  unquestionably  do  support  the 
preference  giren  by  the  Prindpal  Sudder  Ameen  to  the  wh- 
nesses  of  the  plaintiflb  as  to  the  point  of  possessioD,  and  tke 
Court  see  no  good  reason  for  coming  to  a  conduriou  m  tUi 
respect  different  from  that  at  which  the  Principal  Sudder  iaea 
has  arrived. 

The  reluctance  which  the  defendants  betrayed  in  submittii; 
the  case  to  ari>itradon,  and  the  difficulties  which  they  soccen* 
fully  threw  in  the  way  of  an  award,  are  drcumstances  by  no 
means  fovorable  to  their  cause.  The  Court  are  of  opinioD  tiiat 
the  case  was  one  peculiariy  fitted  for  arbitration,  dnce  it  is  aliaort 
impossible  that  the  respectable  inhabitants  of  the  neighboorhooi 
should  not  be  acquainted  with  the  real  merits  of  the  case.  Neftr- 
theless,  after  arbitrators  had  been  agreed  upon,  and  the  mmi 
perwannah  had  been  issued  to  them  by  the  Court,  the  nomioeei 
of  the  defendants  excused  themselves  on  the  plea  of  want  rf 
leisure  and  the  like.  This  excuse  was  not  offered  until  ten  itji 
after  the  arbitrators  had  been  appointed,  and  the  defindas^ 
though  inrited  to  name  other  persons,  declined  to  do  so. 

Subsequentiy  to  these  proceedings,  theplidntifls  made  aaotber 
attempt  to  procure  a  dedsion  by  arbitration.  On  the  2od  UuA 
18&0,  they  offered  to  agree  to  any  respectaUe  parties  whom  tte 
defendants  might  name ;  but  the  offer  was  declined^  and  the  a» 
went  to  trial. 

The  dedsion  in  this  case  wiU  not,  however,  affect  the  pottegaw 
to  the  defendants  in  the  small  portion  of  the  compound  decreej 
of  them  in  1834.  They  have  held  that  portion  for  upwards  of 
twdve  years,  under  a  title  believed  to  be  valid>  and  tb^  pow- 
don  thereof  cannot  now  be  disturbed. 

The  Court  confirm  the  decree  of  the  Prindpsl  Sudder 
Ameen.    „ 


Digitized  by  LjOOQIC 


S83 

TitR    IfiT   OCTOBBR^   1850. 

Prssbnt  : 
H.  LUSHINOTON, 

CASE  No.  218  or  1850. 

Special  Appeal  from  the  decision  of  Moulvee  Mohumed  Hoossein 
Khan,  Principal  Sudder  Ameen  of  Mynpoorie, 
dated  9M  May  1850. 

BHIEAREE  DASS^  (Plaintif r^)  Appbllani^ 
versus 
KOONWUR  SEIN,  (Dkpinoant^)  Rbspondbnt. 

The  plaintiff  has  sued  to  recover  a  sum  of  money  on  a  bond, 
stating  in  his  plaint  that  the  money  was  paid  and  the  bond  exe- 
cuted. The  defendant  admits  the  execution  of  the  bond,  but 
states  that  a  balance  of  account  due  from  himself  was  the  consi- 
deration  for  which  the  deed  was  executed.  The  defendant  more- 
over pleads  payment  of  the  debt. 

The  Principal  Sudder  Ameen  finds  that  the  circumstances 
under  which  the  bond  was  executed  are  not  such  as  plaintiff 
describes ;  his  words  are,  ^^  the  manner  of  the  writing  of  the  deed 
is  not  proved/'  and  therefore,  although  defendant  admits  the 
genuineness  of  the  deed,  the  Principal  Sudder  Ameen  declines  to 
take  up  the  plea  of  payment,  and  dismisses  the  suit. 

The  broad  principle,  that  if  a  plaintiff  do  not  prove  his  case 
the  suit  shall  be  dismissed,  is  certainly  in  fovor  of  the  Principal 
Sudder  Ameen's  decision,  but  it  has  not  been  the  practice  of  the 
Courts  to  carry  that  principle  to  such  an  extent. 

The  contents  of  the  bond  are  in  conformity  with  the  contents 
of  the  plaint.  The  plaintiff  might  have  explained  in  hit  vrzee 
dawa  the  particulars  now  insisted  upon  by  the  defendant,  but  his 
not  having  done  so  is  hardly  a  sufficient  reason  for  dismissing  bis 
suit  altogether.  The  plaintiff  does  not  appear  to  have  been  influ- 
enced by  any  fraudulent  motives,  or  to  have  intentionally  concealed 
any  of  the  facts  of  the  case*  A  decision  of  this  Court  in  Sheikh 
Mohumed  Mehdee,  special  appellant,  versus  Punna  Lall,  respond* 
ent,  26th  July  1848,  held,  that  '<  although  no  money,  that  is  to 
lay  ready  cash,  was  actually  paid  to  the  defendant  at  the  time  of 
his  making  over  the  tummussookh  to  plunti£^  or  afterwards,  yet  it 
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was  proved  to  the  Jodge's  satisfoction  that  the  defendant  fid 
allow  that  he  had  duly  receiyed  such  money,  thereby  making  hn^ 
self  responsible  for  the  amount  mentioned/'  and  that  therefoiv 
the  Ju^  did  ^^  not  act  irregularly  in  giving  a  decree  a^r^nst  the 
defendant/^    In    that  case,  as  in  this,  the  plwitiff  had  not 

S»royed  his  statement  literally ^  but,  under  the  circumstances,  the 
act  was  held  to  be  not  fatal  to  his  cause.  The  Court,  considering 
the  precedent  to  be  directly  in  point,  reverses  the  decision  of  the 
Principal  Sudder  Ameen,  and  remands  the  case  to  his  file,  that  it 
may  be  disposed  of  with  reference  to  the  remaining  pleas  of  the 
parties. 


Thb  1st  Octobbr,  1850. 
Prksbnt  : 
A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

JCTDGSS^ 
AND 

H.  W.  DEANE, 

Offo.  Judgs. 

CASE  No.  136  OF  1849. 

Hegular  Appeal  from  the  decision  of  a  Military  Cmart  vf 

Bequests,  held  at  Mhaw,  tinder  date  5th  Deeemher  1848w 

SHEO  BUKSH,  (Dbfsndant,)  Appbllant^ 

versus 

CHOO  MULL  AND  6YANEERAM,  (Plaintiffs^) 

Rbspokdbnts. 

Tins  is  an  appeal  from  the  decision  of  a  Military  Court  of 
Requests  held  beyond  the  frontiers  of  the  territories  of  the  East 
India  Company,  and  preferred  under  the  provisions  of  Sectioii 
J7»  Act  No.  XI.  of  1841. 

The  following  is  an  abstract  of  the  appellants  petition  of 
appeal.  That  the  plaintiSis  in  this  case,  and  Ramrikh  uid  Ram- 
dhun,  plaintiffs  in  another  case,  instituted  separate  suits  agmnst 
appellant  and  Sreekishen ;  and  that,  without  taking  appellant's 
reply,  or  making  the  necessary  enqiury,  one  decree  was  passed  in 
favor  of  the  plaintiffs  in  both  cases;  that  imtil  plaintim  stated 
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the  date  of  their  cause  of  action,  and  the  particulars  of  thelf 
clmins,  so  as  to  show  that  they  had  brought  their  suits  within 
the  prescribed  period  of  six  years^  they  were  not  entitled  to  a 
deoree ;  but  that  the  Court  had  taken  no  measurers  to  satisfy 
Itself  on  this  point :  that  appellant  is  not  one  of  the  description 
of  persons  who  are,  under  Section  2  of  Act  No.  XL  of  184 1 , 
amenable  to  a  Military  Court  of  Bequests,  he  bein^  a  resident  of 
Ajmere,  and  beyond  the  limits  of  the  Station  and  Cantonment  of 
Mhow:  that  the  proceedings  of  the  Court  are  not  in  conformity 
with  the  provisions  of  Section  8  of  the  Act,  inasmuch  as  no 
evidence  appears  to  have  been  taken,  the  case  having  been  dis- 
posed of  solely  on  the  pldntiffs'  statement;  that  from  the  plaint 
it  is  apparent,  that  the  plaintiffs'  suit  was  instituted  against  appel- 
lant, conjointly  with  Sreekishen,  Jeyram  and  Oree  LaU,  for 
Rs.  6,613-9,  but  that  the  Court  had  given  a  decree  to  plaintiff's 
for  Rs.  6,856-8,  being  more  than  was  sued  for,  and  against 
appeUant  and  Sreekishen  only ;  and  in  like  manner  in  the  other 
case  (No.  23),  in  which  Bamrikh  and  Ramdhun  were  plaintiffs^ 
although  Oree  LaU  was  made  a  defendant  therein,  conjointly 
with  appellant  and  Sreekishen,  yet,  that  a  decree  for  Rs.  4,543 
had  been  passed  against  appellant  and  Sreekishen  onbf :  that 
Sreekishen,  defendant,  had,  in  collusion  with  the  plaintiffs,  given  in 
confession  of  judgment  in  both  cases,  and  that  a  decree  had^ 
with  reference  thereto,  been  passed  against  appellant,  who  was 
not  subject  to  the  jurisdiction  of  the  C^urt ;  that  appellant  never 
received  any  intimation  of  the  institution  of  this  suit,  the  first 
notice  he  received  of  it  being  the  attachment  of  his  property 
in  execution  of  the  decree :  and  that  plaintiffs'  statement  as  to 
Oree  LaO,  defendant,  being  the  mookhteear  of  appellant,  and  in 
that  capacity  incurring  debt  to  plaintiffs  conjointly  with  defend* 
ant,  Sreekishen,  is  altogether  false. 

The  copy  of  the  record  of  the  proceedings  of  the  Court 
furnished  to^  and  filed  by,  the  appellant  is  as  follows : 

^  Extract  of  proceedings  of  a  Native  Court  of  Requests 
«<  assembled  at  Mhow,  by  order  of  Brigadier  John  Tulloch^  C.  B.^ 
«<  Commanding,  on  the  5th  day  of  December  1848. 

*'  CASE  No.  23. 

''  Gyaneeram  and  Chog  Mull,  shroffs,  Sudder  Bazar,  claims 
^'from  Sreekishen  and  Sheo  Buksh,  kulkU,  Sudder  Bazar, 
^^  Rs.  6,856-8,  on  account  of  money  lent. 

<'The  Court  award  for  plaintiff  Rs.  6,856.8«  Execution 
^generaU 
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''  CASE  No.  25. 

^'  Rftfnrick,  and  Ramdhuo^  kuiserah,  Sudder  Bas»r,  Mm 
^from  8reeki9hen  and  Sheo  Buksh,  kullal,  Sodder  Bazar, 
**  Rs.  4^692-8,  on  account  of  money  lent. 

^'  The  Court  award  for  plaintiff  Bs.  4,592-8.  Execntioa 
^  general. 

(Signed)      <*  Chas.  T.  Bazbtt,  9th  Light  Cm/^ 

Presidmi, 

(Signed)      «  J.  P.  P.  T.  Hawkby,  Li.  74/A  Regt.  iV.  /, 

(Signed)     ^  H.  C.  Andbrton,  Xtoi^.,  74/*  fl^/^ 

On  the  20th  April  1849^  a  letter  was  received  from  the  Sab- 
Assistant  Commissiuy  General  at  Nusseerabad,  dated  15th  March 
1849,  transmitting  a  roohakaree  of  the  Sudder  Bazar  Dice, 
requesting  orders  relative  to  the  removal  or  maintenance  of  \k 
attachment  of  appellant's  property,  pending  the  appeal;  and  as 
order  was  passed,  suspending  execution.  The  original  record  of 
the  case  was  then  called  for  from  the  Brigade  Office  at  Mbow. 
By  an  error  in  that  office,  the  record  of  one  of  the  cases  oolj, 
(No.  23)  was  at  first  forwarded  to  this  Court.  The  record  of  a  case 
(No.  24)  not  appealed,  and  consequently  not  called  for,  (was,ako 
transmitted ;  but  the  record  of  case  No.  25,  (one  of  those  appeal- 
ed), was  not  sent.  It  became  necessary  therefore  to  make  a 
further  reference,  and  on  the  20th  instant,  the  record  of  case  No. 
25  was  likewise  transmitted,  and  eventually  received  in  this  Coort 

The  Extract  of  the  proceedings  new  received  is  fouad  oot 
to  correspond  exactly  with  that  furnished  to  the  ajppellaDt,  ioas- 
much  as  it  contdns  the  following  additional  particulars. 

''  CASE  No.  23. 

•*  Plaintiff  and  defendant  registered  and  present.  Hafntif 
^^  produces  his  list,  signed  by  defendant  for  the  amount,  vhich 
'^  defendant  acknowledges  to  be  correct.'' 

**  CASE  No.  25. 

*  ♦  ♦  ♦  ♦  ' 

^^  Plaintiff  and  defendant  both  registered  and  present  Fbio- 
^  tiff  produces  his  book  signed  for  defendant  for  the  amoont* 
<<  Defendant  acknowledges  the  signature  and  debt.'' 
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In  the  letter  from  the  Officer  Coromanding  at  Mhowit  Is 
stated  that  the  ^'  enture  records''  of  the  cases  are  therewith  for« 
warded.  The  ^^  entire  records''  are  comprized  in  one  page  of 
fooi8(»p  paper,  and  the  contents  are  as  above  given.  The  signa- 
tures of  the  Members  of  the  Court  are  attached  at  the  foot  of 
the  decree  in  case  No.  26,  and  the  award  in  case  No.  33  is  not 
separately  attested. 

JCDOMINT. 

This  Court  finds  it  impossible  to  uphold  the  decision  of  the 
Court  of  Bequests  against  which  this  appeal  is  preferred.  Setting 
aside  the  discrepancies  between  the  two  copies  of  the  record 
before  the  Court,  and  assuming,  as  the  correct  copy,  the  fuller  of 
the  two  now  received,  they  observe,  that  although  two  defendants 
are  specified  in  the  heading  of  the  case,  viz.,  Sreekishen  and 
Sheo  Buksh  (the  appellant)  only  one  of  them  is  stated  in  the 
decree  to  have  appeared  and  to  have  acknowledged  the  plaintiff's' 
list  to  be  correct,  but  the  name  of  that  one  defendant  is  not 
specified,  it  is  therefore  impossible  for  this  Court  to  know 
which  of  the  defendants  was  present,  and  admitted  the  justice  of 
the  claim.  The  presumption  is,  that  the  defendant  Sreekishen 
only  was  present,  and  confessed  judgment;  and  it  is  hardly 
necessary  to  observe,  that  the  admission  of  one  defendant,  present^ 
is  not  sufficient  whereon  to  ground  a  judgment  agmnst  a  second 
defendant,  absttU.  Moreover,  the  Court  cannot  discover  any 
traces  of  notice  of  the  suit  having  been  given  to  the  absent 
defendant,  and  the  alleged  want  of  notice  is  the  main  objection 
urged  by  the  appellant.  Section  10  of  Act  No.  XI.  of  1841, 
enjoins,  that  until  the  Court  is  *^  satisfied  that  the  party  has  been 
duly  apprized  of  what  is  required  of  him,"  it  may  not  '^  proceed 
to  the  termination  of  the  suit  in  his  aljMsence."  The  Court  of 
Requests  appear  to  have  overlooked  entirely  this  necessary  preli- 
minary to  an  es  parte  inquiry.  Had  due  notice  been  served  on  the 
appellant,  (which  the  Court  infer  not  to  have  been  the  case),  he 
would  have  been  in  a  position  to  defend  the  suit,  and  to  urge  these 
objections  to  the  jurisdiction  of  the  Court,  and  to  the  justice  of 
the  plaintiffs'  claim,  which  are  to  be  found  in  his  petition  of  appeal 
to  this  Court.  Section  8  of  Act  No.  XI.  of  1841  also  contains 
directions  as  to  the  nature  of  the  record  to  be  kept  of  the  pro- 
ceedings of  Military  Courts  of  Requests,  but  this  Court  cannot 
recognize,  in  the  very  concise  and  incongruous  extracts  which 
have  been  laid  before  them,  a  due  fulfilment  of  the  requirement 
of  the  law. 

For  the  above  reasons,  considering  the  investigation  of  the 
Military  Court  of  Bequests  incomplete  aqd  unsatisfactory,  the 
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dedsion  is  hereby  annulled,  and  the  suit  renaanded  for  retrial ;  vA 
the  Court  will  proceed  to  pass  a  fresh  decision  according  to  kw. 
Owing  to  the  misapprehension  on  the  part  of  the  appellant  that  a 
tingle  decree  had  bHeen  passed  in  both  cases,  a  single  wfdAsmd 
appeal  was  preferred  by  him,  but,  as  he  has  made  good  the  nhe 
of  the  stamp  paper  necessary  for  the  institution  of  both  appeals, 
and  as  it  would  not  be  consistent  with  justice  to  exact  too  ngt- 
rous  an  adherance  to  forms  relative  to  appeals  of  this  pecaiiar 
nature,  the  Court  do  not  consider  the  irregularity  as  of  a  soffi- 
dent  nature  to  justify  their  rejection  of  the  appeal. 

A  copy  of  this  judgment  will  be  forwarded  to  the  Officer 
Commanoing  at  Mhow,  with  a  view  to  its  being  communicated  to 
the  Court  of  Requests  for  theur  information  and  guidance. 


The  1st  Octobbr,  1850. 

Pbbsbnt  t 
A.  W,  BEQBIB, 

AND 

H.  LUSHINGTON, 

JODGIS, 
AND 

H.  W.  DEANE, 

OrrG.  Jddgb. 

CASE  No.  193  OF  1850. 

Begular  Appeal  from  the  decision  of  a  Military  Court  ofRejueslSi 
held  at  Mhow,  wider  date  6th  December  1848. 

SHEO  BUKSH,  (DsriNDANT,)  Appellant, 
versus 
RAMRIEH  and  RAMDHUN,  (Plaintiffs,)  Rbsponoints* 

This  is  the  second  case,  which  is  referred  to  in  the  preeaJ- 
ing  judgment,  and  the  remarks  in  that  case  are,  ^^nrntatit 
mutandis/^  equally  applicable  to  this.  There  is  nothing  in  tbe 
record  to  shew  that  appellant  had  notice  of  the  suit,  or  was 
present  in  Court,  and  confessed  judgment.  The  Court  ^^^^^ 
ingly  annul  the  decision  of  the  Military  Court  of  Requests,  and 
remand  the  suit  to  be  dealt  with  in  the  manner  prescribed  \if 
them  in  case  No.  136, 
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Tfll    1st  OcTOBKRy  1850. 

Prbbbnt : 
A*  W.  BEGBIE, 

AND 

H.  LU8HINGT0N, 

Judges^ 

AND 

S.  S.  BROWN, 

OvwG.  Addl.  Judob. 

CASE  No.  204  of  1860. 

Special  Appeal  from  the  decision  of  A.  Langy  Esq^  Judge  of 
Allahabad,  dated  20th  May  1860. 
HURPERSHAD,  (Plaintiff,)  Appellant, 
verms 
MEER  SADIQ  ALI,  (Defendant,)  Respondent. 

The  decifflon  appealed  from  is  in  the  printed  decisions  of 
the  month. 

Pldntiff  sued  Meer  Sadiq  Ali  and  Seerajooddeen  originally 
in  the  Reyenue  Court  for  arrears  of  rent,  stating  that  the  land 
on  which  the  arrear  had  accrued  was  held  and  cultivated  by 
Meer  Sadiq  Ali^  but  that  the  written  engagements  had  been 
drawn  out  in  the  name  of  his  servant  Seerajooddeen*  On  proof 
of  the  arrear,  a  decree  was  given  on  the  kubooleeut  against  Seeraj- 
ooddeen, and  the  cldm  against  Meer  Sadiq  Ali  was  disallowed. 

Pldntiff  then  brought  a  suit  in  the  CivU  Court,  in  order 
to  obtain  a  decree  against  Meer  Sadiq  Ali,  with  the  reversal  of 
the  order  of  the  Revenue  Court  as  it  regarded  tliis  defendant, 
and  a  decree  was  given  on  proof  of  the  defendant's  possession 
and  cultivation  of  the  land. 

On  appeal,  the  Judge  found  that  Seerajooddeen  was  servant 
of  Sadiq  Ali,  and  that  Sadiq  Ali  was  really  the  cultivator  of 
the  land  in  1266  Fuslee,  the  year  for  which  the  rent  was  claimed, 
but  being  of  opinion  that  Seerajooddeen  was  alone  responsible 
under  the  kubooleeut,  he  dismissed  the  suit. 

A  special  appeal  was  granted  to  try,  whether  the  Judge, 
haviuff  found  the  met  of  the  respondent's  raltivation  of  the  land^ 
should  not  have  g^ven  a  decree. 
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The  Court  areqf  oplmon  that  lliedecisioo  is  based  on  at 
prindple,  and  that  it  must  be  maintained.  They  obs^re  that 
the  Regulations  which  govern  the  arrangements  between  the 
Sudder  malgoozars  and  their  under  tenants,  from  Sections  2, 6 
and  7y  Regulation  XXX.  of  1803,  downwards,  contemplate  as 
agreement  between  the  parties  evidenced  by  written  eog^ 
ments  ^'  according  to  such  form  as  the  contracting  parties  maj 
deem  most  convenient,  and  most  conducive  to  their  respective 
interests/^  (Section  3  Regulation  V.  of  1812).  It  follows  that 
when  a  written  engagement  for  rent  has  been  accepted  from  odc 
party,  a  daim  for  tbe  arrears  under  that  engagement  cannot  be 
enforced  by  the  Courts  against  another,  not  a  party  to  the  ag^e^ 
ment.  The  appellapt's  vakeel  has  pleaded  verbally  local  usage 
in  support  of  the  alleged  practice  of  taking  kubooleeuts  in  the 
name  of  the  servants  of  the  most  respectable  class  of  cultiTators, 
but  as  local  usage  is  of  no  force  against  a  rule  of  law,  the  inal^ao- 
zar,  who  accepts  fictitious  engagements,  does  so  at  his  own  risk, 
and  cannot  recover  in  the  Ckmrts* 

The  Coiut  accordingly  dismiss  the  appeal,  with  costs. 


Thb  2nd  Octobbb,  1850. 
PasSBNT : 
A.  W.  BEOBIE, 

AND 

H.  LUSHINGTON, 

Judges^ 

AND 

S.  S.  BROWN, 

OfFO.   a  DDL.   JUDGS* 

CASE  No.Im  of  1849. 

Regular  Appeal  from  the  decision  of  Moulvee  Khadim  Hooaan 
Khan,  Principal  Sudder  Ameen  of  Caumpore, 
dated  13th  June  1849. 

RAMRUTTUN,  (Plaintiff,)  Appbllant, 

versus 

BISSAL  SINGH  and  SHEODIAL  SINGH, 

(Dkfbndants,)  Rkspondbnts« 

The  defendant  Bissal  Singh  and  another  person,  bjr  name 
B^oonjbeharee^  took  a  farm  of  the  ahkaree  rnehal  in  ZiUtb  Cbwih 


Digitized  by  VjOOQIC 


391 

pore,  from  May  1847  to  Ihe  end  of  April  1850.  The  defendant^ 
Sbeodial,  was  the  security  of  his  son  Bissal,  and  the  plaintiff, 
Bamruttuniwas  the  security  of  Koonjbeharee* 

The  plaintiff  states  that  it  was  agreed  by  the  parties  that 
all  advances  and  necessary  disbursements  should  be  made  by  the 
plaintiff,  who  is  a  banker,  and  that  he  should  similarly  receive 
all  payments  from  the  mehtUi  that  at  the  end  of  each  month 
a  balance  should  be  struck,  and  that  the  two  theekadars  should 
share  alike  in  the  profit  and  loss.  The  speculation  failed,  and 
at  the  end  of  the  first  year  the  farmers,  Imving  in  vain  offered 
their  resignation  to  the  Collector,  transferred  their  farm  to  one 
Bhugwan  Dass^  paying  him  a  considerable  sum  of  money  to  induce 
him  to  take  it  off  their  hands.  The  plaintiff  alleges  that  the 
accounts  kept  by  him  according  to  the  agreement  were,  on  more 
than  one  occasion,  acknowledged  by  the  defendants  to  be  correct, 
and  be  now  sues  to  recover  tt^  sum  of  Rs.  &,335-.l*l,  that  being 
(one-half  of  the  loss,  which  he  has  sustained. 

The  defendants  answer  unsatisfactorily  enough.  Sheodial 
allows  that  he  was  seeurity  for  his  son  Bissal,  and,  in  effect, 
denies  every  thing  else.  Bissal  admits  that  he  took  the  theeka 
with  Koonjbeharee,  but  he  denies  having  had  any  dealings  with 
the  plaintiff^  rejects  the  accounts,  and  declares  that  he  never 
consented  to  them.  He  asserts  that  there  was  no  loss  on  the 
theeka^  and  that  he  attempted  to  resign  it  because  the  pliuntiff 
dispossessed  him.  Even  the  transfer  subsequently  made  to 
Bhugwan  Dass  was  effected  in  accordance  with  the  plaintiff's 
wishes. 

The  documentary  proof  adduced  by  the  plaintiff  in  addition 
to  his  buhu  khata  consists  in  the  agreement  entered  into  by  the 
parties  at  the  time  of  taking  the  theeka^  which  bears  date  18th 
September  1847 ;  two  sowals  presented  to  the  Collector,  dated 
severally  21st  September  1847»  and  21st  October  1848,  and  a 
decree  in  a  summary  suit  dated  3rd  December  ld47.  The 
principal  oral  evidence  is  that  of  the  witnesses  Moktapershad 
and  Gyapershad,  who  are  represented  by  the  plaintiffs  to  be 
pervants  of  the  defendants. 

The  Prindpal  Sudder  Ameen  appears  to  have  adopted  a 
view  of  the  case,  which  indeed  must  stiiJce  every  one  who  peruses 
it.  The  defendants  are  professional  abkars;  EUunruttun,  plaintiff  is 
the  roonied  man,  and  Koonjbeharee  is  nothing  at  all.  The 
plaintiff  of  course  took  the  whcde  management  into  his  own 
hands,  and  to  render  that  management  effective,  he  availed 
himself  .of  the  services  of  Moktapershad  and  other  persons 
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conQected  with  the  defendant?,  and  famDiar  with  the  detaib  of 
the  abkaree  mehah  As  soon  as  it  appeared  that  there  would  be 
a  loss  on  the  transaction,  the  defendants  the  more  readily  r^n- 
quished  all  interference  in  the  concern,  and  left  the  plaintiff  to 
get  out  of  it  as  best  he  could.  The  Principal  Sudder  Ameea 
however  seems  to  consider  that  the  plaintiff  was  the  only  persos 
really  concerned,  and  that  the  interests  of  the  other  parties 
were  merely  nominal ;  and,  having  received  this  impression,  he 
proceeds  to  deal  accordingly  with  the  pleas  and  proofs  of  the 
parties. 

The  Court  agree  with  the  Principal  Sudder  Ameen  in  rgect- 
ing  the  adjustment  of  accounts  made  before  the  mookhteear^ 
Moktapershad  and  Oyapershad,  since  it  is  not  shown  that 
they  had  any  authority  to  settle  accounts  on  the  part  of  the 
defendants ;  it  is  even  doubtful  whether,  at  the  time  of  the  alleged 
adjustment,  they  were  not  servants  of  the  plmntiff  rather  than 
of  the  defendants.  They  find  no  fault  with  the  remarics  wfaieh 
be  has  made  on  several  minor  points  connected  with  the  case» 
the  result  of  which  is  the  conviction  on  the  mind  of  the  Prinripal 
Sudder  Ameen  that  the  plaintiff  had  not  proved  his  case.  But 
the  point  upon  which  they  are  compelled  to  differ  with  him 
is  the  rejection  of  the  agreement,  18th  September  1847.  This 
document  is  most  summarily  disposed  of  by  the  remarks  tkit 
^^  the  ikramamahy  supported  as  it  is  by  the  sowal,  21st  September 
1847,  has  UQt  been  attested  in  any  public  office,"  and  it  w 
rejected  accordingly.  Now  this  ikramamak^  containing  all  the 
conditions  enumerated  in  the  plaint,  was  presented  to  the  Collee- 
tor  by  the  defendants,  together  with  the  sowal  in  which  the 
<H>ntents  of  the  ikramamah  are  repeated,  and  in  which  the  peti* 
tioners  request  that  the  Collector  will  attest  the  deed.  The 
order  of  the  Collector  on  the  petition  is,  that  it  was  a  matter 
which  concerned  themselves  only,  and  with  which  he  could  not 
meddle.  Whether  this  order  amounted  to  attestation,  or  whedier^ 
as  the  Principal  Sudder  Ameen  thinks  it,  amounted  to  a  refusal 
to  attest,  it  is  at  all  events  clear  that  the  deed  is  genuine,  and 
this  Court  conceive  that  it  cannot  be  set  aside  unless  impugned 
by  stronger  argument  than  those  adduced  by  the  Principal 
Sudder  Ameen.  Indeed,  it  can  hardly  be  said  that  he  has 
adduced  any :  he  apparently  rejects  the  agreement  as  inoperative^ 
because  the  plaintiff  became  sole  manager.  A  deed,  concerning 
the  genuineness  of  which  no  doubt  exists,  cannot,  however,  be 
so  summarily  nullified.  It  must  be  supposed  to  have  been 
^'  made  with  due  deliberation,  and  to  express  fully  and  iri>8oIutely 
the  intention  of  the  party  by  whom  it  is  executed,''  and  this 
Court  are  of  opinion  that  the  sole  possession  of  the  plaintiff^ 
even  if  it  were  established,  would  not  release  the  d^ndants 
from  liability  under  the  deed  which  they  had  executed.    If  tho 
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plaintiff  bad  himself  failed  in  performing  his  part  of  the  contract^ 
the  case  would  be  altered,  but  that  is  not  pretended. 

The  Court  therefore  annul  the  decision  of  the  Principal  Sud- 
der  Ameen,  and  declare  the  defendants  liable  under  the  terms 
ofthe  agreement,  18th  September  1847:  but,  in  consequence  of 
the  mode  of  dealing  with  the  case  adopted  by  the  Principal 
Sudder  Ameen,  the  amount  of  that  liability  has  not  been  deter-* 
mined  in  the  lower  Court,  and  cannot  therefore  be  determined 
here.  The  case  is  accordingly  remanded  to  the  Principal  Sudder 
Ameen,  that  he  may  now  determine  if  any  or  what  sum  is  due 
to  the  plaintiff  under  the  terms  of  the  ikrarnamah. 


The  2nd  Octobbr,  1850. 

PRBSBNT  : 

A.  W.  BE6BIE, 

JUDOB, 

H.  W.  DEANE, 

Offo.  Judgb, 

AND 

S.  S.  BROWN, 

Offg.  Addl.  Judob. 

CASE  NoThQ  of  1850. 

Special  Appeal  from  the  decision  of  G.  Blunt j  Esq,^  Judge 
of  Allygurh,  dated  VJth  Janimry  1850. 

RAM  BUKSH,   (Plaintiff,)    Appellant, 

versus 

BADAM   SINGH,    (Dkfbndant,)  Rbspondbnt. 

The  dedsion  appealed  from  is  in  the  printed  decisions  of  the 
month. 

A  special  appeal  was  granted  to  try,  whether  the  Judge  had 
acted  in  conformity  with  judicial  usage  in  not  having  adjudicated 
the  pleas  of  the  parties. 

Appellant,  it  appears,  had  brought  his  suit  for  the  ejectment 
of  the  respondent,  Badam  Singh,  from  \W  pucka  beegahs  of 
land  held  by  him,  free  from  rent  charge.  His  statement  was, 
that  this  land  had  been  made  over  by  him  to  his  eldest  son  by  a  first 
wife,  Dowlut  Singh,  but  that,  on  his  distribution  of  his  estate 
amongst  bis  family  in  1843^  under  which  a  seventh  share  of  the 
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property,  with  100  kham  beegidis  of  land,  had  been  agsigned  (0 
his  eldest  son,  the  latter  refused  to  resign  the  100  pudia  be^ib, 
and  his  son,  Badam  Singh,  had  also  refused  to  give  up  the  same, 
or  to  assent  to  the  distritrntion  of  the  inheritance,  of  whidi,  bj 
right  of  his  fSAther,  he  claimed  a  largar  share. 

Badam  Singh  answered  that  the  100  pucka  beegahs  had 
been  made  over  to  his  father,  Dowlut  Singh,  as  eldest  soo,  28 
years  before,  that  the  land  bad  been  improved  by  his  father  ari 
himself,  and  that  he  was  dissatisfied  with  the  share  ofinberiu 
ance  allotted  him  in  1843,  and  was  not  willing  to  relinqubh  the 
100  pucka  beegahs,  the  possession  of  which,  after  28  years  of 
occupancy,  he  mmntained  could  not  be  disturbed. 

The  Sudder  Ameen  gave  a  decree  at  variance  with  the 
claim  and  pleadings,  from  which  both  parties  appealed,  aod  tk 
Judge,  viewing  the  assignment  of  the  lOO  beegahs  in  the  light  of 
a  gift,  disposed  of  the  case  on  the  Hindoo  Law  cited,  which  roles 
that  a  gift  by  a  father  to  his  son  is  not  revocable  except  on  proof 
of  subsequent  distress  from  poverty. 

The  Court,  under  the  terms  of  the  certificate,  have  only  to 
consider  whether  the  absolute  alienation,  which  is  implied  by  a 
^^  gift,^'  was  pleaded  in  the  case  so  as  to  support  the  Judge's  finding 
on  the  point  of  law.  They  do  not  find  the  term  *^  gift''  to  haw 
been  any  where  used  by  the  respondent  in  the  pleadiogs,  and  the 
Judge  in  his  summary  of  the  case  has  used  the  terms  ^^  gift"  and 
**  maintenance''  as  analogous,  which  they  are  not,  but  the  expres- 
sions and  character  of  the  arguments  on  both  sides,  particobriy 
under  the  sixth  head  in  the  answer  and  replication,  indicate  that 
the  respondent  did  intend  the  plea  of  gift,  and  that  appellant  under- 
stood it  was  such,  as  did  the  Sudder  Ameen  in  his  notice  of  the 
pleas  of  the  parties.  The  reasonings  in  the  appeal  to  the  Judge 
fidmit  of  the  same  construction  being  placed  on  their  meaning, 
and  the  Court  are  therefore  contentto  hold  that  the  pleas  of  the 
respondent  and  finding  of  the  Judge  are  not  opposed  to  each  other. 
The  correctness  of  the  application  of  the  Hindoo  law,  cited  by  the 
Judge,  is  not  before  the  Court,  and,  consequently,  does  not  caJl  fcr 
an  expression  of  its  opinion.    The  appeal  is  dismissed  with  costs. 
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Thb  2wd  October,    1860. 

Prbsrnt: 
A.  W.  BEGBIE, 

JUDGRy 

H,  W.  DEANE, 

Offo.  Judgb. 

AND 

8.  S.  BROWN, 

Offg.  Addu  Judge. 

CASE  No.  124  OF  1850. 

Special  Appeal  from  the  decision  of  /.  P.  Gubbins,  Esq.,  Judge 
o/Dehlie,  dated  20th  April  1850. 

SHEIKH  MUNNOO  and  othrbs,  (Plaintiffs,)  Apprllants, 

verstis 
KUREEMOODDEEN,  (Drfbndant,)  Rbspondbnt. 

The  particulars  of  this  case  are  in  the  printed  decisions  of 
the  month. 

The  suit  was  brought  to  obtain  division  and  separation  of 
plaintiff's  share  of  some  ground,  which  was  alleged  by  them  to 
be  in  their  and  defendant's  joint  possession  by  virtue  of  a  joint 
purchase.  The  defendant  denied  that  any  purchase  had  been 
made,  or  that  proprietary  possession  was  held  by  either  party. 
The  Courts  of  the  Principal  Sudder  Ameen  and  the  Judge  have 
entered  at  some  length  into  the  question  of  title  in  the  case,  and 
the  Judge,  considering  that  there  was  no  proof  of  the  purchase 
having  been  completed,  reversed  the  decision  of  the  lower  Court, 
and  dismissed  the  suit. 

A  special  appeal  was  granted  to  try,  1st,  whether  the  Courts 
were  competent  to  enter  upon  and  decide  the  fact  of  the  comple- 
tion of  the  sale  in  the  case,  the  suit  being  brought  for  a  division 
of  the  ground  by  an  alleged  purchaser  against  other  alleged 
purchasers  by  right  of  proprietary  possession ;  and  2nd]y,  whether, 
proprietary  possession  not  having  been  found,  a  nonsuit  should 
not  have  been  declared. 

The  Court  are  of  opinion  that  the  decisions  of  the  lower 
Courts  have  gone  beyond  the  single  point  which  should  have  been 
determined  in  this  suit.    The  suit  being  simply  for  a  division 
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of  land  alleged  to  be  io  the  plaintiff's  possession^  the  fad  of 
proprietary  possession  was  the  only  point  to  be  enquired  into, 
and  if  proyed,  a  decree  would  necessarily  follow.  It  was  not 
necessary  for  the  Courts  to  enter  upon  the  question  of  how  pofr. 
session  had  been  acquired^  provided  the  fact  were  founds  tor  Urn 
is  trying  a  title  which  could  only  be  determined  in  a  suit  in  the 
usual  form  for  possession  and  establishment  of  right.  If  in  a 
suit  for  division  and  separation,  proprietary  possession  be  not 
found,  the  suit  will  fall  at  once  to  the  ground*  The  Judge,  it 
appears,  was  himself  of  opinion  that  it  was  important  to  investi- 
gate the  circumstances  of  possession  in  the  fullest  manner,  bs^ 
in  the  subsequent  part  of  his  judgment,  this  point  has  been  lost 
sight  of,  and  the  decision  turns  on  the  authenticity  of  docomentg, 
and  the  questions  of  the  payment  of  the  purchase  money  and 
completion  of  the  sale.  The  appellants'  objection  is,  that  tbeae 
questions  can  only  be  tried  in  a  suit  to  prove  the  purchase  n 
which  the  sellers  might  also  be  impleaded,  and  it  is  obvions  that 
the  opinion  now  pven  on  them  would  prejudice  their  interestsia 
the  event  of  their  being  obliged  to  bring  one  in  that  form. 

The  Court  accordingly  annul  the  decisions  of  the  lower 
Courts,  and  expunge  those  parts  which  contiun  a  decision  on  the 
points  adverted  to.  With  regard  to  the  fact  of  proprietary  pos- 
session, the  Court  do  not  think  it  necessary  to  remand  the  esse 
for  a  clearer  finding,  as  the  decisions  virtually  dispose  of  it  ia 
the  dismissal  of  the  suit. 

A  nonsuit  is  accordingly  declared,  with  costs. 
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Ta£  27th   Novbmbbr^  1850« 

Pebsint  : 

B.  TAYLER, 

JUDGS. 

CASE  Nor222  op  1850. 

Special  Appeal  from  the  decision  of  Moulvee  Mokumed  Luteff 

Khan^  Principal  Sutider  Ameen  of  Gomckpore, 

dated  27M  June  1850. 

NOHUB  PANDE,  (PLAiNxirr,)  Afpbllant^ 

versus 

BRISPUTNATH,  auction  purchasbb^  and  RAJAH  OODIT- 

NARAIN  SIGNH^  (Dbpbndants,)  Rbspondbnts. 

Claim  to  the  village  of  Goomerreeah  under  a  birt  putter, 

dated  19th  December  1832.    The  Moon- 

*  S>«»  Ntr^ChowW,       siff  dismissed  the  claim  as  beyond  the 

^tSrnu  Statute  of  limitation^  and  this  decision  was 

Baboo  Buiram  Singh,  Re.    upheld  by  the  Principal  Sudder  Ameeti 

q^dent,  dated  28th  April    j^  conformity  with  two  precedents  of  this 

Khaim  Chiind  and  Kkhea     Court,  noted  in  the  margin.*    A  special 

Chimd,  AppeUanti,  appeal  was  granted  to  determine,  whether 

j^   ^^^        ,         the  appellant  was    entitled  to    deduct 

^SS!f^itSr  the  time  his  former  suit  for  this  pro- 

perty  was  pending. 

The  Court  observe  that  the  precedents  quoted  by  the  respon- 
dent do  not  apply  to  this  suit.  The  Idrt  putter,  under  which  the 
appellant  sues,  is  dated  19th  December  1832.  The  appellant 
engaged  to  restore  the  estate  within  four  years  fr^m  that  date,  if 
the  amount  should  be  repaid  within  that  time.  The  amount 
was  not  paid,  a(hd  notice  of  foreclosure  was  served  on  r^pondents. 
A  suit  was  instituted  in  the  MoonsifTs  Court  on  the  27th  June 
1840  for  possession  of  the  village,  and  nonsuited  on  the  22b4 
November  1842. 

According  to  the  precedent  established  by  this  Court's  ded- 
sion  of  the  16th  July  1849,  Rai  Tek  Lall^  appellant,  versus 
Sheo  Nundun  Singh  and  others,  respondents,  the  appellant  is 
entitled  to  a  deduction  of  the  time  the  suit  was  pendmg  in  the 
MoonsiflPs  Court.  Ordered,  therefore,  that  the  decisions  of  both 
Courts  be  reversed,  and  the  suit  remanded  to  the  MoonsiflPs  Court 
for  trial  on  its  merits.  Usual  order  in  regard.to  refund  of  stamp, 
and  vakeel's  fees* 
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Thk  27th  Noybmbbr^  1850. 

Prbsbnt: 

B.  TAYLEB^ 

Judge. 

CASE  N^23  of  1850. 

Special  Appeal  from  the  decision  of  Moulvee  Mohumed   LaUeff 
Khatiy  Principal  Sudder  Ameen  of  Goruckpore^ 
dated  27th  June  1850. 

SHEOPERSHAD  LALL,  (PLAiMUFr^)  Appbli.a.nt, 

versui 

BRISPUTNATH  and  EAJAH  OODITNARAIN  SINGH, 
(Dbfbndantb,)  Rbsfondknts. 

Claim  to  the  village  of  Bussudpore  under  a  birt  putter,  dated 
20tb  October  1832. 

This  suit  being  precisely  similar  to  that  of  Nohar  Paode^ 
appellant,  versus  Brisputnath  and  Rajah  Ooditnarain  Singfa^  the 
same  decision  is  passed. 


Thb  aOrH  Notbmbbr,  1850. 

Prbsbnt  : 

A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

JoDOCSj 
AND 

H.  W.  DEANE, 

Opfo.  Judge. 

CASE  No."flO  of  1850, 

Special  Appeal  from  the  decision  of  Moulvee  Mohumed  Abdoor 

Rahman  Khan,  Officiatine  Principal  Sudder  Ameen 

of  Benares,  dated  \Oth  July  1849. 

RAMPERSHAD,  (Dbfbnpant,)  Appbllant, 
versus 
RAMNARAIN,  (Plaintiff,)  Rbspondknt. 

This  was  a  suit  instituted  to  recover  Rs.  213-8*6^ 

^       The  plaintiff  states  %hsX  the  appellant  is  the  gomasAta  of  die 
kothee  of  Ruttun  Chund  and  Lidloo   Mull^  ami  had  given  ji 
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hoondee  (or  JRs^  200  in  part  payment  for  some  gold  purchased 
from  him  on  the  house  of  Gopal  Bhaobal  Kishen  Khordduran  at 
Benares^  which  hoondee  plaiutiff  endorsed  to  Gunga  Dass  and 
Jumna  Dass,  muhajunSy  but  it  had  been  returned  protested. 
Plaintiff  demanded  the  amount  from  the  defendant  Rampershad, 
who  evaded  payment.  Plaintiff  then  instituted  proceedings  in  the 
foujdaree  Court  against  the  appellant,  who,  in  order  to  defeat 
the  ends  of  justice,  gave  credit  for  the  gold  in  his  employer's  books 
to  one  Rugnathpershad,  the  heir  of  Amee  Chund,  between  whose 
firm  and  that  of  Ruttun  Chund  there  were  dealings.  The  appel- 
lant, however,  notwithstanding  his  suit  in  the  Civil  Court,  was 
convicted  and  punished  for  the  fraud  by  the  Criminal  Courts. 
The  plaintiff  now  sued  the  appellant,  as  gomctshtaj  and  his  prin- 
cipals, Ruttun  Chund  and  Lulloo  Mull,  conjointly,  for  the  amount 
of  the  dishonored  hoondee. 

The  appellant,  Bampershad,  in  reply,  denied  having  purchased 
the  gold  from  the .  pluntiff,  or  having  given  him  the  hoondee  for 
its.  200.  According  to  his  statement,  he  had  (as  gomashta  of 
Kuttun  Chund,  defendant),  received  the  gold  from  Rugnathper* 
shad  on  account  of  a  balance  due  from  the  firm  of  Amee  Chund 
and  Choonnee  Lall,  and  had  credited  the  amount  to  the  latter. 
With  respect  to  the  criminal  prosecution,  the  appellant  stated 
that  the  sentence  of  the  Sessions  Judge  passed  upon  him  had 
been  reversed  in  appeal  by  the  Nizamut  Adawlut. 

The  defendant,  Lulloo  Mull,  since  deceased,  (but  whose  hehr 
has  not  appealed)  gave  in  a  reply  to  the  same  effect  as  Ram- 
pershad,  whose  acts  he  justified,  and  took  upon  himself  as  that 
person's  employer. 

The  Moonsiff  dismissed  the  plaintiff's  claim,  observing  that 
it  was  altogether  groundless,  and  that  he  was  deserving  of 
punishment  for  instituting  it,  and  that  to  give  plaintiff  a  decree 
would  in  effect  be  to  neutralize  the  decree  given  by  the  Sudder 
Ameen  of  Azimgurh  in  favor  of  the  appellant. 

The  Principal  Sudder  Ameen  took  quite  a  different  view  of 
the  case,  and  aecreed  in  favor  of  the  plaintiff  against  aU  the 
defendants. 

From  this  latter  decision,  the  defendant,  Bampershad,  alone 
appealed,  on  the  plea  that  as  plaintiff  himself  admitted  that  he 
(appellant)  had  given  the  hoondee  as  the  pamasMa  of  Ruttun 
Chund  and  Lulloo  Mull,  the  latter  only  could  be  held  account- 
able for  that  act.  The  respondent  has  not  appeared  to  defend 
the  appeal. 

28 
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The  Court  are  uBanimously  of  opinion  that  the  objection  of 
the  appellant  is  good.  It  is  laid  down  in  the  case  of  Bung  LaD, 
appellant,  versus  Sheikh  Budhoo  and  Gholam  Ali,  decided  ot 
the  6th  September  1847^  that  a  gomashta  is  not  personallf 
responsible  for  acts  done  on  behalf  of  his  employers.  In  the 
present  case  it  is  admitted  by  the  respondent,  that  the  appeUaot 
is  the  gomashta  of  the  three  defendants,  and  that  he  ^?e  the 
hoondee  on  their  account,  and  the  defendants,  Ruttun  ChuDd  ani 
Lulloo  Mull  and  their  representatives,  do  not  repudiate  the  act 
of  the  appellant,  their  reply  being  substantially  the  same  as  his. 
Under  these  circumstances,  the  appellant  cannot  be  made  persoa- 
ally  responsible  for  the  amount  of  the  hoondee  drawn  by  hinu 
The  decision  of  the  Principal  Sudder  Ameen  is  acoordingij 
modified,  and  the  respondent's  suit  dismissed  in  respect  to  die 
appellant.    Costs  as  usual. 


Thb  30th  NovEifBBR^  1850. 

Present: 

A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

Judges, 

AND 

H.  W.  DEANE, 

OrrG.  JoDGB. 

CASE  No.  144  OF  1849. 

Regular  Jppeal  from  the  decision  of  KurreemooUahy  Principal 

Sudder  Ameen  of  Agra,  dated  5M  April  1849. 
GHOSEIN  SOOKMAREE  LALL,  (Defendant,)  Appellant, 

versus 
GHOSEIN  ANUND   LALL,   (Plaintifp,)  Respondbht. 

This  suit  has  been  instituted  to  restrain  the  defendant  from 
interference  with  the  exercise  of  the  plaintiff's  rights  as  adkar  ol 
a  temple  at  Bindrabun,  known  by  the  name  of  Radha  Bullubjee. 
The  plaintiff  bases  his  cldm  on  the  decision  of  a  former  PnDcipal 
Sudder  Ameen,  dated  6th  January  1838,  and  on  an  award  of 
arbitrators  dated  in  1904  of  the  Sumbut  year,  or  184£  a.  J>«* 
value  of  suit  Rs,  7,600. 
4 
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The  particulars  of  the  claim  are  set  forth  by  the  plaintiff  in 
the  following  manner.  He  asserts  that  prior  to  the  accession  of 
the  British  rule,  and  in  conformity  to  ancient  usage,  the  duty  of 
udkar  of  the  above  temple  has  always  been  discharged  by  two 
persons,  and  that  it  devolved  in  the  course  of  time  on  himself  and 
Mohun  Lall,  (whose  rights  it  may  be  observed  are  not  called  in 
question  in  this  action)  by  each  of  whom  was  held  in  turn  the 
oflBce  oiadkar  during  six  months  of  every  year;  that  Qobind  Lall, 
the  father  of  the  defendant,  brought  a  suit  in  1838  in  the  Court 
of  the  Principal  Sudder  Ameen,  for  division  of  the  property  of 
the  temple,  which  suit  was  dismissed ;  that  the  defendant  i^er- 
wards  sued  in  the  Court  of  the  Moonsiff  of  Muttra  to  be  main- 
tained in  the  exercise  of  certun  poojaree  functions,  and  that  the 
claim  was  allowed ;  and  that  a  more  recent  punchayet  of  1904 
of  the  Sumbut  year,  corresponding  with  1848,  a.  d.,  sustained 
the  plfuntiff's  title  to  the  office  of  adkar. 

The  defendant  replies  that  the  temple  has  uniformly  been 
served  by  two  distinct  parties  of  adkarSy  the  representative  of 
one  party  being  Mohun  Lall,  who  discharges  the  duty  for  six 
months,  of  the  other  party,  the  plaintiff,  the  defendant  himself, 
and  Buusee  Lall,  severally  entitled  to  fill  the  office  of  adkar  for 
ten  days  in  each  month,  or  for  two  months  out  of  every  six 
months ;  that  the  suit  brought  by  his  father  Gobind  Lall,  in 
1838,  which  was  unsuccessful,  had  for  its  object  a  division  of  the 
property  of  the  temple,  and  that  the  decree  passed  on  that 
occasion  in  no  way  compromised  the  defendant's  rights  as 
adkar;  that  obstructions  being  thrown  in  the  way  of  his  religious 
function,  he  instituted  another  action  in  the  Moonsiff's  Court  to 
be  maintained  in  possession  of  sewa,  pooja,  artee,  autsho,  purshan, 
rqf,  bhogj  bearoo  and  poshak,  all  of  which  were  decreed  to  him  on 
the  15th  December  1846;  and  lastly,  that  he  was  no  party  to  the 
arbitration  of  which  the  plaintiff  has  set  up  a  plea. 

The  Principal  Sudder  Ameen  has  decided  in  the  plaintiff's 
favor.  The  substance  of  his  judgment  is,  that  the  plaintiff  has 
made  good  his  pretensions  to  serve  the  temple  as  adkar,  and 
that  the  rights  which  were  decreed  to  the  defendant  by  the 
Moonsiff  of  Muttra,  in  1846,  are  rights  altogether  distinct  from 
those  which  the  plaintiff  has  now  come  forward  to  establish. 

In  this  view  of  the  case  the  Court  do  not  concur.  Of  the 
two  documents,  which  the  plcuntiff  has  adduced  in  support  of  his 
claim,  the  former,  the  decision  of  the  Prindpal  Sudder  Ameen  in 
1838,  is  only  so  far  adverse  to  the  defendant,  that  it  prono  unced  the 

troperty  of  the  temple  to  be,  from  its  peculiar  character,  not  capa- 
le  of  division^  and  it  left  altogether  untouched  the  qu  estion  at 
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present  at  issue  between  the  parties.  The  other  docnment,  the 
arbitration  paper^  the  Court  unhesitatingly  reject,  not  only 
because  it  has  not  been  formally  proved  in  the  present  suit,  h«t 
because  it  bears  internal  evidence  of  spuriousness.  It  was  pot 
forward  by  the  plaintiff  when  the  defendant  sued  out  execatm 
of  the  decree  obtained  from  the  Moonsiff  of  Muttra  in  1846, 
was  then  disputed  by  the  defendant,  and  disallowed  by  the  Moon- 
siff, and  its  purport  is  nothing  less  than  an  utter  abr(^;atioii  vA 
surrender  by  the  defendant  of  all  the  rights  with  which  the 
Moonsiff's  decision  had  just  before  vested  him.  These  papers, 
then,  being  set  aside,  as  not  relevant  to  the  matter  under  adju- 
dication, or  not  genuine,  the  effect  of  the  present  decree  is,  io 
the  opinion  of  the  Court,  fatal  to  the  maintenance  of  the  Mood- 
siff^s  decision  io  1846  in  favor  of  the  defendant,  wbicbirs 
upheld  in  appeal,  and  is  therefore  final.  That  decision  acknow- 
ledged  the  defendant's  title,  as  above  stated,  to  be  confirmed  io 
possession  o(  sewa^pooja,  artee^  (tuisho,  purshofi,  rqf,  bhogj  bearao 
and  poshaky  ai^  though  it  is  true  that  the  plaintiff  has  laid  dm 
in  the  suit  now  appealed  from,  to  certain  other  things  which 
combine  to  designate  service  of  the  temple  besides  those  above 
enumerated,  yet,  as  he  has  not  attempted  to  show  that  the  miuo 
thing  contested,  called  by  the  plaintiff  as  adkar,  is  made  up  of 
the  things  so  sued  for  over  and  above,  or  is  not  comprised  in 
the  things  already  decreed  to  the  defendant  ;  the  Court  are 
satisfied  that  the  additional  privileges  now  contended  for  by  the 
one  party,  and  those  already  accorded  to  the  other  party,  are  aH 
of  them  cognate  and  co-essential  rights,  of  perfect  coDSonaott 
in  their  character  and  quality,  and  to  be  placed  in  the  same 
category.  Holding  this  opinion,  the  Court  reverse  the  dedsioo 
of  the  Principal  Sudder  Ameen^  and  dismiss  the  plaintiff's  cbdflU) 
with  all  costs  of  suit. 
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Thb  30th  Novembir^  1850. 

Prbsbnt : 

A.  W.  BE6BIE, 

AND 

H.  LUSHINGTON, 

Judges^ 

AND 

H.  W.  DEANE, 

Offo.  Judge* 

CASE  No.  Ill  OF  1850. 

Regular  Appeal  from  the  decision  of  Tar  AH  Khan,  Principal 
Sudder  Amem  of  Jompore,  dated  2&th  February  1850. 

MUSSUMATDOOEQAH,  (Plaintiff,)  Appellant, 

versus 
SEETULPERSHAD,  (Defendant,)  Respondent. 

The  plaintiff  claimed,  as  the  widow  of  a  wealthy  banker,  bjr 
name  Ramchund,  to  succeed  ^  bis  business,  and  to  carry  it  on 
as  his  heir  ;  to  be  put  in  possession  of  the  real  and  personal  pro-* 
perty  of  her  late  husband^  all  his  effects,  book  debts,  bonds,  deeds, 
&c.,  valued  at  about  three  lacs  of  rupees,  together  with  Ks.  82,000 
in  cash,  which  the  defendant  is  said  to  have  secreted  under 
pretext  of  purchasing  gold  mohurs ;  also  jewels  and  various  other 
personals  :  total  value  of  suit  Rs.  3,93,914-7-6. 

The  defendant  Seetulpershad  is  connected  with  the  plaintiff 
by  marriage,  having  espoused  a  sister  of  the  plaintiff's  late  hus- 
band. The  substance  of  his  answer  to  the  suit  was  a  plea  that 
be  is  a  devisee  under  the  will  of  Ramchund.  A  replication  was 
put  in  by  the  plaintiff,  but  no  rejoinder  on  the  part  of  the 
defendant. 

The  Principal  Sudder  Ameen  decided  the  case  on  a  sooleh- 
namahf  purporting  to  have  been  executed  by  the  parties  on  the 
23rd  February  1^0,  and  which,  as  appeansd  from  the  record, 
was  duly  rerified  in  his  Court  on  the  25th  February. 
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In  appeal,  the  plsun'tiff  denied  that  she  bad  yoluntaritr 
executed  the  soolehnamah,  and  detailed  a  variety  of  circamstanca 
connected  with  the  transaction,  which  induced  the  Court,  io  tbe 
absence  of  any  information  on  the  point  to  be  feathered  fin>m  die 
Principal  Sudder  Anieen^s  judgment,  to  call  for  a  report  fron 
the  local  authorities. 

From  the  replies  it  was  made  manifiest  that  tbe  plaintif 
applied  for,  and  obtained  an  order  for  attachment  of  the  defend- 
ant's property  under  Regulation  II.  of  1806,  and  that  Seetul- 
pershad  had  complained  to  the  Criminal  Authorities  at  Jouopore 
that  certain  monies,  while  under  such  attachment,  had  been 
feloniously  made  away  with  by  the  plaintiff,  Mussumat  Doorgah. 
The  Joint  Magistrate,  at  the  solicitation  of  Seetulpershad,  mule 
two  visits  to  the  premises  containing  the  attached  propeity,  oi 
the  21st  and  23rd  February  last.  On  the  first  of  these  occasioDS, 
a  large  sum  of  money  was  produced  by  Mussumat  Doorgah, 
which,  as  it  would  seem,  she  had  abstracted  ;  the  second  ri^ 
was  caused  by  an  intimation  to  the  Joint  Magistrate  by  Seetnl- 
per&had  that  more  money  conveyed  away  by  theft  might  yet  be 
found  in  Mussumat  Doorgab's  dwelling,  and  a  further  sum  of  about 
Bs.  190  was  discovered  ;  during  that  visit,  the  Joint  Magistrate 
suggested  to  the  parties  that  they  would  do  well  to  compromise 
the  matter,  and,  acting  on  this  suggestion,  the  parties  drew  up  an 
agreement,  and  attested  it  in  the  Joint  Magistrate's  preseooe, 
under  which  Mussumat  Doorgah  abandoned  her  suit  in  coD8ide^ 
ation  of  the  defendant  binding  himself  to  allow  her  a  certaia 
Slim,  specified  in  the  sootehnamah,  by  way  of  pension. 

The  only  question  which  the  Court  have  to  try  is  the  validitT 
of  this  document.  They  are  satisfied  from  the  report  abore 
referred  to,  that  it  was  voluntarily  executed  in  the  manner  des- 
cribed, and  the  record  of  the  case  further  shows  that  it  wasforroallj 
acknowledged  by  the  agents  of  the  parties  in  the  Principal 
Sudder  Ameen^s  Court  within  a  day  or  two  after  its  execotioD. 
The  appeal  is  therefore  dismissed.  The  customary  order  is  made 
in  respect  to  costs. 
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The  30th  NovimbrRi  1850, 

Present  : 

A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

Judges, 

AND 

H.  W.  DEANE, 

Ofpg.  Judgb. 

CASE  No.   118  OF  1850. 


Special  Appeal  from  the  decision  of  Mohumed  Suleem  Khan, 

Additional  Principal  Sudder  Ameen  of  Azimgurh, 

dated  20th  February  1850. 

SHEIKH  BYRAJ^  (Defendant,)  Appbllant, 

versus 

SHEIKH  ZORAWUR  and  others,  (Plaintiffs,)  Rbspondents. 

This  claim  was  preferred  in  the  lower  Court  for  the  recovery 
of  Bs.  111-9-3,  as  principal  and  interest  of  a  balance  of  rent  for 
1254  Fuslee,  by  alteration  of  the  shushmahee  papers  of  that  year, 
and  by  reversal  of  an  order  passed  by  the  Deputy  Collector  on 
the  25th  January  184S. 

In  the  Court  of  the  Sudder  Anieen  the  claim  was  adjudged  with 
slight  modification,  a  decree  having  been  passed  for  Rs.  108-8-3. 

In  appeal  the  Principal  Sudder  Ameen  further  reduced  the 
amount,  and  declared  the  plaintiffs  entitled  to  recover  Rs.  72  only. 

A  special  appeal  was  granted  to  "  determine,  whether  it  was 
competent  to  the  lower  Court  to  set  aside,  by  a  judicial  decree 
in  the  plaintiffs'  favor,  the  Jummabuftdee  of  settlement ;  and  2ndly, 
whether,  if  it  were,  a  decree  could  be  passed  in  favor  of  the  plain- 
tiffs until  they  had  complied  with  the  provisions  of  Regulation 
V.  of  1812,  in  regard  to  the  service  of  notice.'^ 

The  first  point  of  the  certificate  appears  to  the  Court  to  be 
fully  disposed  of  by  the  terms  of  Section  9,  Regulation  XXX.  of 
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1803,  and  Section  9,  Reflation  VII.  of  1822,  which  eoactmeolg 
explicitly  vests  the  Civil  Courts  with  the  powers  exerdsed  bj 
the  lower  tribunals  on  this  occasion. 

As  regards  the  second  point  of  the  certificate,  the  Court  are 
not  prepared  to  hold  that  the  rent  roll,  deposited  in  the  Colle^ 
tor's  OiBce,  and  signed  by  the  Settlement  Officer,  necesmi!^ 
constitutes  the  document,  to  alter  ivhich  it  is  requisite  to  proceed 
under  Sections  9  and  10  of  Regulation  V.  of  1812,  because  it  is 
possible  that  that  document  may  neither  have  beeo  ftamed 
after  due  investigation,  nor  assented  to  by  the  rent-payers.  In 
other  words,  it  might  be  a  document  such  as  the  Court  beEere 
to  have  been  often  drawn  up  by  the  subordinate  Revenue  Autho- 
rities or  by  the  malgoozar,  without  the  concurrence  of  the  indi- 
viduals whom  it  afiects,  and  without  any  enquiry  on  the  part  d 
the  Settlement  Officer.  A  suitor,  who  might  establish  to  the 
satisfaction  of  the  Court  in  which  his  action  is  laid  that  tiie 
^^  previous  engagements''  of  which  the  law  makes  mentioDii 
Section  10,  Regulation  V.  of  1812  were  other  than  those  reconM 
in  the  jummabundee  of  settlement,  would  err  in  having  omitted  to 
issue  the  formal  notice  required  by  Section  9,  only  io  the  ereot 
of  his  suit  resolving  itself  into  a  demand  for  higher  rent  than  was 
contracted  for  under  engagements  actually  existing.  It  is  not 
sufficiently  clear  from  the  form  in  which  the  present  suit  \i 
brought,  whether  the  plaintiffs  intended  to  increase  the  rates 
recorded  in  a  jummabundee,  acknowledged  to  be  genuine,  or 
whether  they  desired  to  show  that  the  settlement  jummabundee 
is  altogether  fictitious.  But  after  due  consideration  of  the  papers 
before  them,  the  Court  are  disposed  to  hold  that  the  object  of 
the  suit  is  simply  the  enhancement  of  rent.  Under  this  view  of 
the  case,  the  plea  raised  by  the  defendant,  that  the  notice  pr^ 
scribed  by  Section  9,  Regulation  V.  of  1812  was  not  served  upon 
him,  is  valid,  and  is  fatal  to  the  success  of  the  action.  The  Court 
accordingly  annul  the  decisions  of  both  the  lower  Courts,  aod 
dismiss  the  claim  of  the  plaintiffs,  with  all  costs  of  suit. 
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Tab  5th  Dkckmbbr^  1850, 

Prbsbnt  : 

B.  TAYLER, 

Judge* 

CASE  No.  238  of  1850. 

Special  Appeal  from  the  decision  of  G.  F.  Harvey,  Esq.^  Officiating 
Judge  of  Cawnpore,  dated  1st  August  1850. 

MUNNEERAM5    TBWARBBBy    (DbFBNDANT,)  AfPBLLANTj 

versus 
SOBHA  SINGH,  (Plaintiff,)  Bbspondbnt. 

The  Judge  having  in  his  decree  omitted  to  award  costs, 
whilst  in  the  vernacular  decree  he  has  made  each  party  pay  their 
own  costs,  without  assigning  any  reason  for  this  deviation  from 
the  ordinary  practice  of  the  Courts,  a  special  appeal  was  granted 
to  determine,  whether  the  Judge  has  not  acted  contrary  to  judi- 
cial practice.  - 

The  Judge  should  have  awarded  costs,  and,  having  decreed 
the  appeal,  he  should  make  the  losing  party  pay  all  the  costs, 
unless  for  some  special  grounds  he  considers  there  should  be 
a  different  distribution  of  costs.  I  therefore  reverse  the  decision, 
and  remand  the  suit,  in  order  that  the  Judge  may  award  costs, 
and  should  he  make  each  party  pay  their  own  costs,  record  his 
reasons  for  so  doing. 

Usual  order  in  regard  to  costs. 


29 
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Thb  6th  Dbcbmbbr^  1850. 

Prbsbnt: 

B.  TAYLER, 

JUDQB. 

CASE  No.  241  OF  1850. 

Special  Appeal  from  the  decision  of  G.  F.  Harvey^  Esq.,  O^lciatimg 
Judge  of  Caumpore,  dated  26th  August  1850. 

DEOKEENUNDUN,  (Plaintiff,)  Appellant, 

versus 
OOMRAO  KHAN,  (Dbfbndant,)  Rkspondbnt. 

This  suit  being  precisely  similar  to  that  of  Munneenun, 
special  appellant,  decided  yesterday,  the  same  order  is  passed  in 
bis  appeal. 


Thk  7th  Dbcbmbbr,  1850. 

Present: 

A.  W.  BEGBIE, 

JUDOR. 

CASE  No.  105  OF  1850. 

Special  Appeal  from  the  decision  of  J.  Muir,  Esq.,  Chelating 
Judge  of  Cawnpore,  dated  27th  August  1850. 

HURPERSHAD   and  GUNGA,  (Defendants,)  Appbi.lant5, 

versus 
GUJRAJ  SINGH  and  others,  (Plaintiffs,)  Respondents. 

This  case  will  be  found  reported  at  page  109  of  the  printed 
reports  for  Zillab  Cawnpore. 

A  special  appeal  was  wanted  ^^  to  determine,  whether  or 
''  not  the  pluntiffs'  suit  was  barred  by  the  law  of  limitatiou." 

29  A 
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The  Officiating  Judge  has  recorded  his  opinion  that  the  suit 
la  not  barred  by  the  law  of  limitation,  because  '^  the  respondents 
^<  have  sued  the  holders  of  the  Sudder  Ameen's  decree  of  3rd 
^^  October  182S,  or  their  representatives^  within  12  years  from  the 
^'  date  when  that  decree  became  final,  by  the  dismissal  of  the 
'^  appeal  on  14th  July  1885.'^  But  this  opinion  is  opposed  to  the 
rule  laid  down  in  the  case  of  Rainjug  Singh,  appellant,  versus 
Sheo  Singh  and  others,  respondents,  decided  by  this  Court  on 
the  12th  February  1848,  and  quoted  by  the  appellants,  which  is^ 
that  the  period  of  appeal  must  be  calculated  from  the  date  of  the 
original  decision  of  the  lower  Court.  The  respondents'  vakeel 
admits  the  force  of  this  objection,  but  he  urges  that  his  clients 
have  asi^erted  that  they  held  jfdnt  possession  under  the  former 
decree  till  1838,  on  which  point  the  Officiating  Judge  and  Sudder 
Ameen,  under  the  view  taken  by  them  of  the  other  plea  on  the 
point  of  limitation,  have  not  expressed  any  opinion,  and  he  argues 
that,,  as  the  decisions  of  the  lower  Courts  on  the  one  point  has 
been  overruled,  the  case  should  be  remanded  in  order  that  the 
fact  of  possession  till  1838  may  be  determined.  1  admit  the 
validity  of  this  argument,  and,  annulling  both  the  decisions  of  the 
lower  Courts,  remand  the  suit  with  a  view  to  supply  the  above 
noticed  omission. 


Thb  Zth  Dbcbmbbb,  1850. 

Prbsbmt  : 

A.  W.  BEGBIE, 

JcnoB. 

CASE  No.  106  OF  1850. 

Special  Appeal  from  the  decision  of  J.  Mmr^  Esq.,  Oficiaiing 
Judge  of  Cawnpore,  dated  27th  August  1850. 

SHEOSHUNKER5  (Dbvbndant,)  Appbllant, 

versus 

GUJJOO  SINGH  AND  0THBR8,  (Plaintifvs,)  Rbspondbnts. 

This  is  a  separate  appeal  from  the  decision  of  the  Officiating 
Judge  of  Cawnpore  in  the  preceding  case.  A  special  appeal 
was  admitted  on  the  same  grounds  as  in  the  preceding  case,  and, 
for  the  reasons  therein  set  forth,  the  case  is  hereby  remanded,  and 
the  decisions  of  the  lower  Courts  annulled. 

9 


Digitized  by  VjOOQIC 


410 

Thb  7th  Dbcimbib,  ISfiO^ 

Prbsbnt  : 

A.  W.  BE6BIE, 

JUDCB. 

CASE  No.  104  OF  1850. 

Special  Appeal  from  the  decision  of  J.  MuxTj  Esq.,  (^kiatb^ 
Jfidge  ofCaumporey  dated  27M  August  1850. 

SHEOSHUNEER,  HURPERSHAD  and  GUNGA, 
(Dbfbndants^)  Appbllants^ 

verstis 

RAM  SIN6H,  CHET  SINGH  and  ADHAB  SINGH, 
(Plaintiffs^)  Rbspondints. 

This  case  is  similar  in  every  respect  to  case  No.  105,  tins 
this  day  decided,  the  suit  being  against  the  same  defendants  oq 
the  part  of  claimants  to  another  portion  of  the  same  estate.  It 
is  reported  at  page  1 13  of  the  printed  decisions  for  siUah  Cawn* 
pore.  A  special  appeal  was  granted  for  the  reasons  stated  in  case 
No.  105,  and  on  the  grounds  already  set  forth  in  that  case,  I 
annul  the  decisions  of  the  lower  Courts,  and  remand  the  case  for 
further  enquiry  into  the  fact  of  possession. 
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Tbb  9tq   Dbcembbb,  1850. 

Prbsbnt: 

A.  W.  BEGBIE, 

AND 

a  LUSHINGTON, 

Jddgbs, 

AND 

H.  W,  DEANE, 

OVWQ.   JUDGB« 

CASE  No.  200   OF  1849. 

Regular  Appeal  from  the  decision  of  J.  P.  Gubbins^  Esq.,  Judge  of 

Dehlie,  dated  9th  July  1849. 

LAWRENCE  PETER  LYONS,  on  thk  part  of  JOHN 
PASCAL  LARKINS,  the  Committbb  of  thb  Estatb  of 
DAVID  OCHTERLONY  DYCE  SOMBRE,  a  lunatic, 
(Plaintiff,)  Appbllant, 

versus 

THE    COLLECTOR    OP  QOORGAON,   on    thb  part   of 
GOVERNMENT,  (Dbfbndant,)  Rbspondbnt. 

This  suit  was  brought  to  recover  possession  of  pergunnah 
Badshahpore  Jarseh,  being  part  of  the  territory  held  by  the  late 
Begum  Sombre  of  Sirdhana.  The  zillah  Judge  thus  states  the 
case.  ^'  Upon  her  death  in  1836,  the  whole  jageer  was  resumed 
**  without  any  opposition  on  the  part  of  the  Begum's  heirs,  and 
*^  matters  continued  in  this  state  till  Mr.  Dyce  Sombre,  who  sue* 
^'  ceeded  by  will  to  the  bulk  of  her  personal  and  private  property, 
^^  was,  on  the  31  St  July  1843,  declared  a  lunatic  by  the  Lord 
^^  Chancellor,  whereupon  the  person  appointed  by  him  to  manage 
^^  the  estate  preferred  this  suit,  on  the  ground  that  the  pergunnah 
'^  aforesaid  was  held  by  a  tenure  quite  different  from  that  of 
^^  Sirdhana,  and  that  the  Government  had  acted  illegally  in 
'^  resuming  it  in  the  same  manner  as  the  rest  of  the  Jageer.*' 
The  Court  observe,  however,  that  although  no  opposition  was  made 
to  the  resumption  of  the  jageer,  great  objections  were  nused  by 
the  plaintiff  to  the  appropriation  of  pergunnah  Badshahpore 
Jharseh,  and  also  of  certain  Military  Stores,  which  form  toe 
subject  of  a  separate  suit. 
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The  rest  of  the  Judge's  decree  is  to  be  found  at  page  97  of  the 
printed  decisions  for  the  year. 

The  case  has  not  been  tried  on  its  merits,  but  has  been  ifit- 
misscd  by  the  Judge,  on  the  ground  that  the  hearing  of  it  is  barred 
by  the  law  of  limitation.  The  arguments  of  the  appellant  are 
therefore  confined  to  that  point  only. 

To  understand  the  principal  plea  of  the  appellant^  it  is  neces- 
sary to  note  the  following  dates. 

The  Begum  Sombre  died, 27th  January  I B36. 

The  Government   Authorities  assum* 

ed    management  of  the  Territory,  30th  January   1836. 

Notice  of  the  intentions  of  Govern- 
ment received  by  plaintiff,     .  •     .  •  18th  August    1836. 

Commencement  of  lunacy,  as  declared 

under  the  commission, 27th  October  1842. 

Committee  of  Lunatic's  Estate  appoint- 
ed,       8th  February  1S44. 

Institution  of  present  suit, 17th  August    1848. 

More  than  12  years  having  elapsed  since  the  30th  January 
1836,  previous  to  the  institution  of  the  present  suit,  the  daim 
was  dismissed. 

The  pleas  in  appeal  are  those  which  were  brought  forward 
in  the  zillah  Court. 

In  regard  to  the  first,  viz.,  that  the  law  began  ta  ma  on 
the  18th  August  1836,  and  not  the  30th  January  preceding,  the 
Court  are  of  opinion  that  the  plea  cannot  be  sustained.  The  actual 
dispossession  of  the  plaintiff,  and  the  assumption  of  management 
by  the  Commissioner  of  Dehlie,  are  the  acts  which  consti- 
tuted the  cause  of  action  :  and  it  has  ever  been  the  practice  of 
the  Courts  to  hold  that  the  proceeding  of  the  Officer  erf  Govem- 
ment,  by  which  any  injury  was  actually  inflicted,  and  not  the 
sanction  of  that  act  by  the  Government,  indicated  the  com- 
mencement of  the  period  within  which  remedy  might  be  sought 
in  the  Civil  Courts.  This  has  been  repeatedly  ruled  in  the  nume- 
rous suits  which  arose  out  of  the  late  settlement  proceedings,  and 
is  a  point  not  open  to  discussion. 

In  regard  to  the  second  plea,  viz.,  that  the  plaintiff  is  entitled 
to  the  benefit  of  Clause  1,  Section  3,  Regulation  IL  of  1805,  the 
Court  are  of  the  same  opinion— it  cannot  be  admitted.  Ihe  alle- 
gations of  the  plaintiff  are  set  forth  in  a  very  vague  manner 
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whereas  Clause  2  of  the  same  Section  requires  that  the  alleged 
violence  shall  be  ^^  distinctly'^  pleaded,  and 
'°3oS  Sni47!'Tel:^    subsequent  decisions  have  enforced  thu 
R^rtfl,  Vol  7,  P^e  899.    provision  of  the  law.    Neither  do  the  pro- 
ceeding^ of  the  Government  Officers,  bow- 
ever    distinctly  they   might  have    been  pleaded,  constitute  in 
the  judgment  of  the  Court  that  **  violence,  fraud,  or  unjust  dis- 
honest  means''  contemplated  by  the  law.  The  Government  acquired 
possession  of  the  disputed  pergunnah  as  they  acquired  possession 
of  the  rest  of  the  territory,  by  *•  a  fair  title  believed  to  have  conveyed 

♦  CUofe  1.  ^  ^^^^^  ^^  possession  and  property."*    It 

has  been  urged  that  evidence  should  have 
been  taken  to  the  fact  of  violence  f  but  the  Court  hold  such  evi- 
dence to  be  superfluous:  the  facts  themselves  are  not  dis- 
puted, and  it  remains  only  for  the  Court  to  determine  whether 
those  facts  bring  the  case  within  the  meaning  of  the  Act^  or  not* 

In  regard  to  the  third  plea,  viz.,  that  the  plaintiff  is  entitled 
to  a  deduction  from  the  12  years,  of  the  period  which  elapsed 
between  the  27th  October  1842  and  the  8th  February  1844. 

The  law  of  limitation  does  not  continue  to  run  under  all 
circumstances,  as  it  does  in  England,  but  may  be  suspended  in 
its  operation  by  a  variety  of  causes,  as  has  been  urged  on  the  part 
of  the  plaintiff.  It  does  not,  however,  follow  that  the  whole  period 
during  which  a  cause  of  suspension  has  been  in  operation  shall 
always  be  deducted  from  the  12  years.  The  amount  of  induljerence 
to  be  granted  to  the  party,  who  has  failed  to  bring  his  suit  within 
the  time  appointed,  depends  upon  the  circumstances  of  each 
case,    and  is    not    determinable  by  any     general   rule.     The 

^    law*  upon  this  head  is  the    sama 

♦  Se^on   18,  Regulation   II.   of    f^^  ^y^^  Upper  and  for  the  Lower 

Provinces,  but  the  Construction 
which  has  been  put  upon  that  law  by  the  Courts  of  Suddcr 
Dewanny  Adawlut  is  different.  The  practice  of  the  Civil  Courts 
is,  consequently,  different  also.  The  plaintiff  has  referred  to  prece- 
dents of  the  Presidency  Court,  and  of  the  Agra  Court,  which  are 
unquestionably  in  his  favor,  but,  according  to  the  latest  decisions 
in  the  North  Western  Provinces,  those  precedents  are  not  agree- 
able to  law,  and  are  therefore  of  no  avail.  The  case  in  which 
this  doctrine  was  first  held  is  that  of  Rajah  Chetpal  Singh,  plaintiff, 
appellant,  versus  Sheo  Gholam  Singh  and  others,  decided  by  the 
Sudder  Dewanny  Adawlat,  at  Agra,  on  the  30th  August  1848,  an 
account  of  which  is  to  be  found  in  the  printed  decisions. 

The  point  then  ruled  was,  that  a  minor  (and  this  Court  admit 
generally  the  analogy  between  minority  and  lunacy)  must  sue 
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as  soon  as  he  can  after  coming  of  age,  if  the  period  allowed  bj 
law  has  elapsed  during  his  minority :  and  the  opinion  was  founded 
on  the  words  of  the  law,  which  declares  that  ^'  Courts  are  prohi. 
bited  from  hearing  certain  suits  unless  the  complainant  dull 
prove  that  from  minority  or  other  cause  he  was  precluded  from 
obtaining  redress"  If  a  plaintiff  on  attaining  his  majority,  afka 
the  lapse  of  the  period,  unnecessarily  delayed  to  bring  his  suit,  be 
could  not  prove  that  he  had  been  precluded  from  obtaining 
redress ;  and  accordingly  the  prohibition  would  remain  in  force. 
He  could  not  be  heard. 

The  principal  of  the  decision  in  Rajah  Chetpal  Singh's  case 
was  again  recognized  and  upheld  by  a  full  bench  in  the  ease  of 
Ramtehul,  plaintiff,  appellant,  versus  Eoonwur  Sunibdown  Siogb, 
defendant,  respondent,  decided  at  Agra,  on  the  2nd  September 
1850.  It  has  therefore  become  law  in  the  North  Western  Pro- 
idnces. 

In  the  case  before  the  Court,  the  period  which  the  plaintiff 
claims  to  deduct  is  that  which  passed  between  27th  October  1842, 
the  date  of  commencement  of  lunacy,  and  the  8th  February  1844, 
the  date  of  appointment  of  the  Committee,  and  the  plea  is  to  be 
disposed  of  upon  the  same  principles  as  if  minority  had  inter- 
vened. The  case  of  Chetpal  Singh  is  directly  in  point.  In  both 
cases  disability  occurred  after  the  time  had  begun  to  run  in  both, 
many  years  of  the  legal  term  had  yet  to  run,  when  the  disability 
ceased.  The  only  question  that  could  be  itdsed  is,  whether 
there  were  any  other  circumstances  peculiar  to  the  condition  of 
the  plaintiff  by  which  he  was  precluded  from  bringing  his  sait 
before  the  expiration  of  the  legal  period,  and  this  is  not  efen 
asserted. 

The  Court  therefore  dismiss  the  appeal,  and  confirm  die 
decision  of  the  ZiUah  Judge. 
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Tub  9th  Decbmbrr^  1850. 

Prbsbnt  : 

B.  TAYLER, 
A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

Judges. 

CASE  No.  45  of  1850. 

Regular  Appeal  from  the  decision  of  Mr.  J.  Campier,  Principal 
Stidder  Ameen  of  Mirzapore,  dated  27th  December  1849. 

LUCHMEENATH  RAO  KALEEA,  (Defendant,)  Appbllant, 

versus 
BABOO  BHUGWAN  DASS,  (Plaintiff,)  Rbspondbnt. 

The  history  of  this  case  is  as  follows.  In  1826,  a  loan  was 
advanced  by  Luchmeenath  to  one  Hurchunder,  for  the  purchase 
of  the  rent-free  mouzah  Sumdah  in  the  Benares  district,  and  the 
inouzah  was  pledged  by  the  purchaser,  in  return,  in  security  for 
the  debt.  In  the  following  year,  Hurchunder  gave  Bhugwan 
Dass  a  bond  for  a  debt  of  Rs.  10,000,  and  a  suit  was  brought 
atrainst  him  by  Bhugwan  Dass  for  its  recovery  in  1832,  in  the 
Mirzapore  Court.  Hurchunder  admitted  the  debt  for  Rs.  10,000^ 
and  gave  Bhugwan  Dass  a  mookhteeamamahy  empowering  him  to 
hold  the  village  of  Sumdah  until  he  was  repaid  the  Rs.  10,000* 
Bhugwan  Dass  refused  to  produce  the  mookhteeamamah,  and  soli« 
cited  judgment  on  the  acknowledgment  of  the  justice  of  the 
claim  made  by  Hurchundur,  and  be  requested  the  continuance  of 
the  attachment,  which  had  been  made  under  Regulation  II.  of 
1806  whilst  the  suit  was  pending;  a  decree  was  given  for  the 
amount  sued  for,  and  the  attachment  was  continued.  In  1836,  the 
mortgagee,  Luchmeenath,  came  forward  and  instituted  a  suit  in 
the  Benares  Court  against  Hurchunder  under  his  mortgage  deed, 
and  obtained  a  decree  against  the  defendant  and  the  property 
pledged.  Luchmeenath  tried  afterwards  to  oust  Bhugwan  Dass, 
and  after  a  long  contest,  the  several  steps  of  which  it  would  be 
unnecessary  to  follow^  he  had  recourse  once  more  to  the  Courts, 
and  instituted  a  second  suit  agmnst  Hurchunder  for  possession, 
in  which  Bhugwan  Dass  appeared  as  objector :  the  suit  was  dis- 
missed. Two  reasons  amongst  others  were  assigned  for  dismissal, 
1st,  that  the  suit  was  brought  beyond  the   statute  of  limitation, 
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and  2ndly,  that  a  decree  for  possession  would  set  adde  the 
former  decree.  Bhugwan  Dass'  claim,  as  objector,  was  reoog . 
nized,  and  bis  lien,  which  it  was  supposed  by  the  Principal  Sadder 
Ameen  had  been  acknowledged  under  the  decree,  assigned  as  a 
further  reason  for  dismissing  the  suit.  Luchmeenath  theo  (A 
back  on  his  decree  of  1^36,  of  which  he  took  out  execution,  isl 
the  mouzah  was  put  up  to  sale,  and  after  the  usual  notificatioo  of 
attachment  under  Bhugwan  Dass'  decree,  it  was  purchased  bj 
Luchmeenath  himself  for  the  sum  of  Ks.  5,000,  being  aboot  i 
sixth  of  the  amount  of  his  decree.  Luchmeenath  then  renewed 
bis  efforts  to  obtain  possession  as  sale  purchaser,  which  were 
unsuccessful  in  the  lower  Court,  but,  on  appeal  to  this  Court  in  tk 
miscellaneous  department,  possession  was  ordered  to  be  given,  and 
Bhugwan  Dass  was  left  to  his  remedy  at  law.  Bhugwan  Das 
accordingly  now  sues  to  recover  from  Luchmeenath,  as  aac^ 
purchaser  of  the  estate  of  Hurchunder,  Rs.  24,943-3-3,  principal 
and  interest,  balance  alleged  to  be  due  to  him  under  his  decree  of 
1832. 

Objections  in  points  of  form  were  first  raised  by  the  defend- 
ant, and  the  priority  in  date  and  precedence  of  his  lien  were 
pleaded  by  him ;  objections  were  also  taken  to  certain  items  in  the 
balance  account  sued  for. 

The  objections  to  the  suit,  which  have  been  revived  in  appe4 
are,  1st,  that  the  suit  ought  to  have  been  brought  in  the  Benara 
jurisdiction,  where  the  appellant  resided,  and  the  property  was 
situated,  and  2iidly,  that  Hurchunder  ought  to  have  beeu  made  a 
party  to  the  suit.  These  objections  tlie  appellant's  vakeels  bare 
withdrawn,  and  prayed  for  judgment  on  the  merits  of  the  case. 
The  opinion  of  the  Principal  Sudder  Ameen  on  the  merits  of  the 
case  is  recorded  as  follows : 

"  On  the  4th,  it  does  not  appear  to  me  that  the  plaintiff  ha« 
'*  realized  the  full  amount  of  his  decree  and  costs,  &c.  against 
'*  Jadibindur  Lahoree,  whose  heir  is  Hurchunder  Lahoree,  and 
*^  that  the  sum  claimed,  principal,  interest  and  costs  of  execution, 
"  is  still  due  to  him,  defendant,  therefore,  as  successor  of  tberijbte 
^^  and  interests  of  the  said  Hurchunder  Lahoree,  in  roouxah 
"  Sumdha,  the  assets  of  which  went  heretofore  through  the  Col- 
**  lector  of  Benares  towards  the  liquidation  of  the  plaintiff's 
"  decree,  is  justly  answerable  for  the  balance  due  thereon,  as 
'^  far  as  those  rights  and  interests  are  concerned.^' 

The  Principal  Sudder  Ameen  seems  to  have  regarded  the 
decrees  as  having  recognized  a  lien  on  the  property  in  favor  of 
Bhugwan  Dass*    The  Court  have  attentively  considered  the  ioteD^ 
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and  force  of  the  above  decree,  and  of  the  two  decrees  instituted 
by  Luchmeenath,  and  they  are  of  opinion  that  they  do  not  recog- 
nize on  behalf  of  Bhugwan  Dass  any  mortgage  lien  on  the 
property.  The  plaint,  presented  by  Bhugwan  Dass  himself, 
distinctly  acknowledges  the  prior  claim  of  Luehmeenath  founded 
on  his  mortgage,  granted  a  year  previous  to  the  loan  borrowed 
from  Bhugwan  Dass  by  Hurchunder.  Bhugwan  Dass'  decree 
not  being  against  the  property  must  be  regarded  simply  as  a 
money  decree  against  the  defendant,  Flurchunder,  in  which  the 
latter  authorized  the  appropriation  of  the  proceeds  of  the  estate 
to  the  liquidation  of  the  decree.  The  estate  was  attached  by 
Bhugwan  Dass  under  Regulation  II.  of  18U6  whilst  his  suit  was 
pending ;  Bhugwan  Dass  rejected  the  terms  proposed  by  Hurchun- 
der, and  solicited  the  Court  to  continue  the  attachment  in  satis- 
faction of  his  decree.  This  was  sanctioned.  Such  an  arrange- 
ment however  could  only  remain  in  force  until  a  third  party 
having  claims  against  the  estate  came  forward  to  oppose  it^ 
but  it  cannot  be  held  to  bar  the  right  of  the  third  party  to  execute 
his  decree  against  the  property.  After  the  sale  of  the  estate 
in  execution  of  Luchmeenath's  mortgage  decree,  the  estate 
must  be  regarded  as  free  from  all  responsibility  in  respect  of 
mere  money  decrees  against  Hurchunder. 

The  Court,  having  ruled  that  the  decree  of  Bhugwan  Dass 
is  simply  a  money  decree,  and  not  given  specifically  against  the 
property,  reverse  the  decision  of  the  lower  Courts  and  decree  the 
appeal^  with  costs. 


Thb  11th  Dackmbbr,  1850. 

Present  : 

B.  TAYLER, 

Judge. 

CASE  No.  250  op  1850. 

Special  Appeal  from  the  decision  of  H.  fV.  Deane,  Enq ,  Officiating 
Judge  of  Metruty  dated  2nd  November  1^49. 

HiMAYUT  ALI,  (Plaintiff,)  Appellant, 

versus 

MOHUMED  ALI  and  MOOJEEDOOLNISSA, 
(Dkfbnoants,)  Respondents. 

The  suit  is  brought  to  recover  a  portion  of  the  property  of 
Mussumat  Azeemun^  deceased.     A  futwa  was  called  from  the 
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MohuDoedan  Law  Officer,  the  condudiog  question  and  answer  m 
thus,  ^^  suppose  the  deceased  woman  to  be  of  the  Sheea  sect  and  her 
uncle  a  Soonee,  her  mother  and  husband  being  of  the  Sheeasfxiy 
then  what  devolution  of  her  property  takes  place,  does  it  descend 
according  to  the  religion  professed  by  her  uncle  or  that  of  her- 
self, of  her  mother  and  husband  ?  Answer.  The  dimionofthe 
property  of  a  deceased  woman  of  the  Soonee  religion  will  take 
place  according  to  the  rules  laid  down  for  inheritance  by  Soonees, 
that  of  the  property  of  a  deceased  woman  of  the  Sheea  religioQ 
to  that  laid  down  for  inheritance  by  Sheeas. 

A  special  appeal  was  granted  to  determine,  whether  the 
Judge  had  not  passed  a  decision  opposed  to  judicial  usage  ui 
having  omitted  to  try  the  pleas  of  the  appellant, — ist,  that  the 
ftUwa  was  not  explicit ;  and  2ndly,  that  under  the  Mohomedin 
Law  the  appellant  was  entitled  to  one-sixth  of  the  estate. 

The  point  on  which  the  suit  rests  has  not  been  determioed 
by  they^/ie^a  filed  in  the  original  suit:  the  question  at  issue  is, 
whether  the  deceased  being  of  the  Sheea  sect  and  her  uncle  rf 
the  Soonee  sect,  her  mother  and  husband  being  of  the  Sheea  sect, 
the  uncle  can  succeed  to  any  share  of  the  estate. 

Previous  to  granting  the  special  appeal,  I  called  upon  the 
Law  Officer  to  decide  the  foregoing  question ;  he  has  done  so,  aod 
I  find  that  the  Judge's  decision  is  opposed  to  Mohumedan  Law.  I 
therefore  remand  the  suit,  in  order  that  the  Judge  may  pass  a 
decision  with  reference  to  the  interpretation  of  the  law  now 
given  by  the  Law  Officer  of  this  Court. 


Digitized  by  VjOOQIC 


419 

Thb  16th  Dbcbmbbb,  1850. 

Pbbsbnt: 

A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

JUDGBSj 
AND 

H.  W*  DEANE, 

Offg.  Judgb. 

CASE  No.  237  of  1849. 

Appeal  from  the  decision  of  J.  P.  Gubbins,  Esq.,  Judge  of 
Dehlie,  dated  llth  September    1849. 

L.  P.  LYONS,  ON  THB  PABT  OF  JOHN  PASCAL  LARKINS, 

COMMITTBB  OF  THB  EsTATB  OF   D.    O.   DYCE  SOMBRE^ 

A  LUNATIC,  (Plaintiff,)  Appbllant, 

verstu 

COLLECTOR  of  GOORGAON,  on  thb  part  of  GOVERN- 

MENT,  (Dbpbndant,)  Rbspondbnt. 

The  particulars  of  this  case  are  to  be  found  amongst  the 
printed  decisions  of  the  Zillah  Courts  in  the  usual  place. 

On  the  death  of  the  Begum  Sombre  of  Sirdhana,  the 
Government  appropriated  certain  Military  Stores,  which  were 
found  in  the  lapsed  territory,  and  this  action  was  brought  to 
recover  their  value. 

The  merits  of  the  case  are  not  before  the  Court,  the  Zillah 
Judge  having  considered  that  the  hearing  of  the  suit  was  barred 
by  the  law  of  limitation. 

The  points  for  determination  are  two;  1st,  whether  the 
legal  period  of  twelve  years  should  be  calculated  from  the  18th 
August  1836,  or  from  the  18th  August  of  the  year;  2ndly,  whe- 
ther any  allowance  should  be  made  on  account  of  the  insanity 
of  Mr.  Dyce  Sombre,  which  intervened  in  1836  and  1848. 

The  Begum  died  iu  January  1836,  and  the  Government  very 
shortly  after  that  event  took  possession  of  the  Military  Stores^ 
to  which  the  present  suit  refers.    They  did  not,  however^  finaUy 
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determine  that  the  stores  were  the  property  of  Goremment  ntil 
the  13th  August  1836,  hence  the  fixing  of  that  date  as  the  time 
at  which  the  cause  of  action  arose.  The  plaintiff  received  notiee 
of  the  final  determination  of  the  Government  on  the  18th  Aapst 
1836,  and  would  have  that  date  to  be  the  date  of  the  cause  of 
action. 

The  Court  have  heard  no  argument  from  precedent  or  ana- 
logy, which  tends  to  show  that  the  twelve  years  should  be  calca* 
lated  from  the  time  of  receipt  by  the  complaining  party  of  notice 
of  the  injury  supposed  to  liave  been  sustained.  On  the  couItztj, 
the  period  allowed  for  appeals  from  one  Court  to  another  is 
invariably  calculated  from  the  date  of  the  decree,  aud  the  same 
principle  may  reasonably  be  applied  to  an  appeal  to  the  Ciril 
Courts  against  the  decision  of  the  ruling  power. 

In  the  case  of  Anoop  Nath  Misser  and  others,  appellants, 
verstts  Dulmeer  Khan  and  others,  respondents,  decided  by  this 
Court  on  the  31st  August  1846,  it  wai  declared,  that  ^'  the  i&v 
'*  of  limitation  nowhere  says  that  the  date  of  actual  cogmmuc 
'^  may  be  assumed  as  the  date  from  which  the  cause  of  action 
^^  arisen.'^  Some  remarks  were  made  in  that  case  in  regard  to 
the  fact  of  cognizance,  but  it  was  a  special  appeal,  and  the  ded- 
fiion  rested  therefore  solely  on  points  of  law.  This  precedent 
appears  to  the  Court  to  be  strongly  opposed  to  the  appellaflfi 
plea. 

It  has  been  urged  by  the  appellant's  vakeel,  that  the  Officers 
of  Government,  through  design  or  neglect,  might  possibly  hare 
abstained  from  giving  notice  to  the  appellant  until  the  whole  of 
the  twelve  years  had  elapsed,   the  consequences  of  which  would 
be  absurd  if  it  be  held  that   the  time  commences  to  run  before 
the  receipt  of  notice.     It  might  be  urged  with  equal  reason  by 
the  respondent  that  the  appellant  might  have  evaded  the  ootioe 
for  an  indefinite  period^  and  that  thus  the  time  would  never  hare 
commenced  running  at  all.    The  answer  to  the  appellant's  objec- 
tion, however,  is  different,  and  it  would  involve  the  principle  upon 
*D     1*:     TT    «40Ao      which  the    second  point  for   considera- 
ReguUUoalLofisoa.     tion  will  be  decided.    The  law*  declares 
that  no  cause  shall  be  heard  after  twelve  years,  except  under  certain 
circumstances.    One  of  these  circumstances  i.^  the  having  been 
^  precluded^*  from  obtaining  redress,  and  it  is  left  to  the  Court  to 
determine  in  each  case  whether  the  complainant  has  been  so 
precluded  or  not.    In  the  case  before  the  Court,  the  cause  of 
action  strictly  speaking  must  have  arisen  before  the  appellant 
received  the  notice,  or  there  would  have  been  nothing  to  notify; 
the  date  of  the  act  of  which  appellant  complains  is  the  13th 
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August  1836  without  dispute,  and  since  more  than  twelve  yeanv 
have  elapsed,  the  hearing  is  barred,  unless  appellant  was  precluded 
from  redress.  If  it  could  be  shown  that  appellant  was  so  pre- 
cluded because  the  notice  reached  him  five  days  subsequently  to 
the  act,  then,  under  the  law,  his  suit  might  be  heard.  This  how- 
ever is  not  even  pleaded,  and  if  it  had  been,  the  plea  would  of 
course  have  been  rejected,  since  the  appellant  had  ample  oppor- 
tunity of  bringing  forward  his  claim  during  the  ensuing  years. 
2ndly.  The  plea  of  lunacy  has  been  lately  disposed  of  in  a 
separate  suit  between  these  parties,  L.  P.  Lyons,  appellant, 
versus  Collector  of  Goorgaon,  oecided  by  this  Court  on  the  9th 
December  1850.  It  was  then  held  that  the  appellant  was  not 
entitled  to  any  allowance  in  calculating  the  twelve  years  on 
account  of  an  intervening  period  of  lunacy,  seeing  that  the  period 
allowed  by  the  law  had  elapsed,  and  that  appellant  had  not  by 
any  such  lunacy  been  precluded  from  obtaining  redress.  For  the 
difference  between  the  practice  of  the  Lower  and  of  the  North 
Western  Provinces  in  this  respect,  and  for  the  precedents  in 
support  of  this  view  of  the  law,  the  Court  refer  to  tht;  decision 
in  the  case.  For  the  reasons  there  recorded,  the  Court  have  no 
course  to  pursue,  but  to  reject  this  plea  also* 

Being  of  opinion  then  that  the  hearing  of  this  suit  is  barred 
by  the  law  of  limitation,  the  Court  dismiss  the  appeal,  and 
uphold  the  decision  of  the  Zillah  Court. 


ThI   16th   DfiCBMBBR,    1850. 

Present  : 
B.  TAYLER, 

AND 

A.  W.  BEQBIE, 

JC7DGBS, 
AND 

H.  W.  DEANE, 

Opfg.  Jcdgb. 

CASE  No.  lib  OF  1850. 

Special  Appeal  from  the  decision  of  Rai  Jowalapershad,  Additional 
Principal  Sudder  Ameen  of  Azimgurh,  dated  4/A  May  1850. 

NONIDPERSHAD,  (Defendant,)   Appellant, 

versus 

KAMHIT  AND  others,  (Plaintiffs,)  Ebspondents. 

The  plaintiffs  bring  their  suit  to  recover  possession  of  the 
Tillage  Mahabulpore^  aUeged  to  be  held  under  a  supoordnamah 
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granted  by  Jos  Rai,  father  of  Ram  Lall  Rai^  one  of  theplaiotifi: 
Shewnarain  holds  half  the  village  under  a  deed  of  sale  from  the 
co-plaintiff.  The  defendants  plead  the  law  of  limitation,  and  tbe 
absolute  transfer  of  the  village  to  Roopram  and  Nonidpershal, 
the  former  of  whom  resigned  his  share.  The  M oonsiff  dLnni^ 
the{suit,  on  the  ground  of  the  defendant's  possession  beyond  the 
period  of  12  years^  and  the  absolute  transfer  of  the  property 
under  the  deed. 

.  The  Principal  Sudder  AmeeH  reverses  the  decision,  and 
decrees  one  half  of  the  village  to  the  defendant  Nonidpersbad; 
considering  that  the  half  share,  which  had  been  resigned  bf 
Roopnarain,  had  reverted  to  the  donee. 

A  special  appeal  was  granted  to  try,  whether  the  Prindpal 
Sudder  Ameen  did  not  contravene  judicial  usage  in  decredo; 
a  moiety  of  the  clium  on  grounds  at  variance  with  those  set 
forth  in  the  plaint ;  and  2ndly,  whether  the  suit  is  not  barred 
by  limitation/' 

JUDGMBNT. 

The  plaintiffs  bring  the  suit  to  contest  the  validity  of  the 
supoordnamah  under  which  the  defendant  holds  the  estate,  alleg- 
ing that  it  was  a  temporary  and  not  an  absolute  transfer,  aod 
that  the  word  '^  daimee^^  introduced  in  the  deed  was  not  in  the 
original  deed ;  the  Moonsiff  finds  that  the  deed  is  genuine  aod 
that  the  plea  of  forgery  is  not  established,  he  therefore  very  pro- 
perly dismissed  the  claim.  The  Principal  Sudder  Ameen  also 
finds  the  above  fact,  and  expresses  his  entire  concurrence  in  the 
Moonsiff's  ruling,  yet,  notwithstanding,  he  decrees  half  of  the 
estate  to  the  plaintiffs. 

The  Principal  Sudder  Ameen  having  recorded  his  opinioo 
on  the  plea  set  forth  by  the  plaintiffs  in  regard  to  the  nature  of 
the  deed,  on  the  determination  of  which  the  whole  case  rests 
the  Court  consider  it  unnecessary  to  remand  the  suit  for  retrial, 
they,  therefore,  reverse  the  decision  of  the  Principal  Sndder 
Ameen  as  being  opposed  to  judicial  usage,  and  uphold  the 
decree  of  the  Moonsiff.    Usual  order  in  regiutl  to  costs. 
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Thb  16th  Dbcbmbir^  1850. 

PRBSBNT  : 

B.  TAYLER, 

AND 

A.  W.  BEGBIE, 

JUDOBS, 
AND 

H.  W.  DEANE, 

Offo.  Judob. 

CASE  No.  55  OF  1849. 

Special  Appeal  from  the  decision  of  Moulvee  Mokumed  Hoossein 

Khatij  Principal  Sudder  Ameen  of  Sahanwpore, 

dated  I5th  May  1848. 

MOHUMED  ALI  and  IMAM  ALI  KHAN.  (Dbfbndants,) 
Appbllants. 

i)eTmk 

MUSSUMAT  NUJEEBOOLNISSA  and  otHbrb, 
(Plaintiffs^)    Respondbnts. 

The  plaintiffs  8ue>  under  a  dum  of  inheritance^  for  possession 
of  a  portion  of  the  estate  of  Gholam  Abmud  Ehan^  and  a  decree 
has  been  passed  in  their  favor.  The  usual  notices  have  been 
served  on  the  respondents  to  defend  the  suiti  they  have  neglected 
to  do  so,  and  the  suit  is  now  brought  to  a  hearing  ex  parte. 

The  appellants  presented  a  petition  of  appeal  in  the  Prin« 

cipal  Sudder  Ameen^s  Court  agfunst  the  whole  daim^  the  vakeel 

in  this  Court,  howeveri  considering  that,  under  the  decision  of 

this  Court  noted  in  the  tnar^n^'i'  there 

Uo^J'"'j1''IL''^L    ^  "^  82:^«?d«  ^  support   an  appeal 

others,  AppeUantt,  agaiust  the  judgment  awarding  nearly 

ff^9U9  the  whole  of  the  property  to  the  plain* 

"'^*'''R«^Lttf  ''*"^'    *^^^  ^^  withdrawn  the  appeal  except 
^*^°"  so  far  as  it  concerns  the  ckwan  khana 

situated  in  the  village  of  Jusmee  Jusnoor^  rated  at  Rs.  514.4-7* 

JUDOMBKr. 

The  Court  having  under  date  the  22nd  July  1847  upheld 
the  decision  of  the  Principal  Sudder  Ameen^  which  excluded  the 

SO 
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dewan  thana  firoio  the  estate  of  Gholam  Abmnd  Khan,  deoM 
that  it  was  the  property  of  Mohumed  AH  Khan  and  Emam  AE 
Khan  appeUants  in  this  suit.  The  Court  in  conformity  with  that 
decree  modify  the  decision  of  the  Principal  Sudder  Ameeoi  nl 
dismiss  the  respondents'  clium  to  any  share  in  the  dewan  kham, 
Usual  order  in  regard  to  costs. 


The  18th  Dbcbmbeb^  1850. 

Pbbsbnt  : 

B.  TAYLER, 

JUDOB. 

CASE  No.  168  OF  1850. 

Special  Appeal  from  the  decision    of    S.   Fhiser,  Esq^  Juigi 
of  Bareilly,  dated  2Srd  February  1850. 

MUSSUMAT  KHTROOLNISSA,  (Plaintiff,)  Appbllait, 

versus 
QADIR  BUKSH,  (Dbfbndant,)  Rbspondbnt. 

The  plaintiff  sued  her  husband  for  two  biswahs  of  oKNiflili 
Bumzanpore  and  others.  Abdoollah  appeared  as  an  oomrdir, 
and  the  Judge  in  consequence  nonsuits  the  plaintiff.  A  spedil 
appeal  was  granted  to  try  whether  the  nonsuit  declared  by  tbe 
lower  Courts  was  correct  in  law. 

The  Court  haye  repeatedly  refused  to  admit  the  chims  of 
an  oozurdar  to  be  heard  in  any  suit  in  which  he  is  not  a  party  to 
the  suit^  and  on  this  principle  the  decisions  of  the  lower  Cooff 
must  be  set  aride,  and  the  suit  remanded  for  retrial.  He  Coort 
obsenre  that  the  oozurdar  being  no  party  to  the  suit  his  i^{s 
cannot  be  in  any  way  affected  by  the  decision  passed  in  the  smt 
which  r^ards  only  the  pldntiff  and  ddendant.  Usual  order  is 
respectof  costs. 
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Tbb  18th  Dbcbmbba,  1860. 

Prbsbnt  : 

B.  TAYLERj, 

CASE  No.  164  OP  1850. 

Special  Appeal  from  the  decision  of  8.  Fraser,  Bsq,y  Judge 
of  Bareilfy,  dated  23rd  February  1850. 

MUSSUMAT  KHYROOLNISSA,  (Plaintiff,)  Appellant, 

versus 
QADIR  BUESH,  (Dbfbndant,)  Bbspondint. 

This  case  being  precisely  similar  to  that  decided  this  day^ 
No,  163,  the  same  order  is  passed  on  this  appeal. 


Tbb  19th  Dbcbmbbb,  1850. 

Prbsbnt : 

H.  W.  DEANE, 

Offg.  Jcdgb. 

CASE  No.  128  OF  1850. 

Regular  Appeal  from  the  decision  of  Mr*  J.  Mercer,  Principal 
Sudder  Ameen  of  Furruckabad,  dated  80th  May  1850. 

THUKRAIN  SAHIBA,  widow  of  BAJEE  LALL,  (Plaintiff,) 

Appbllant, 

versus 

THUKRAIN  SAHIBA,  widow  of  OODEYCHUND,  and 
JEYCHUND,  (Dbfbndants,)  Rbspondents. 

This  action  has  been  brought  for  the  recovery  of  a  fixed 
allowance  of  Rs.  1,200  per  annum,  in  lieu  of  the  malikana  of 
Gunga  Guny  Girowlee  and  Mobana,  in  ziUah  Furruckabad^ 
conformably  to  a  stipulation  contained  in  a  deed,  dated  in  the 
month  of  Bhadon  1218  Fuslee,  (corresponding  witii  2l8t  August 
1811  A.  d.)  The  full  yalue  of  suit,  inclusive  of  certain  arrears, 
which  accrued  between  9nd  June  1848^  and  17th  February  1850^ 
is  Rs.  14,050« 
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A  -decree  was  passed  by  the  Frindpal  Sadder  Ameen  in  bior 
of  the  plaintiff,  on  30th  August  1848.  In  appeal^  by  the  defend- 
ant^ the  plaintiff  was  nonsuited,  on  the  ground  of  wrong  ?aha- 
tion  of  the  clainu  The  suit  was  revived,  and  was  dedd^  byte 
Principal  Sudder  Ameen  against  the  plcdntiff*  From  this  litttr 
decision  she  has  now  preferred  an  appeaL 

The  plaintiff's  late  husband,  B^jee  Lall^  was  nephew  of  Oodej- 
chund,  who  was  husband  of  the  female  defendant,  and  grand- 
father of  Jeychund,  the  other  defendant :  the  deed  on  which  the 
suit  is  founded  sets  forth  that  Bajee  Lall  being  incomp^»itto 
the  management  of  certain  family  property,  the  possession  of 
which  had  devolved  on  him,  has  relinquished  interference  with 
it,  on  condition  of  receiving  from  Oodeychund  Rs.  1,200  per 
annum  for  the  maintenance  of  himself  and  hb  wife,  the  present 
plaintiff,  and  that  any  violation  of  the  terms  of  the  deed  sludl 
authorize  Bajee  Lall  to  apply  to  be  reinstated  in  possesion.  Tbe 
plaint  has  it,  that  for  some  years  before  the  institution  of  snit, 
this  allowance  continued  to  be  piud  by  the  defendants,  not  indeed 
to  the  full,  but  to  such  extent  and  in  such  manner  as  leam  no 
room  to  doubt  that  the  compact  was  held  by  both  parties  to  be 
of  full  force.  At  length,  on  the  total  discontinuance  of  any 
payments,  the  plaintiff  has  been  compelled  to  come  into 
Court. 

It  is  urged  on  the  part  of  the  defence,  that  the  deed  is  forged; 
that  even  on  the  assumption  of  its  genuineness,  it  is  worthies 
for  purposes  of  suit,  having  been  rendered  of  no  effect  by  sabse- 
quent  acts  of  the  pliuntiff's  late  husband  and  of  the  plaintiff  her- 
self, viz.,  by  the  {q>plication  of  Bajee  Lall,  on  20ih  December 
1825,  to  be  admitted  to  engagements  under  a  proprietary  titl^ 
by  his  actual  possession  of  a  part  of  the  property  (Mohana),as 
shown  by  a  petition  presented  by  Bajee  Lall  to  the  Collector,  on 
tbe  12th  February  1826,  and  by  a  petition  of  the  plaintiff  herself 
on  the  24th  March  1842,  in  which  a  part  of  the  ilaqah  is  described 
to  have  been  formerly  possessed  by  her  husbana,  and  to  bare 
passed  from  him  to  herself.  It  is  further  contended  by  the 
defendants,  in  proof  of  the  worthlessness  of  the  deed,  that  it 
has  never  been  produced  until  it  was  resolved  to  institute  the 
suit ;  that  the  plaintiff  has  foiled  to  show  that  the  full  sum  named 
in  it  has  been  paid  in  any  one  year ;  that  while  the  estate  wis, 
from  1239  to  1251  Fuslee,  under  charge  of  the  Court  of 
wards,  no  payments  to  the  plaintiff  were  made,  or  were  appM 
for;  and  it  is  pleaded  further,  that  the  occasional  assistance 
which  the  plaintiff  has  derived  from  the  defendants'  branch  oi 
the  family  was  prompted  by  a  feeling  ctf  charity^  not  a  seitfo 
of  obligation, 
3 
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The  Principal  Sadder  Ameen,  who  had  at  first  recognized 
the  plaintiff's  claim,  was  induced  to  pass  a  contrary  judgment  in 
the  renewed  suit,  after  examination  of  certain  papers,  which  the 
defendants  had  not  bad  an  opportunity  of  filing  in  the  first  suit, 
though  they  had  applied  for  time  to  enable  them  to  do  so.  The 
most  important  of  these  documents  are  those  referred  to  aboTe> 
dated  in  1825  and  1826. 

I  concur  with  the  Principal  Ameen  in  his  revised  judgment* 
The  deed  itself  is  not  free  from  much  suspicion  of  forgery,  the 
ink  in  several  places  being  dark  and  fresh,  though  the  deed  pur- 
ports to  have  been  executed  nearly  40  years  ago.  The  internal 
evidence  against  its  genuineness  is  not  less  strong.  It  has  never^ 
as  is  rightly  contended,  in  defence,  been  pleaded  or  produced  up 
to  the  date  of  instituting  the  suit,  no  reference  is  made  to 
it  when,  according  to  an  account  filed  with  the  record,  trifling 
sums  were  doled  out  by  the  defendants  to  the  plaintifl^,  during 
a  period  embracing  several  years,  nor  is  there  any  acknowledg- 
ment of  these  sums,  such  as  would  make  it  appear  that  a 
small  portion  only  of  her  dues  was  yielded  to  the  plaintifi^i 
and  the  whole  of  them  not  enforced  by  her  for  special  reasons. 
Even  if  the  deed  be  taken  to  be  genuine,  it  has  become  void, 
as  well  by  the  failure  of  the  plaintiff  to  prove  by  satisfactory 
evidence  that  its  conditions  have  ever  been  fulfilled,  as  by  the 
indisputable  fact  that  the  plaintiff's  late  husband  held  posses-* 
siouj  many  years  since,  and  long  after  the  deed  was  drawn 
up,  of  a  part  of  the  property,  for  his  dispossession  of  which 
the  deed  was  intended  to  afford  a  compensation. 

The  appeal  is  dismissed,  with  all  costs  of  suit* 


Tbb  19th  Dbckmbkr,  18dO« 

Prbsbnt  : 

A.  W.  BEGBIE, 

jDt)6B. 

CASE  Nofiie  OF  1860. 

Special  Appeal  from  the  decision  of  J.  P«  Gubbins,  Esq.^  Judge 
ofDe/die,  dated  24th  August  1850. 

MULLUCK    DHOOMEE,  (Plaintiff,)  Appbllant, 

versus 
BUSTEE,  (Dbfbndant,)  Rbspondbnt* 

For  the  report  of  this  case  see  page  180  of  the  printed 
decisions  for  ziliah  Dehlie  for  the  curi^ent  year*  . 
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A  special  8[ppea)  is  granted  to  try^  ^  whether  the  dectdbo  of 
^  the  Judge  has  not  been  passed  without  suffident  invesfigitkm 
^  of  the  merits^  and  on  an  assumption  obviously  erroneoas,  wkh 
'*  reference  to  the  point  at  issue/^ 

JODGUBNT. 

The  Judge  in  his  decision  has  assumed  the  point  at  Ism 
between  the  parties,  which  is  whether  or  not  the  land,  on  vfakk 
the  trees  grew,  be  shamildt  or  otherwise.  The  {riaintiff'ssiiks 
not  (as  stated  by  the  Judge)  '^  to  prove  right  and  recover  posB» 
sion  of  certain  trees  growing  on  the  shamildt  land/'  The  phiih 
tiff  distinctly  states  that  the  land  in  question  is  not  shamilatyOt 
common^  but  the  separate  property  of  the  persons  who  sold  bin 
the  trees  thereon.  The  respondent,  Bustee,  on  the  other  hand, 
declares  that  the  land  does  form  part  of  the  shamildi  land  of  tbe 
village,  and  that  the  consent  of  all  the  joint  proprietors  is  neces- 
sary to  give  validity  to  the  sale  of  its  produce.  The  only  ques- 
tion therefore  for  decision  was,  whether  the  trees  sold  to  plauttf 
were  tlie  produce  of  the  shamildt  land,  or  of  that  in  the  sepvale 
and  independent  possession  of  the  defendant,  who  sold  them  \h 
plaintiff.  The  Judge  says,  that  ^'  it  is  very  generally  the  costoai 
to  leave  the  uncultivated  (bunfur)  and  pasture  land  undivided." 
This  I  do  not  dispute  ;  but  it  does  not  necessarily  follow  thai 
there  may  not  be  bunfur  land  not  forming  part  of  the  oooimon 
or  shamildt  landsw  The  decision  of  the  Principal  Sudder  Ameen 
is  (as  observed  by  the  Judge),  faulty,  for  he,  evidently,  has  vA 
formed  a  clear  idea  as  to  the  nature  of  the  tenure  of  the  lAofln- 
Idt  land,  and  records  his  opinion,  that,  even  supposing  some  of  tke 
timber  disposed  of  to  appertain  to  the  shamtlat  land,  stiU  the 
plsdntiff's  title  is  not  affected  thereby.  This  is  manifestly  erro- 
neous, for  it  is  the  essential  attribute  of  shamildt  land  that  no 
portion  of  it  or  its  produce  can  be  alienated  without  the  consent 
of  all  the  proprietors.  The  Judge  remarks,  that  '^fix)m  the 
plaintiff's  own  admission  it  is  clear  that  no  such  consent  was 
obtained  in  the  present  instance,'^  and  that  ^^he  alleges,  as  a 
proof  of  the  biswahdars  possessing  independent  power  to  dispose 
of  the  tf^amtVd^  trees,  that  some  time  ago  Bustee  himself  sold  a 
portion  of  them  without  consulting  any  one  else.''  The  plain- 
tiff nowhere  states  that  the  consent  of  all  the  proprietors  is  not 
necessary  to  dispose  of  the  shamildi  land  or  its  produce.  He 
simply  denies  that  the  land  in  dispute  is  shamildt^  and,  conse- 
quendy,  the  necessity  of  the  consent  of  all  the  coparceners  in  the 
village  to  dispose  of  its  produce,  neither  does  the  plaintiff  say 
(as  supposed  by  the  Judge)  that  Bustee  ever  sold  a  portion  ii 
the  shamildt  land  without  reference  to  the  other  proprietors. 
What  the  plaintiff  does  say  is,  that  Bustee  sold  the  trees  wlud 
grew  on  his  own  land^  and  from  the  second  paragraph  ni  the 
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dettfement  ikra  rnamah  quoted  by  the  Prindpal  Sndder  Ameea 
it  is  quite  clear,  that  the  contingency  of  trees  growing  on  the 
separate  land  of  each  coparcener  was  foreseen  and  provided  for. 
It  appears  therefore  that  this  part  of  the  Judge^s  dedrion  is 
based  on  an  erroneous  assumption  of  the  point  at  issue. 

Further,  the  Judge  has  omitted  to  notice  a  very  material 
reason  given  by  the  F?ineipal  Sudder  Ameen  for  passing  a  deci« 
sion  in  favor  of  the  appellant  against  the  respondent,  Bustee, 
who  appears  to  be  the  only  opponent  of  the  sale  made  to  the 
appellant,  viz.,  that  Bustee  himself  attested  the  deed  of  sale, 
which  the  Principal  Sudder  Ameen  holds  to  be  a  &ct  quite 
inconsistent  with  the  supposition  of  his  being  a  part  owner  ia 
the  property  transferred. 

I  annul  the  Judge's  decision,  and  remand  the  case  for  a 
revised  judgment,  with  advertence  to  the  foregoing  remarks* 


^^^/^VM^^^^^*/^^^^*/^*'*^* 


Thb  28rd  Decembbb,  1850. 

Present  : 

H.  LUSHINGTON, 

JCDGB. 

CASE  No.  125  OF  1850. 

Special  Appeal  from  the  decision  of  Moulvee  Mohumed  ZuAoor, 

Principal  SttcUer  Ameen    of  Ohazeepore, 

dated'  29th   May  1850. 

BAMJEEAWUN  BAI  and  others,  (Plaintiffs,)  Appellants, 

verstu 
HEERA  RAI  and  others,  (Difbndants,)  Respondents. 

The  ]M)int  at  issue  in  this  case  is,  whether  the  several 
sharers  are  to  divide  certain  newly  formed  lands  amongst  them, 
orwhether  those  lands  belong  exclusively  to  the  party  to  whose 
fields  they  are  an  increment.  In  this  case  the  newly  formed  land 
is  in  mouzah  Karuntha  Dhee ;  but  there  is  anoUier  case,  already 
more  than  once  before  the  Court,  in  which  the  newly  formed 
lands  belong  to  mouzah  Eootubpore.  The  parties  are  the  same, 
and  the  dedsion  rests  upon  the  same  point. 

Tlie  Kootnbpore  case  was  dedded  by  the  Principal  Sadder 
Ameen  in  favor  of  the  pbdntiffs  (who  are  here  the  defendants)  in 
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reliaoGe  upon  a  certain  estry  at  the  foot  of  the  htheenmamik  of 
ialoogua  Oojheear,  to  which  both  Eootubpore  and  Kanmtha 
Dhee  fonneriy  belonged.  On  hearing  the  special  appeal,  vUeh 
was  preferred  from  this  decision,  the  Court  held  (see  printed 
decisions^,  13th  December  1849),  that  the  entry  upon  wbich  tke 
Principal  Sudder  Ameen  had  rested  his  decree  was  not  sach  as  be 
had  represented  it  to  be,  and  the  case,  accordingly,  was  remanded 
for  another  hearing.  The  Principal  Sudder  Ameen,  conceiTing 
that  the  poirU  at  issue  had  been  ruled  by  this  Court,  again  defended 
his  original  opinion,  but  yielded  to  what  he  understwd  to  be  the 
ruling  of  the  superior  Court.  This  led  to  a  second  speml  i^^pol, 
which  resulted  in  the  case  being  again  returned  to  the  Principd 
Sudder  Ameen,  with  instructions  that  it  was  never  intended  to 
interfere  with  the  free  exercise  of  his  judgment  any  fartha  thia 
consisted  in  declaring  that  the  entry  abovementioned  did  not 
constitute  an  agreement  such  as  had  been  supposed  (see  printed 
dedsions  5th  September  1850). 

However,  before  this  last  order  had  been  passed  in  the 
Eootubpore  case,  this  Karuntha  Dhee  case  came  before  tfae 
Principal  Sudder  Ameen  on  the  29th  May  1850,  and  he,  in 
conformity  with  the  erroneous  view,  which  had  not  yet  been  cor- 
rected, passed  a  decision  in  favor  of  defendants  (who  were  plaio- 
tiflfis  in  the  Kootubpore  case)  and  rested  it  similarly  on  the 
assumption  that  the  point  at  issue  had  already  been  determined 
in  the  higher  Court, 

As  this  has  already  been  declared  to  be  an  error,  the  deom 
6f  the  Principal  Sudder  Ameen  is  reversed,  and  the  case  isremaoit 
ed  to  his  file,  that  he  may,  if  practicable,  decide  it  at  the  sane 
time  with  the  Kootubpore  case. 
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Thb  24th  Decbmbbr,  1850. 
Prbsbnt  : 
B.  TAYLER, 

AND 

H.  LUSHINGTON, 

Judges, 

AND 

H,  W.  DEANE, 

Offo.  Judgs. 

CASE  No.  244  of  1850. 

Special  Appeal  from  the  decision  of  J.  P.  Gnbbins^  Esq.^  Judge 
of  Dehlie,  dated  30th  July  1850. 

MOJEERAM,  (DbfbndantJ  Appbllant, 

versus 

J.  (yB.  SAUNDERS,  (Plaintiff,)  Rbspondbnt. 

The  case  is  thus  stated  by  the  Judge. 

'^  The  plaintiff  in  the  present  case  is  the  general  agent  of 
Mr.  P.  W.  Place,  late  the  resident  proprietor  of  the  Dehlie 
Gazette  Press,  and  the  defendant  is  a  compositor,  who,  after 
serving  the  Press  in  that  capacity  for  sevenil  years,  suddenly 
left  it,  along  with  some  others,  on  hearing  that  a  newspaper 
Vas  about  to  be  established  at  Lahore,  where  he  expected  to 
obtain  more  profitable  employment/'  The  plaintiff  accordingly 
claims  damages  under  the  general  laws,  which,  he  considers, 
regulate  in  all  civilized  countries  the  relations  between  master 
and  servant,  and  the  Judge,  adopting  this  view  of  the  case, 
reverses  the  decision,  which  had  been  passed  by  the  M oonsiff, 
and  decrees  in  favor  of  the  plaintiff.  The  grounds  of  the  Judge's 
decision  are,  that  ^^  a  previous  contract  is,  according  to  the 
English  Law,  presumed  as  the  basis  upon  which  all  similar  dis* 
putes  are  decided,  and  if  no  such  principle  were  known  to  exist. 
It  would,  in  my  opinion,  be  absolutely  necessary  to  establish  it 
for  the  reasonable  protection  of  employers." 

From  this  decision,  the  compositor  specially  appeals,  on  the 
ground  that  the  provisions  of  Regulation  VIL  of  loJ9  apply  to 
bis  case,  which  need  not  therefore  be  referred  to  any  general 
laws. 
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The  Court  admit  the  plea.  Whatever  may  be  the  pracdoe 
in  England,  a  law  exists  in  this  country  by  which  the  rdatiom 
of  master  and  servant  are  to  be  regulated  so  far  as  they  can  be 
held  applicable.  Section  5,  Reg^ation  YIL  of  1819,  refers  to 
<<  persons  who  engage  to  serve  as  workmen  for  a  stipuhtel 
term,  and  who  shall  quit  the  service  before  the  expiration  of 
the  term  agreed  upon.^  It  was  expressly  for  the  protection  of 
employers  that  this  Act  was  passed.  The  term  being  stipulaled^ 
the  contract  made,  the  law  provided  redress  by  compelliog  per- 
formance of  the  contract,  but  it  left  parties  between  wiiom  no 
agreement  had  been  entered  into  at  liberty  to  act  as  they  pleased, 
and  if  an  employer  failed  to  stipulate,  be  remained  subject  to 
those  inconveniences  which  it  was  Uie  object  of  the  law  to 
remove.  The  plaintiff  in  the  present  case  seems  to  have  been 
aware  of  this,  for  he  did  stipulate  according  to  his  own  showing, 
though  he  is  confessedly  unable  to  prove  the  stipulation.  ^^  Some 
years  ago'^  writes  the  Judge,  quoting  from  the  plaint  '^  all  the 
Press  servants  subscribed  to  an  agreement,  binding  themselres 
not  to  leave  without  giving  two  months'  notice,  which  paper 
plaintiff  cannot  now  lay  his  hands  upon/'  Had  this  deed  bees 
proved,  the  plaintiff  might  have  prosecuted  the  compoeitorg 
und  erthe  Penal  Enactment,  VII.  of  1819,  and,  also,  have  reoo7e^ 
ed  by  a  regular  suit  in  the  Civil  Courts  the  penalty  attached  to 
the  performance  of  the  agreement.  As  it  is,  the  Court  da  not 
see  any  propriety  in  allowing  the  plaintiff  to  fall  back  upon 
general  laws,  because  he  finds  himself  unable  to  avail  hin^ 
of  the  particular  law  which  was  enacted  for  his  protection.  Had 
the  compositors  not  been  persons  within  the  meaning  of  Section 
5,  Regulation  VIK  of  1819,  the  case  might  have  been  different. 

The  Court  reverse  the  decinon  of  the  Judge,  and  dismia 
the  claim  of  the  plaintiff* 
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Tab  24th  Dicbmbbr^  1850. 
Prrsbnt  : 
B.TAYLER, 

AND 

H.  LUSHINGTON, 

JUDGBS, 
AND 

H.  W.  DEANE, 

Orro.  JuDOB. 

CASE  No.  ^5  OP  1850. 

Special  Appeal  /ram  the  decision  of  J.  P.  Gubbifu,  Esg.y  Judg§ 
of  Dehlie,  dated  20th  July  1850. 

MOHUMED  BUKSH,  (Dbfbndant,)  Appellant^ 

versui 
3.  O'B.  SAUNDERS,  (Plaintiff,)  Rbspondbnt. 

This  case  is  similar  to  No.  244,  decided  this  day^  Mojee- 
ram,  appellaut,  versm  J.  O'B.  Saunders,  respondcDt.  For  the 
reasons  there  given,  the  Court  reverse  the  decision  of  the  Judge, 
and  dismiss  the  claim  of  the  plaintiff. 


Thb  24th  Dbcbmbbs,  1850. 

Pbbsbnt  : 

B.  TAYLER, 

and 
H.  LUSHINGTON, 

JUDGBS, 
AND 

H.  W.  DEANE, 

Opra,  JuDGB, 

CASE  No.^6  OF  1850. 

Special  Appeal  from  the  decision  of  J.  P.  Gubbina,  Esq.,  Judge 
of  Dehlie,  dated  dOth  July  1850. 

INATET  ALI,  (Dbfbndant,)  Appbllant, 

versus 

J.  (VB.  SAUNDERS,  (Pu^intiff,)  Rbspondbnt. 

This  case  is  similar  to  No.  244,  decided  this  day,  Mojeeram, 
appellant,  versus  J.  O'B.  Saunders,  respondent.  For  the  rea« 
sons  there  given,  the  Court  reverse  tfie  dedsion  of  the  Judge,  and 
disoiiss  the  claim  of  the  plaintiff* 
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fTHB  24th  DecbmbbR;  1850. 
Prbsbnt  : 
B.  TAYLER, 

AND 

H,  LUSHINGTON, 

Judges, 

AND 

H.  W.  DEANE, 

Offg.  Jubgb. 

CASE  No.^7  OF  1860. 

Special  Appeal  from  the  decision  of  J.  P.  Gubbins,  Esq.^  Jttdge 
of  Dehlie,  dated  80th  July  1850. 

SOWDAGUR  MULL,  (Dbfbndant,)  Apprllant, 

versus 
J.  O'B.  SAUNDERS^   (Plaintiff,)  Rbspondent. 

This  case  is  similar  to  No.  244,  decided  this  day,  Mojeenm 
appellant,  versus  J.  (yB.  Saunders,  respondent.  For  the  rea- 
^ns  there  given,  the  Court  reverse  the  decision  of  the  Ja(^ 
and  dismiss  the  claim  of  the  plaintiff. 


Thb  24th  Dbcimbbr,  1850. 
Pbbsint  : 
B.  TAYLER, 

AND 

H.  LUSHINGTON, 

Judges, 

AND 

H.  W.  DEANE, 

Offg.  Judgb^ 

CASE  N0.I48  OF  1850. 

Special  Appeal  from  the  decision  of  J.  P.  GuhbinSy  Esq.,  Judgi 
of  Dehlie,  dated  30th  July  1850. 

DILARAM,  (Dbfbndant,)  Appbllant^ 

versus 

J.  O'B.  SAUNDERS,  (Plaintiff,)  Rbspondbnt. 

This  case  is  similar  to  No.  244,  decided  this  day,  Mojeerami 
appellant,  versus  J.  O'B.  Saunders,  respondent.  For  the  res- 
sons  there  given,  the  Court  reverse  the  decision  of  the  JodgCj 
and  dismiss  the  cUdm  of  the  plidnliff» 
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Thb  26th  Dbcbmbbb^  1850, 
Prbsbnt  : 
B.  TAYLER, 
A.  W.  BE6BIE, 

AND 

H.  LUSHINGTON, 

JUDOBS# 

CASE  No.  33  OF  1850. 

Regular  Appeal  from  the  decision  qf  Moulvee  Mokumed 
Jluzzeeooddeen  Khan^  Principal  Sudder  Ameen  of 
Allygurh^  dated  \bth  November  1849. 

LUTCHEE  SINGH,  OUNGARAM  and  othbrs^ 

(DbFBNDANTS,)   ApPBLLANTSy 

verstis 
CHARLES  TETLEY^  (Plaintiff^)  Bispondbnv. 

This  action  was  brought  to  recover  the  sum  of  Rs«  24,061^ 
principal  and  interest,  due  on  a  bond,  dated  7th  August  184L 

It  appears  that  the  defendants  formerly  had  pecuniary 
transactions  with  Major  Derridon,  the  fiaiher-in-law  of  the  plmn-* 
tiff,  by  whom,  according  to  the  statement  of  the  latter,  this  claim 
was  made  over  to  him.  When  plaintiff  ui^ed  some  settlement 
of  the  accounts,  the  defendants  gave  the  bond,  upon  which  th« 
present  suit  is  founded,  pledging  the  villages  Secunderpore  and 
Bohnaee  in  payment,  liie  plaintiff  further  states  that,  in  1846^ 
the  defendants  offered  to  permit  him  to  appoint  his  own  mana- 
gers of  the  land,  and  to  appropriate  the  profits,  but  that,  although 
he  sent  persons  to  assume  charge  of  the  land,  the  defendants 
paid  ndther  his  debt,  nor  the  Government  Revenue,  The  defend* 
ants  now  show  a  disposition  to  alienate  their  property,  and  pkun« 
tiff  is  therefore  obliged  to  bring  the  present  suit. 

After  advancing  numerous  technical  objecticms  of  little 
weight,  the  defendants  deny  the  execution  of  the  bond.  It  is 
also  objected  that  Pahope  Singh,  Luchmun  Singh,  (now  deceased) 
and  Hunsraj,  whose  names  are  attached  to  the  bond,  were  minors 
in  1841;  and,  in  i^ipeai,  that  the  defendant  MussuBiat  Shib 
Kooawor  is  not  in  Court* 
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The  Principal  Sadder  Ameen  considers  the  claim  to  hate 
been  clearly  proved  by  the  oral  and  documentary  evidence,  and 
decrees  against  all  the  defendants :  there  may  be  some  doobt  of 
the  intent  of  the  decree  as  regards  the  defendant  Mossmnat  Shib 
Koonwur^  but  this  will  be  removed  presently. 

The  appeal  of  the  defendants  comprises  no  less  than  eighteen 
different  objections,  which  it  will  not  be  necessary  to  enmnerate. 
The  principal  point  at  issue  is  the  genuineness  of  the  deed,  and 
in  this  respect  the  Court  see  no  reason  to  differ  in  opinion  with 
the  Principal  Sudder  Ameen.    In  addition  to  the  deed  itself,  a 
petition  to  the  Collector,  dated  23rd  June  1841,  signed  by  Lutchee 
Singh,  Himmut  Singh,  Bhowannee  Singh  and  Mohun  Singly  aD 
of  whom  signed  the  bond,  acknowledges  distinctly  that  they  owe 
Bs.  10,908-11,  to  Major  Derridon,  and  this  petition  was  pre- 
sented about  six  weeks  before  the  date  of  the  bond.    This  admis- 
sion of  the  debt  to  Major  Derridon  confirms,  as  observed  by  the 
Principal  Sudder  Ameen,  the  history  of  the  transaction  g^ven  by 
the  plaintiff.    This  history,  however,  though  we  maybe  unable  to 
trace  each  step,  is  scarcely  disputed*    In  their  juwab  dawa  the 
defendants  state  the  Major  held  a  moostajiree  of  Secunderpore 
Bohnaee  for  several  years,  and  that,  on  the  27th  March  1839, 
about  the  time  of  the  settlement,  he  resigned  the  farm  on  aooount 
of  the  heavy  assessment.    There  is  also  a  petition  of  Major 
Derridon  to  the  Collector  27th  November  1^2,  which  shows 
that  the  zumeendars  of  Secunderpore  Bohnaee  had  borrowed 
money  from  him  for  the  payment  of  the  Government  Bevenue, 
and  a  roobakaree  of  the  same  Office,  dated  in  the  August  preced- 
ing, which  evidences  the  fact  that  there  existed  money  dealings 
b^ween  the  parties.    There  can  therefore  be  little  doubt  that 
the  zumeendars  became  indebted  to  the  moastqjir  of  their  village 
whilst  that  village  was  overassessed*    The  moostqfir  advanced 
the  money,  and  he  now  sues  to  recover  it,  with  eveiy  prospect  of 
success,  seeing  that  the  jumma  of  Secunderpore  oohoaee  was 
reduced  at  the  settlement  from  Rs.  1,200  to  800. 

That  part  of  the  decree,  however,  which  affects  parties  who 
were  minors  at  the  time  of  signing  the  bond,  cannot  be  allowed 
to  stand.  From  what  the  Principal  Sudder  Ameen  has  written, 
it  would  seem  that  he  knowingly  decreed  against  minors,  for  he 
states  that  Lutchmun  Singh  was  only  15  years  old  at  the  time, 
and  in  regard  to  Pahope  Singh,  he  says,  a  few  lines  above,  that 
his  minority  does  not  invalidate  the  bond.  The  Principal  Sudder 
Ameen  saw  Pahope  Singh  himself,  as  appears  from  nis  misoel* 
laneous  proceeding,  15th  August  1849,  and  considered  him  tbea 
to  be  18  or  19  years  of  age*  In  such  case,  he  must  have  been  a 
minor  in  1841.    The  age  of  Lutchmun  Singh^  as  shown  by  the 
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fouieenamdh  of  bis  father^  was,  at  the  date  of  the  bond,  ander  16^ 
he  also  was  therefore  a  minon 

It  has  already  been  observed  that  the  intent  of  the  Principal 
Sadder  Ameen's  decree  in  respect  of  Mussumat  Sahib  Koonwur 
Is  not  quite  clear*  The  pluntiff  originally  sued  her  as  mufkoodj 
and  as  represented  by  Lutchee  Singh,  who  is  stated  to  be  her 
late  husband's  brother,  and  who  is  also  one  of  the  signers  of  the 
bond,  and  a  defendant  on  his  own  account :  but  the  defendants 
asserted  that  Mussumat  Shib  Koonwur  was  moufood,  whereupon 
Dlaintiff  issued  a  notice  to  her,  which  was  returned  not  served. 
Ko  prodamation  was  issued  requiring  her  appearance,  and  thus, 
when  the  Principal  Sudder  Ameen  went  to  trial,  it  was  not  very 
clear  whether  Mussumat  Shib  Koonwur  was  present  or  not.  The 
Principal  Sudder  Ameen  writes  of  her  as  ghyr  hazir,  and  as  ^^  not 
answering,'^  and  he  has  not  specifically  exempted  her  from  liabi- 
lity under  the  decree.  From  this  it  would  seem  that  the  decree 
against  her  was  ex  parte,  and  not  againt  her  as  represented  by 
Lutchee  Singh.  This  however  could  not  be  the  case,  since  sup* 
posing  Mussumat  Shib  Koonwur  to  be  not  mufkood,  she  had  not 
oeen  legally  summoned,  and,  consequently,  a  decree  could  not  be 
given  against  her. 

The  Court  therefore  declare  the  defendants  Pahope  Singh^ 
Lutchmun  Singh  (deceased),  and  Mussumat  Shib  Koonwur, 
released  from  all  liability  under  the  decree ;  and,  with  this  modi- 
fication, they  confirm  the  decision  of  the  Principal  Sudder 
Ameen, 
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ThB  26Ttf   DlCBMBBR,   1830. 

Frmsbnt  : 
A,  W.  BEGBIE, 

AND 

H.  LUSHINGTON, 

Judges, 

AND 

H,  W.  DEANE, 

Offo.  Juogb* 

CASE  No.  134  OF  1850. 

Special  Appeal  from  the  decision  of  Tussuddooq  Hoossm  Khan, 
Principal  Sudder  Ameen  of  Azimgurh, 
dated  ISth  March  1850. 

JEHAN  KHAN^  (Dbfbndant^)  Appkllant^ 
versus 
SYED  AHUSSAN  ALI  and  othbrs,  (Plaintiffs,)  Rbspondbmis 

The  history  of  this  case  is  as  follows.  Mouzah  Shabpore 
was  brought  to  sale  in  1813  for  arrears  of  revenue,  and  purchased 
by  the  forefathers  of  the  present  plaintiffs.  A  suit  was  after- 
wards brought  in  the  Court  of  special  Commission,  by  the  ances- 
tors of  the  defendants,  for  reversal  of  the  sale.  The  special 
Commissioner,  on  22nd  January  1836,  ordered  its  reversal,  and, 
at  the  same  time,  applied  to  the  Collector  for  the  usual  kyfeeuU 
which  should  particularize  the  interests  of  the  several  sharers  to 
be  recorded  in  consequence  of  the  proceeding  just  held :  on  the 
27th  February  1837,  the  special  Commissioner  rejected  the  claim 
of  the  plaintiffs  to  be  recorded  as  sharers,  on  the  ground  that 
they  had  been  possessed  of  no  interests  in  the  mouzah  previously 
to  their  auction  purchase,  and  the  plaintiffs  were  instructed  by 
the  same  order,  if  they  considered  themselves  to  have  any  cause  of 
action,  to  seek  redress  in  the  Civil  Court.  A  suit  for  possessioa 
of  certain  shares  has  been  brought  accordingly,  on  the  27th 
February  1849.  The  Moonsiff  and  Principal  Sudder  Ameen  hare 
passed  a  decree  in  favor  of  the  plaintiffs. 

A  special  appeal  was  granted  ^^  to  try,  whether  the  lower 
Courts  have  not  decided  in  opposition  to  the  law,  that  is  to 
say,  to  try  whether  the  plaintiffs'  claim  is  not  barred  by  lapse  o( 
time,  seeing  that  the  pluntiffs  did  not  institute  any  suit  for  the 
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reeovery  of  their  rights  tiU  after  the  lapse  of  12  years  from  the 
date  of  the  decree  which  the  defendant  obtained  from  the  special 
Commission,  that  decree  being  dated  22nd  January  1836.'' 

The  only  point  for  trial  is,  whether  the  cause  of  action  is  cal- 
culable from  22nd  January  1836,  or  from  27th  February  1837. 
If  the  former  date  be  assumed,  as  ccHrect,  the  suit  is  barmi ;  the 
suit  is  just  within  the  kgal  period  under  the  assumption  of  the 
accuracy  of  the  latter  date. 

The  Court  hold  that  the  latter  date  (27th  February  1837)» 
is  that  from  which  the  period  allowed  by  law  for  institution  of 
suit  must  be  counted.  The  previous  order  of  22nd  January 
1836  was  not  final  except  as  regards  the  rerersalof  the  sale ;  on 
the  contrary^  it  contained  an  express  reservation  under  which 
the  rights  of  the  plaintiffs  might  stUl  have  been  acknowledged  on 
certification  in  their  favor  by  the  Collector.  The  order  of  22nd 
January  1836  could  not,  hi^  the  plaiatifls  been  minded  to  bring 
the  suit  at  once,  have  been  pleaded  as  a  ground  of  action,  for  it 
was  not  adverse  to  them,  any  determination  on  their  rights  was 
suspended  until  27th  Fc^uary  1837,  on  which  date  and  not 
sooner  the  Court  of  special  Commission  furnished  the  plaintiffs 
with  a  ground  of  action  by  a  distinct  repudiation  of  their  claims. 

The  appeal  is  therefore  dismissed.  The  usual  order  is 
passed  in  regard  to  costs. 


Thb  26th    Dbcbmbbr,  1850. 
Prbsbnt  : 
H.  LUSHINGTON, 

CASE  NiTeg  OP  1850. 

Regular  Appeal  from  the  decision  of  Moulvee  Mokumed 

Sudder-ooddeen  Khan,  Principal  Sudder  Ameen  of  DeUie^ 
dated  7th  March  1850. 

RAE  DABBE  SINGH^  (ViMHtiny\  Appbuavt^ 

versus 

RANEE  EISHEN  DAVEB  AND  RAI  GUNGABAM^ 

(Dbpbndants,)  Rbspondbnts. 

The  suit  is  brought  for  the  fivision  of  certain  buildings^ 
(makanatj  whidi  bnve  descended  to  the  parties  in  the  present 
suit  from  their  common  ancesUH-,  Rqah  Oomed  Singh. 

31 
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The  defendant.  Ranee  Kishen  Davee,  is  the  -widow  of  the 
Bajah,  andthe  mother  of  Gungaram  and  Dabee  8ingh;8heis 
called  a  defendant,  but  she  is  in  reality  on  the  same  side  withtk 
plaintiff. 

On  the  death  of  Rajah  Oomed  Singh,  a  dispute  arose  betweei 
his  widow  and  \iU  sons  as  to  the  proportion  in  which  his  propotj 
should  be  divided ;  this  was  adjusted  by  a'  declaration  on  oitk 
made  by  the  widow,  to  the  effect  that  it  was  her  late  hosbanA 
will  that  all  the  three  claimants  should  share  equally.  At  dus 
point  the  parties  diverge.  Gungaram  the  elder  son  nuuotsunio^ 
that  a  division  was  made,  and  a  tukseemnamah  written,  whilst 
Dabee  Singh  and  his  mother  deny  the  assertion.  The  pcHDt  redj 
at  issue  is,  whether  this  division  took  place  or  not. 

The  defendant  states  that  the  ikrarnamah,  by  which  the  oafk 
of  the  Ranee  was  accepted,  as  a  means  of  deciding  the  dispute  ii 
regard  to  the  proportion  of  the  shares,  was  executed  on  the  \4A 
March  1 849 ;  that  on  the  same  day  a  division  of  a  consid^iibleput 
of  the  property,  including  the  real  property,  fimlak)  was  tStMf 
and  a  ttikseemnamah  written ;  that  a  month  after  this  nameij, 
on  the  15th  April  1849,  arbitrators  were  appointed  for  thediviaim 
of  such  part  of  the  property  as  had  not  been  divided  by  the  heii% 
amongst  themselves,  on  the  previous  occasion ;  that  the  report 
fkyfeeutj  of  the  arbitrators,  and  the  furd-utukseemy  the  hitter 
bearing  date  29th  April  1849,  are  with  the  papers ;  and  thatsinee 
there  is  now  no  imlcLk  left  to  divide,  the  plaintiff's  suit  should 
be  dismissed. 

The  Principal  Sudder  Ameen  considers  that  the  attempt  of 
the  plaintiff  to  throw  suspicion  on  the  tukseemnamah  of  the 
14th  March  1849  has  failed,  and  holding  that  the  defendant  has 
proved  his  statements,  he  dismisses  the  plaintiff's  claim. 

In  appeal,  the  same  objections  are  urged  as  had  been  hud 
before  the  lower  Court, — the  tukseemnamah  of  the  14th  March  ^ 
denied,  although  the  other  deeds  are  not  disputed.  Many  of 
tlie  appellant's  pleas  appear  to  the  Court  very  frivolous,  and  such 
as  do  not  requure  notice,  but  the  principal  argument  advanced  is, 
that  the  tukseemnamah  itself  is  dated  14th  March,  whereas  the 
stamp  on  which  it  is  engrossed  was  not  purchased  till  the  i5th, 
the  day  after.  In  support  of  the  inference  which  would  natn- 
rally  be  drawn  from  these  dates,  the  appellant  urges  the  improiia- 
bility  of  the  ikramamah  hulufee  being  executed,  and  the  divifloa 
effected,  on  the  same  day.  He  notices  also  the  circumstance  tha^ 
;the  stamp  on  which  the  tukseemnamah  is  written  was  originally 
of  the  value  of  only  eight  annas,  whereas  eight  rupees  "^^ 
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I  roper  amount :  and  he  refers  to  the  statement  of  one  Naraln 
}as8,fnookhieearo(  the  defendant,  and  to  passages  in  the  deposi- 
tion of  the  witness  Ramsuhaiyto  show  that  the  division  of  the  14th 
March,  if  indeed  it  ever  took  place^  was  an  incomplete  trans^ 
action. 

The  Principal  Sadder  Ameeo  was  satisfied  with  the  account 
of  the  antedating  of  the  tukseemnamahj  which  was  given  bf  the 
defendant,  nor  does  the  Court  see  sufficient  grounds  for  interfere 
ing  with  his  decision  on  this  important  point*  On  the  3rd  Jana« 
ary  1850,  about  three  months  before  the  case  was  decided,  the 
defendant^  Ouagaram,  presented  a  petition  to  the  Court,  in  which 
he  explained  that  the  rough  copy  of  the  deed  had  been  prepared 
on  the  14th,  and  hence  the  mistake.  The  witness  Ram  Suhai  too^ 
who  is  particularly  noticed  by  the  Principal  Sudder  Ameen  as  a 
person  of  respectability,  on  whose  word  full  reliance  might  be 
placed,  gives  a  similar  account  of  the  matter,  and  the  probabi- 
lities of  the  case  are  much  opposed  to  the  supposition  that  per- 
sons in  the  position  of  the  defendants  should  have  perpetratea  so 
gross  and  so  clumsy  a  foi^ry. 

That  the  tukseemnamah  is  a  forgery,  and  that  the  tujtieemnam 
mah  is  the  evidence  of  an  incomplete  transaction  are  inconsistent 
pleas,  yet  the  appellant  has,  as  is  indeed  common  enough,  oon« 
founded  them.  Of  the  latter  plea  there  is  some  evidence,  though 
not  of  a  very  satisfactory  nature,  nor  such  as  to  justify  a  rever- 
sal of  the  Principal  Sudden  Ameen's  decree.  The  deed,  for 
instance,  was  evidently  written  in  a  hurry,  and  on  an  eight-anna 
stamp,  whereas  eight  rupees  was  the  proper  amount.  Ram  Suhu 
himself,  the  writer  of  the  deed,  whose  evidence  is  considered  so 
trustworthy,  admits  that  it  was  intended  to  write  another  deed 
when  the  division  of  the  whole  property  should  have  been  com- 
pleted, and  Narain  Dass,  a  mookhteear  of  defendant,  on  the  occa- 
sion of  presenting  the  deed  to  the  Collector  for  the  purpose  of 
having  the  proper  stamp  affixed,  did  state,  in  answer  to  a  ques- 
tion put  to  him  by  the  Collector,  that  the  matter  had  not  been 
completed^  koochfysilah  kamil  nek  hooe. 

But  although  here  are  appearances  to  indicate  that  the  exe- 
cution of  another  deed  was  contemplated,  there  is  nothing  to 
show  that  the  parties  did  not  consider  the  division  final  so  far 
as  it  had  gone.  The  evidence  of  the  witnesses  to  the  deed  is 
clear  upon  this  point.  Ram  Suhai  states  that  he  had,  at  the  time, 
some  influence  with  the  parties,  and  that  he  exerted  it  to  per- 
suade them  to  settle  the  dispute  amongst  themselves.  He  sue- 
ceeded  to  a  certain  extent,  but  it  becfune  necessary  after  all  to 
appoint  arbitrators  for  the  distribution  of  the  remaining  property, 
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This  pait  of  ^  case  is  list  dispvled,  and  it  ift  Iherefcre  impoiM 
lo  obsenre  that  in  tlie  aakerniomak  of  the  I5th  April  1843,  m 
well  as  in  the  report,  or  h/feeut^  of  the  arbitrators^  alhaM  b 
distiaiTilj  made  to  the  previoos  dkisionof  the  tmiaA*  which  W 
taken  place  on  14th  March  preceding,  llie  two  partaisftk 
transaction  of  division  seem  to  be  inseparably  connected,  for  is 
ihe  disputed  tukseemnafnahj  14tb  March  1849,  %  sum  of  lb.  $33 
Is  awaraed  to  the  defendant,  Gnnfaram,  Ib  consideratlsn  of  mm 
defidency  in  the  value  of  the  real  property  assigned  to  bin,  aid 
in  the  ttndispoted  fn/feemi  of  the  arbitrators,  the  daim  is  ackiow. 
ledged.  Ram  Snhai  says  that  these  Rs.  633,  assigBed  hi  March^ 
were  subsequently  paid  ^^  ont  of  the  shares  of  Ddbee  Singhiid 
the  Ranee''  in  the  personal  property. 

The  answers  made  by  Narain  Dass  to  Iho  CoHector,  eatti 
17th  November  1849,  have,  In  the  opinion  of  the  Courts  no  vdgkt 
When  asked  why  die  tukseenmamah^  which  be  preseatod  (v 
stamping  had  been  written  on  an  eight-anna  pap^,  he  re^ 
**  first  we  knew  no  better,''  which  was  evidently  mtrae,  ni  at 
answer  intended  to  serve  only  the  then  present  oceama;  ni 
then  he  continues,  as  above  described,  adding  that  it  had  beeooe 
necessary  to  present  the  deed  in  the  Civil  ConrU  This  mthcr 
corroborates  the  opnuon  that  the  parties  inteiided  to  tnaU 
some  other  deed,  but  It  does  not  aieet  the  completeness  andtke 
vaUdity  of  the  divlrion  Itself,  whether  of  the  real  pnpcrt; 
(imlakji  In  March  by  themselves  and  Raoft  8ttha%OffoCtbt  penaii 
property  in  April  by  the  arbitrators. 

The  appeal  is  dismissed,  and  the  decsee  of  the  Prinqpil 
Snddor  Ameen  is  conirmcd. 
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Thi  2Gth  Dacsmbbr,  I860. 

Pbbsbnt : 
B.  TAYLER, 

AND 

H.  LUSHINGTON, 

JVOOBS^ 
AND 

H.  W.  DEANE, 

Ofpq.  Judob. 

CASE  No.^228  ov  1850. 

Sijeckd  Appeal  from  the  decision  of  Syed  Tussuddoog  Hoossein 

Khan,  Principal  Sudder  /i^neen  of  Azimgwrh, 

dated  7ih  February  1850. 

IMAM  BUKSH  KHAN,  (PLAiNTirv,)  Apfbllant, 

ver$H$ 

RAM  DASS^  (Dbfbndant,)  Rbsfondbnt. 

This  suit  is  brougltt  for  the  possession  of  mouxahs  Peearee- 
pore  and  Sulleeooddeenpore,  as  proprietors,  and  to  reverse  the 
aettlemeiit  made  with  the  defendant  Ram  Dm. 

PrevioBS  to  the  settlement  under  Reg.  IX.  of  1833,  these 
villages  were  held  in  mam  fee  tenure  by  the  defendant  Ram  Dass : 
at  tl^  settlement  they  were  resumed,  and  as  Ram  Dass  established, 
to  the  satisfaction  of  the  Revenue  Authorities,  that  the  origtnial 
Bumeendars  had  transferred  their  rights  to  him,  the  Collector  set: 
tied  the  village  with  Ram  Dass,  as  the  representative  of  the 
Bumeendars.  It  is  material  to  the  issue  that  the  settlement  was 
made  with  Ram  Dass,  as  the  representative  of  the  real 
Bumeendars,  in  virtue  of  two  deeds  of  transfer  dated  respect- 
ively, in  1206  Hijree,  and  1814  a.  d.,  and  not  as  the  late  maaffee- 
dar,  under  the  provisions  of  Regulation  XIII,  of  1825. 

The  plMutiffs  are  the  Bumeendars.  They  deny  having  ever 
transferred  thdr  right  to  the  maaffeedar,  and  they  claim  to  have 
the  settlement  maik  with  them. 

The  Sudder  Ameen,  by  whom  the  case  was  first  tried,  recog- 
niaed  the  validity  of  the  deeds  of  transfer,  and,  consequently,  dis- 
missed the  phuntifiPs  claim* 

The  Principal  Sudder  Ameen,  in  appeal,  rejected  the  deeds  of 
transfer,  but  be  did  not  therefore  give  a  decree  to  the  plaintiffii 
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as  might  have  been  expectedL  He  passes  an  order  wMch  19 
intended  to  satisfy  both  parties,  and  which  in  reality  sa&Sef 
neither.  This  decision  is  to  the  following  eflTect.  The  transiieris 
rejected.and,  therefore,  the  niaaffee  baring  been  resumed,  tbephii. 
tiffs,  zumeendars,  have  the  best  claim  to  the  settlement.  The  plaio- 
tiffs  however  are  found  never  to  have  been  in  possession  of  the 
whole  village  (kool  moqazehj  ;  the  utmost  they  ever  held  was 
Kome  15  beegahs  or  do  biswahj  and  the  sayer^  according  to  their 
own  account,  and  to  that  of  their  ancestor,  Dildupput  Khan,  bf 
whom  the  rejected  transfer  was  alleged  to  have  been  made. 
Under  these  circumstances,  the  Principal  Sudder  Ameen  oondden 
that  it  will  be  very  proper  to  settle  with  the  litigants  according 
to  the  possession  which  they  are  found  to  have  held.  He  ther^ 
fore,  in  a  vague  and  indefinite  manner,  leaves  15  beegahs  with  the 
plaintiffs,  and  confirms  the  settlement  of  the  rest  of  the  Tillage 
with  the  defendant  Ram  Dass.  As  to  the  sayer^  the  PriDcipl 
Sudder  Ameen  seems  to  admit  that  the  zumeendars  ought  to  hare 
it,  but/^  since  the  Collector  had  settled  the  village  with  the  defend- 
ant,  it  is  not  fitting  that  the  said  defendant  should  have  no  wgtr 
at  all.  He  therefore  divides  it,  giving  half  to  the  zHmeeodars, 
and  half  to  the  late  maaffeedar,  with  whom  the  settlement  had 
been  made. 

A  more  arbitrary  decision  could  scarcely  be  conceived.  It 
is  founded  upon  no  principles  whatever,  and  though  it  migiit 
have  come  very  well  from  an  arbitrator,  it  is  not  such  a  dedsioa 
as  ought  to  have  been  passed  by  any  Court  of  justice. 

Both  parties  of  course  appeal  specially,  being  dissatisfied 
with  the  compromise.  The  plaintiffs  maintmn  that  if  their 
rights  have  never  been  transferred,  they  are  entitled  to  ha?e  the 
settlement  made  with  them  entirely,  and  the  defendant,  Ram 
Dass,  alleging  that  the  Collector  had  authority  to  settle  with  him 
as  the  party  in  possession,  and  that  under  no  drcumstaiices 
could  the  sayer  be  divided. 

The  special  appeal  of  the  plaintiffs  was  admitted  to  try, 
^  whether  the  decretal  order  of  the  Principal  Sudder  Ameen  wds 
not  opposed  to  the  facts  found  by  him,^'  and  the  special  appeal 
of  the  defendant  was  admitted  to  determine  points  which 
have  been  disposed  of  by  the  decision  in  the  present  case. 

The  Court  are  unhesitatingly  of  opinion  that  the  dedsioii 
of  the  Principal  Sudder  Ameen  cannot  be  upheld.  He  finds 
what  indeed  is  not  disputed,  that  the  plaintiffs  are  the  origi- 
hul  zumeendars,  that  they  have  always  been  in  possession  of 
certiun  proprietary  rights^  namely,  do  biswah  and^sc^efj  tlu^ 
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tbey  never  transferred  their  proprietary  rights^  and  that  the 
settlement  was  made  with  Ram  Dass,  defendant^  as  the  repre* 
sentative  of  the  proprietors,  which  he  has  been  declared  not 
to  be  :  under  such  circumstances,  the  Court  do  not  see  how  a 
decree  can  be  refused  to  the  zumecndars.  They  are  aware 
of  no  law  by  which  a  Collector  could  settle  with  any  body 
he  pleased,  merely  because  he  found  them  in  possession,  as  defend- 
dant  asserts;  nor  is  the  assertion  applicable  to  the  present 
case,  for  the  Collector,  in  his  roobakaree  3rd  January  1837, 
distinctly  records  that  he  settles  with  the  legal  representa- 
tive of  the  former  zumeendars.  It  was  open  to  the  Revenue 
Authorities  to  settie  with  the  late  maaffeedar  under  Regulation 
XIII.  of  1825,  but  the  maaflfeedar  took  up  a  different  ground 
and  has  been  unable  to  maintain  his  position.  As  the  case 
comes  before  the  Courts,  the  plaintiffs  nave  an  acknowledged 
right  to  the  settiement.  The  defendant  has  no  right,  but  that 
which  he  has  derived  from  the  plaintiffs.  The  Principal 
Sudder  Ameen  finds  that  he  has  derived  none,  the  settiement 
must  therefore  be  made  with  the  pldntiffs. 

The  Court  reverse  the  decision  of  the  Principal  Sudder 
Ameen,  and  decree  in  favor  of  the  plaintiffs. 


Thb  26th  Dbcbmbbr,  I850» 

Frbsbnt; 
B.  TAYLER, 

AND 

H.  LUSHINQTON^ 

JUDGBS, 
AND 

H.  W,  DEANE, 

Offg*  Jddgb* 

CASE  Nn27  OF  I860. 

Special  jippeal  from  the  decision  of  Syed  Tussuddooq  Hoossein 
Khan,  Principal  Sudder   /Imeen  of  Azimgurh, 
dated  7th  February  1850. 

RAM  DASS,  (Dbfendant,)  Appellant, 

versus 

IMAM  BUKSH  KHAN  and  DULMEER  KHAN, 

(Plaintiffs,)    Bbspondbnts. 

Appeal    dismissed.    See  decision    of  this    date    in    case 
of  special  appellant,  Imam  Buksh  Khan^  &c.^  verms  Ram  O^siss* 
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Thi  2GrH  DttCBiiBBE^  1850. 
Fbs8bnt: 
B.  TAYLER, 

AND 

A.  W.  BE6BIE, 

JODGBS,. 
AMD 

H.  W.  DEANE, 

OrWQ.  JUDOB. 

CASE  No."u6  OF  1860. 

Special  Appeal  from  the  decision  of  Syed  Tuseuddooq  Hoou^ 
KhaUf  Principal   Sudder  Ameen  of  Azimgurhj 
dated  8th  September  1849. 

BABOO  LALL^  (Dkfbnoant^)  Appbllant, 

versus 
DILLOO  RAI,  (Plaintiff^)  Rbspondbnt. 

The  particulars  of  this  case  may  be  thus  stated.  Dhoolms 
Ru  sued  Dilloo  iUd^  (the  present  plaintiff),  irbo  is  a  co-parceDer 
in  the  same  village,  for  division  of  his  share  of  certain  landed 
property,  in  collecting  the  dues  upon  which  he  affirmed  that  be 
was  obstructed  by  DiUoo  Rai.  It  was  pleaded  in  answer  by 
Dilloo  Rai  that  Dhoolum  Rai  had  no  proprietary  rights  whatem 
in  the  disputed  land,  but  a  right  of  cultivation  only.  Afler  tbe 
suit  was  instituted,  and  before  it  was  disposed  of,  DhoolBin  Rai 
sold  his  interest  in  the  contested  property  to  Baboo  LalL  Tbe 
suit  was  decided  in  favor  of  Dhoolum  Rai.  The  present  acdon 
is  brought  by  Dilloo  Rai  against  Baboo  Lall,  the  purchaser,  to 
establish  a  right  of  preemption.  The  Principal  Sudder  Ameen 
has  decided,  in  appeal,  in  favor  of  Dilloo  Rai,  directing  that  the 
purchase  money  be  made  good  within  two  months  from  the  date 
of  the  decree. 

A  special  appeal  was  admitted  to  try,  "  whether  the  lower 
Court  was  not  in  error  in  giving  the  plaintiff  a  decree  («ria 
claims  a  right  of  preemption)  when  the  plaintiff  had,  in  a  previ« 
ous  suit,  in  which  he  was  defendant,  and  in  which  the  seller  <?/ 
the  property  on  which  the  claim  is  now  made  was  plaintiff) 
denied  that  the  seller  had  any  alienable  rights,  and  pleaded  that 
his  rights  were  those  of  a  cultivator  only ;  that  is,  whetlier  the 
pliuntiff^s  suit  ought  not  to  have  been  dismissed  by  reason  of 
these  contradictory  pleas. 
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Ako,  nbetlia*  the  Court  beknr  was  not  wroDg^  In  passing  a 
oonditional  decree^  under  which  the  pkuntiff  is  directed  to  pay 
the  purchase  money  within  a  certidn  period,  and  whether,  on  the 
other  band,  the  plaintiff  ought  not  to  hare  put  the  purchase 
money  into  Court  on  the  institution  of  the  suit.^ 

In  regard  to  the  first  point  of  the  certificate,  the  Court  are 
not  disposed  to  hold  that*  the  pleas  under  consideration,  though 
manlfestiy  varying,  are,  under  the  peculiar  circumstances  of  the 
case,  so  difficult  of  recondlement  as  necessarily  to  involve  the 
dismission  of  the  claim.  When  the  matter  in  dispute  was  still 
under  adjudication  in  the  previous  case,  Dilloo  Rai  denied  his 
opponent's  claim  in  unqualified  terms,  and  was  content  to  rest  the 
issue  of  the  cause  on  the  ascertained  validity  or  invalidity  of  the 
general  plea,  that  Dhoolum  Rai  was  not  vested  with  any  right  of 
proprietorship.  Before  the  Court  could  come  to  a  decision  on 
the  point,  Dhoolum  Rai  irregularly  transferred  to  a  third  party 
what  the  Court  had  not  at  that  time  awarded  to  him,  and  it  could 
scarcely  be  expected  that  Dilloo  Bai,  even  if  fully  cognizant  of 
this  transaction,.should  have  then  come  forward  with  a  claim  of 

{preemption,  because  he  could  not  have  done  so  without  abso- 
utely  waving  the  main  plea  which  constituted  his  reply  to  the 
pending  action,  and  on  which  he  might  hope  that  the  Court 
would  eventually  pronounce  in  his  favor.  The  Court's  decision 
exposed  the  worthlessness  of  the  plea  set  up  by  Dilloo  Rai,  but 
it  by  no  means  extinguished,  in  the  person  of  Dilloo  Rai,  by 
reason  of  his  previous  denial  of  Dhoolum  Rai's  proprietary  title 
to  the  land  in  dispute,  a  right  of  preemption  recognized  at  the 
settlement  compact.  For  it  Is  obvious,  that  if  no  intermediate 
transfer  had  taken  place,  of  Dhoolum  Rat  having  obtained  a 
decree  in  his  favor,  had  presently  retained  the  land  in  his  own 
possession,  it  would  be  open  to  Dilloo  Rai  to  plead,  at  a  future 
period,  on  the  occasion  of  a  proposed  transfer  by  Dhoolum  Rid, 
a  right  of  preemption  expressly  founded  on  the  Court's  recogni* 
ti»n  of  Dhoolum  Rai's  title,  the  effect,  therefore,  of  the  irregular 
transfer  cannot  be  to  place  Dilloo  Rai  in  a  position  worse  than 
that  in  which  he  would  have  been  placed  if  no  such  transfer  had 
been  made. 

With  reference  to  the  second  point  of  the  certificate  of  spe- 
cial appeal,  it  has  been  laid  down  by  several  precedents  of  this 
Court,  that  it  is  in  ordinary  cases  urregular  to  make  conditional 
decrees  ;  this  rule,  however,  has  not  been  held  to  apply  to  those 
suits  in  which  a  right  of  preemption  is  claimed.  There  are  two 
precedents  of  the  Calcutta  Court  strictiy  in  point,  one  dated  the 
§6th  December  1840,  the  other  of  4th  May  1841,  in  each  of 
liliefle  caiee  the  power  of  the  Courts  to  pass  a  deoree  with  a  con*. 
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ditioa  annexed  to  i^  in  suits  of  the  class  under  oboddemtiofi^ 
was  recognized. 

The  appeal  is  therefore  dismissed.    The  customary  order  it 
made  in  regard  to  costs. 


Thb  28th  Dbcbmb&r,  1850. 

Prbsbnt: 

B.  TAYLER, 

AND 

fl.    LUSHINGTON, 

Judgbs, 

AND 

H.  W.  DEANE, 

Ofpg.  Judgb* 

CASE  N0.IT4  OP  1850. 

Special  Appeal  from  the  decision  of  J.  T.  Bivazj  Esq.y  Jntdge 
of  Benares y  dated  25th  January   1850. 

DHOONDRAY  BHUTT,    (Plaintiff,)  Appbllant, 

versus 

SUREERAM  aAd  othbrs,   (Dbfbndants,)    Rbspondbbt^ 

The  particulars  of  this  case  are  given  at  length  amon^ 
die  printed  decisions  of  the  Zillah  Courts  for  January  1850. 

A  special  appeal  was  allowed  to  try,  ^^  whether  the  Jadgo 
has  not  acted  irregularly  in  declaring  that  the  interest  of  Suree* 
ram  in  the  garden  is  a  reserved  question,  determinable  on  the 
execution  by  the  plaintiff  of  his  decree,  whereas  the  present 
decision  apparently  disposes  altogether  of  the  claims  of  Suree« 
ram,  who  was  a  defendant  in  the  suit.  Also,  whether  the  Judge 
was  not  wrong  in  charging  the  pldntiff  with  the  entire  costs 
of  the  said  Sureeram.'^ 

It  appears  that  the  plaintiff  in  this  suit  sought  to  recover, 
as  mortgagee,  a  certain  sum  of  money  alleged  to  be  due  ta 
him  on  the  mortgage  of  a  garden*  There  were  three  classes  of 
defendants,  1st,  the  heirs  of  the  original  mortgager,  2nd,  the 
appellant,  Sureeram,  who  sets  up  a  plea  of  ownership  of  the 
garden  under  a  hereditary  title,  and  3rd,  one  Ajoodheeapershad^ 
lessee  of  the  property  in  dispute    on  the  par(  of  SoreeraBi* 


Digitized  by  VjOOQIC 


449 

The  Leirs  of  the  original  mortgager  admitted  the  validity 
of  the  mortgage,  but  contended  that  the  plaintiff's  claim  had 
been  already  satisfied.  Sureeram  denied  the  validity  of  the 
mortgage  and  the  right  of  the  mortgager  to  the  property;  and 
the  Court  of  first  instance,  holding  that  the  plaintiff  had  estab* 
lished  his  case,  and  that  Sureeram  had  failed  to  make  good 
his  pleas  in  defence,  passed  a  decree  in  favor  of  the  plaintiff 
against  the  property  mortgaged,  for  the  sum  diumed. 

Sureeram  alone  appealed  to  the  Judge,  and  it  is  ruled  by  the 
Judge's  decision^  that  the  extent  of  Sureeram's  interest  in  the  mort* 
gaged  property  could  not  be  lawfully  tried  in  the  suit  brought  by 
the  plfdutiff^  as  above,  in  the  Principal  Sudder  Ameen's  Court. 

In  this  view  of  the  subject  the  Court  do  not  concur.  They 
are  of  opinion  that  as  Sureeram  took  no  exception,  either 
in  the  Court  of  original  jurisdiction  or  in  the  Appellate  Court, 
to  the  mode  in   which  the  plaintiff  had   brought   his  suit,  but 

Iressed  for  a  decision  on  the  merits,  it  was  incumbent  on  the 
udge  to  adjudicate  on,  and  finally  to  dispose  of>  his  pleas* 

The  Court  accordingly  remand  the  suit  to  the  Judge's  file 
for  retriaL  Under  this  order,  it  is  not  necessary  for  the  Court 
to  enter  on  the  second  point  of  the  certificate. 


ThB  28th   DttCKMBBR,     1850. 

Prssknt : 
B.   TAYLER, 

AND 

A.  W.  BEGBIE, 

Judges, 

AND 

H.  W.  DEANE, 

Offg.  Jddgb. 

CASE  N.7T79  OF  1850. 

Special  Appeal  from  the  decision  of  Moulvee  Mohumed  Hoossein 

Khan,  Principal   Sudder  Ameen  of  Bareillvy 

dated  19M   April  1850. 

JOWAHIR  SINGH,  (Plaintiff,)  Appellant, 

versus 

BICKRUM  SINGH,  (Defendant,)  Respondent. 

The  history  of  this  case  is  as  foUows.    The  plaintiff,  Jowahir 

Singh  brought  suit,  on  the  23rd  November  1848,  against  Bick- 
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mm  Stngh  and  otherB  fbr  dtmagM  dene  to  hk  erops.  Imnefi. 
alety  afterwards,  or  od  the  25th  Norember,  Bickmui  Singh  ml 
Jowahir  Singh  ia  the  OoUertor^B  Court  for  rent  doe  on  the 
Norember  ami  Decenber  Aigtt  of  the  Mune  year.  The  two  tna 
were  tried  rimiiiCaQeoiisiy  io  the  Civil  Comt. 

In  the  8uit  brought  by  Joivabir  Sio^  for  damages,  the  Cbirt 
of  first  instaaoe  gave  JowablcSiiigfa  a  deca^ee. 

In  the  salt  brought  by  Bfcknun  Singh  for  rait,  the  Court 
of  first  instance  dismissed  the  chdin, 

Bicknim  Siagh  appealed,  and  the  Prindpal  Sadder  Ameei 
reversed  the  order  awarding  damages  to  Jowahir  Singh,  on  die 
ground  that  a  title  to  share  in  the  mouzah,  previously  set  up  by 
Jowahir  Singh,  had  been  disallowed  by  the  Courts.  The  Piiudfi 
Sudder  Amecn  went  on  to  say,  in  the  same  judgement,  that  the 
decree  of  the  lower  Court  fior  damages  having  teen  revo^  « 
above,  the  claim  for  rent  put  forward  by  Bicknim  Singh  imt 
therefore  be  rec<^niaed, 

Jowahir  Siagh  preferred  two  separate  petitioas  of  special 
i^peal. 

A  special  appeal  was  granted,  in  the  one  case,  to  try,  ^whether 
the  Principal  Sudder  Ameen  was  not  in  error  in  dismissing  the 
plaintiffs  claim  to  damages  on  account  of  injury  done  to  iaod 
under  his  cultivation,  on  the  ground  that  the  plaintiff^s  title  to 
be  recogniied  as  a  sharer  in  the  mouzah  had  been  previoasif 
disallowed  by  the  Courts.'^ 

A  special  appeal  was  granted,  in  the  other  case^  to  try,  ^  whether 
the  Principal  Sudder  Ameen  has  not  erred  in  making  the  passii^ 
of  a  decree  for  instalments  against  the  plaintiff,  dependant  on  his 
reversal  of  the  decree  of  the  lower  Court  idiich  had  awarded  dama- 
ges to  the  plaindff  for  injury  done  to  land  in  his  cultivation.^ 

As  regards  the  first  special  appeal,  the  Court  entertaio  oo 
doubt  that  the  Principal  Sudder  Ameen's  judgment  is  erroneoii& 
The  point  which  the  Court  had  to  try  was,  whether  Jowahir  Smgb 
was  entitled  to  hold,  as  cultivator,  the  land,  of  which  the  crops 
were  declared  to  have  sustained  injury  at  the  hands  of  the  defend- 
ants  in  the  suit,  and  if  so,  what  amount  of  damages,  if  any,  was 
claimable  by  Jowahir  Singh.  The  decision  of  this  point  is  wholly 
unconnected  with  any  judgment  which  the  Courts  may  have  previ- 
ously passed  in  respect  to  Jowahir  Singh's  propriety  tide  to 
share  in  the  mouoah. 
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On  the  point  urged  in  the  second  certificate  of  special  appeal, 
the  decision  of  the  Pnncipal  Sudder  Ameen  is  also  &ulty.  The 
cliuni  of  Bickrum  Singh  for  rent,  if  not  admitted  by  his  opponent, 
rested  on  the  degree  of  proof  brought  forward  in  support  of  it, 
and  a  determination  of  such  claim  was  in  no  way  contingent  on  the 
failure  of  Jowahir  Singh  to  show  that  he  was  entitled  to  damages. 

The  judgment  of  the  Principal  Sudder  Ameen  is  reversed,  and 
the  suits  are  remanded  to  his  Court  for  retrial,  with  reference  to 
the  above  observations. 


Thb  28th  Dbcbmbbr,  1850. 

Pbbsrnt: 

B.   TAYLER, 

AVD 

A.   W.  BEGBIE, 

Jddobs, 

AND 

U.  W.  DEANE, 

OrFO.  Jddqb. 

CASE  No."l80  OF  1850. 

Special  Jppeal  from  the  decision  of  Moulvee  Mohumed  Boossein 

KhaUy  Principal  Sudder  Ameen  qf  Bareilli/, 

dated  19M  April   1850. 

JOWAHIR  SINGH,  (Dbfbndant,)  Appbliant, 

versus 
BICKRUM  SINGH,    (Plaintiff,)  Rbspondbnt. 

This  suit  is  remanded  to  the    Principal  Sudder  Ameen's 
file  for  the  reasons  stated  in  case  No.  179. 
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The  28th  Decbmbir,  18S0« 

Prbsbnt  : 
A.  W.  BE6BIE, 

AND 

H.   LUSHINGTON, 

Judges, 

AND 

H.  W.  DEANE, 

Offo.  Judge. 

CASE  Nor229  o»  1860. 

Special  Appeal  from  the  decision  of  /•  S.  Boldero^  Esq.,  Judge  af 
Agra,  No.  80,  dated  ZOth  May  1850. 

DILDAB  ALI  KHAN,  (Plaintiff,)   Appellant, 

versus 

SUDDARAM,  (Defendant,)  Respondent. 

The  particulars  of  the  case  are  to  be  found  in  the  prioted 
decisions. 

The  certificate  for  the  admission  of  this  special  appeal  was 
granted,  1st,  with  reference  to  the  want  of  perspicuity  in  the 
Judge's  decree,  and  2ndl7,  on  the  supposition  that  the  said  decree 
had  been  founded  on  an  assumption. 

The  Court  at  large  are,  however,  of  opinion  that  the  mean- 
ing of  the  Judge  can  be  gathered  from  the  decree  sufficiently  for 
Eractical  purposes,  and  that  the  supposed  ^^  assumption'^  most  be 
eld  to  be  a  fact  found  by  the  Judge's  separate  decree  of  the  same 
date.  No.  79y  Suddaram,  plaintifi^,  appellant,  versus  Dildar  All 
Khan,  defendant,  respondent. 

The  special  appeal  is  therefore  dismissed. 
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TflK  30th  Dbcbmbbb^  1850. 
Prbsbnt  : 
B.  TAYLER, 

AND 

A.  W.  BEGBIE, 

JUDOBS^ 
AND 

H.  W.  DEANE, 

Ofpo.  Jddob* 

CASE  No.  159  OF  1850. 

Special  Appeal  from  the  decision  of  A.  C.  Heylandy  Esq.,  Judge  of 
Ghazeeporcy  dated  9th  July  1849. 

HYDAYET  ALI  KHAN,  (Dbfbndant,)  Appbllant^ 

versus 

OOCHAHUL  SINGH  and  othbrs,  (PlaintiffsJ 

Bbspondbnts, 

The  printed  decisions  of  the  Zillah  Courts  for  July  1849 
comprise  full  particulars  of  this  case. 

A  special  appeal  was*  admitted  to  try,  *^  whether  the  lower 
Courts  have  not  erred,  with  reference  to  the  peculiar  circumstan- 
ces of  this  case,  and  especially  with  reference  to  the  petition 
given  in  by  the  original  owners  of  mouzah  Burroopore,  dated  13th 
November  1843,  in  ruling  that  the  aforesaid  original  owners  of 
mouzah  Burroopore  might  lawfully  alienate  that  property  to 
Ramsum  Singh.^' 

The  sole  point  for  trial  in  this  case,  under  the  certificate  of 
special  appeal,  is  the  validity  of  the  alienation,  on  19th  July  1844, 
of  mouzah  Burroopore,  by  Juggut  Singh  and  others,  to  Ramsum 
Singh.  Thakoor  Singh  and  others  obtained  a  decree  against 
Juggut  Singh  and  others,  and  on  18th  December  1543,  a  sche- 
dule was  filed  of  the  property  of  their  debtors,  in  which  this  mou« 
zah  was  included,  with  a  view  to  a  sale  of  the  property  on  the 
14th  December  following.  Intermediately,  on  the  13th  Novem- 
ber 1843,  the  parties  against  whom  the  decree  had  passed  put  into 
Court  a  petition,  to  the  effect  that  their  craiitors  might, 
if  the  decree  were  not  satisfied  in  four  months,  bring  their 
jaidad  to  sale.  The  sale  was  stayed  at  the  request  of  the 
decreeholders  for  four  monthly  from  the  14th    November  1843« 
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The  owners  of  moasah  Btirroopore  snbeeqiieiilly  transTerred  dm 
property  to  Ramsiim  Singh. 

The  Court  at  large  are  of  opinion  that  as  the  property  a 
dispute  cannot  be  held  to  have  been  under  distinct  pledge  in  sati^ 
fection  of  the  decree  obtained  by  Thakoor  Singh  and  others,  aod 
was  clearly  not  under  attachment  by  formal  process,  there  was 
no  bar  in  law  to  Its  alienation.  The  appeal  is  consequently  £s. 
missed. 


Thb  30th  DiCBiTBtR,  1860. 

Prbsent  ; 
B.  TAYLER, 

AND 

A.  W.  BEGBIE, 

JVDGES, 
AND 

H.  W.   DEANE, 

Offg.  Judgb. 

CASE  No.  29    OF   1849. 

Regular   Jppeal  frmn  the  decision   qf  Moulvee  Mofmmed 
ZuhoOT^  Principal  SudUer  Amten  of  Ghazeeptirej 
dated  16M  November  184S. 

MUSSUMAT   NAOEENA    KOONWUR  and  otbbbs, 

(Dbfendants,)    Appbllants, 

versus 

RAMSURN  SINGH    and   othbbs,    (Plaintiffs,) 

Respondbnts. 

The  object  of  this  suit  is  to  obtdn  an  order  forpartf- 
tion,  mth  separate  possession,  of  certwi  two,  four  anddfiht* 
anna  shares  m  43  vnlages,  included  in  a  talooqua  by  name  talotf' 
qua  Madho  Rai,  in  virtne  of  the  waJUhul^nrz  drawn  up  by  the 
proprietary  body.  The  suit  is  valued  at  Rs.  6,682-4.  In  the 
original  suit,  there  were25&  defendants^  Of  these  defendant 
13  hare  preferred  an  appeal. 

The  plaintiffs  and  the  main  body  of  the  defendinifB  amieflr 
to  have  descended  from  a  common  ancestor^  ai»d  to  have  m^ 
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rited  lands  in  two  ialooquas^  Madho  Rai  (abovementioned) 
and  Luchmee  Rai :  part  of  this  property  was  formerly  brought 
to  sale  for  arrears  of  Revenue.  It  was  prooosed  to  divide  the 
unsold  lands,  suits  were  brought  to  set  aside  the  sale,  and  to 
divide  the  lands,  and  decrees  were  obtained  in  both  suits  in  the 
Court  of  first  instance.  Pending  further  proceedings,  an  amica- 
ble adjustment  took  place,  and  the  Appellate  Court  having 
decided  in  March  1829  according  to  a  soole/mamah  put  in  by 
the  parties,  an  order  was  issued  to  the  Revenue  Authorities 
to  make  a  partition  in  conformity  thereto.  The  Collector  objected^ 
by  reason  that  lands  properly  belonging  to  one  taiooqua 
had  become  intermixed  with  those  of  the  other  talooquaj  and 
because  a  division  could  not  be  made  without  affecting  the  inter- 
ests of  parties  not  impleded. 

The  Principal  Sudder  Ameen  in  a  decision,  which  appears 
to  the  Court  to  be  vague  and  .  unsatisfactory,  passed  a  decree  in 
favor  of  the  plaintiffs  against  all  the  defendants. 

It  is  urged  by  the  defendants,  who  appeal,  that  the  partition 
ordered  by  the  lower  Court  is  good  only  as  respects  the  other 
defendants,  inasmuch  as  they  were  not  parties  to  the  suits  in 
which  the  plaintiffs  formerly  obtained  decrees,  and  that  they 
have,  besides,  held  exclusive  possession,  from  time  immemorial, 
of  certain  lands  in  four  villages  in  the  taiooqua^  by  name  Moon- 
dadbeer,  Unchayet,  Turhalpore,  and  Sukutwar. 

On  these  important  pleas  no  distinct  finding  has  been 
recorded  by  the  Principal  Sudder  Ameen.  It  is  obvious  that 
if  the  appellants  are  able  to  show,  as  is  contended  in  defence, 
that  they  hold  separate  possession  of  particular  lands  in  the  four 
villages  abovenamed,  the  tenure  of  those  properties  is  sueh 
as  to  preclude  the  Courts,  with  reference  to  the  law.  Section  30, 
Regulation  XIX.  of  1814,  and  the  precedent  of  this  Court  of 
23rd  August  1849,  Buksheeram,  and  another,  defendants, 
appellants,  verms  Sheo  Buksh  and  others,  plaintiffs,  respondents, 
from  ordering  a  partition  at  all.  This  observation  apjdies 
equally  to  that  part  of  the  decree  of  the  lower  Court  against 
which  no  appeal  is  made.  If  the  appellants  should  prove  tiMsir. 
plea  of  exclusive  and  separate  possession,  and  the  other  proper- 
ties of  which  a  partition  has  been  ordered  should  be  found 
to  be  held  under  a  similar  tenure,  neither  in  the  one  case  nor 
in  the  other  can  an  order  for  division  be  maintained. 

The  suit  is  remanded  to  the  file  of  the  lower  Court  for 
retrial,  with  reference  to  the  preceding  remarks,  and  it  is  to  be 
distinctly  understood  that  the  wIk^  ease  is  ^len  to  revisictti^ 

32  . 
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Tbb  30th  Decbmber,  1850. 

Presbnt  : 

B.  TAYLER, 

A.  W.  BEGBIE, 

AND 

H.  LUSHINGTON> 

JUDOBS. 


CASE  No.  224  op  1850. 


Special  Appeal  from  the  decision  of  J.  S.  Clarke^  Esq^  Judge   cf 
Azimgurhj  dated  \6th  April  1850. 

BAM  DASS,   (Plaintiff^)    Appbllant, 

versus 

BYROPERSHAD  and  others,  (DbfbndantsJ  Rbspondbnts^ 

The  case  is  reported  mthe  printed  decisioDSt 

Mouzah  Belar  Chingeree  was  mortgaged  to  the  defendants 
by  a  deed  of  cooditioiial  sale,  the  provisions  of  whieh  were,  that 
the  mortgagees  should  remain  in  possession  for  ten  years, 
and  that  if,  on  the  expiration  of  that  period,  the  mortgager  repaid 
the  sum  borrowed  in  one  payment,  the  mortgage  should  be 
redeemed.  Whilst  two  years  of  the  specified  period  had  yet  to 
run,  the  mortgager  brings  the  present  suit  to  recover  possession, 
on  the  ground  that  the  sum  borrowed,  together  with  legal  inter- 
est thereupon,  had  ahready  been  realized  ^om  the  usufruct  of  the 
land. 

The  lower  Courts  dismissed  the  claim,  on  the  ground  that 
^  the  usufruct  cannot  be  taken  in  payment  of  the  principal  in  a 
case  of  byC'tnl-wu^'a/^  and  to  try  this  pointy  a  spedal  appeal  was 
admitted. 

The  Court  are  compelled  to  admit  that  the  record  of  past 
decisions  furnishes  precedents  in  some  degree  conflictipg^  bot 

32  A 
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those  which  are  opposed  to  the  rule  laid  down  by  the  Judge  of 

Azimgurh  decidedly  predominate.    In  the 

c  aF*^^^^^^  ^l^A    i«f    ^ses  noted  in  the  margin**'  the  general 

Sadder  Dewannj     Adawlat        ,    ,  ^      _  ^,  ..  .        «   °  n        ^      ° 

Presidency  Court,    12th  Hght  of  the  copditional  Seller  to  recovcr 

September  1849.  his  land  whenever  the  debt   had  been 

Zeinut  Begum,  Appellant,  liquidated  by  the  proceeds  has  been  dis- 

Bheekun  I^X.,  Reapon.  tinctly  recognized,  and  the  Court  consi- 

dents.  der  that  this  view  of  the  matter  is  agree- 

_,  ^ ,     _^  ,.    ,  ^  able  to  law.    The  enactment  which  most 

Tg™.HS'ruA Tsst.  «»ea'-ly  Ws  down  the  principles    upou 

Deepnarain,   AppeUant,  whlch  a  Conditional  SCUcr 

^^^  !o?i*VT^«?'I*    should  proceed  if  he  de- 

ChowdreeBund  AH,Respon.      1803.  N.    W.   P.      ^.^  ^  ^^^^^  ^.^  ^^^^ 

is  Regulation  L  of  1798.*   Section  2  com- 

Sudder    Dewanny  Adawiut  menccs  by  declaring  that  the  borrower  is 

fs^'    ^^"**     December  «  ^^  liberty  to  pay  the  amount  due  on  or 

Rajah  Ooditnarain    Singh,  before  the  date  Stipulated/'     This    sen- 

Appeiiant,  tcucc  providcs  both  for  the  time  at  which 

^^rnu  i,g  ig  «  3|.  liberty  to  pay/*  and  also  for  the 

Kamtapershad,   RenH>ndent.     ^^^^^  ^O    be    Jaid,    that  is    tO    say,  the 

'^  amount  due/'  But  to  avoid  doubts,  the  law  goes  on  to  declare  how 
this  ^'  amount  due''  is  to  be  ascertained.  It  is  at  first  supposed  by 
the  law  to  be  the  principal  sum,  with  or  witbout^interest,  according 
to  circumstances.  Such  a  deposit  will  secure  redemption ;  but  it  by 
no  means  follows  that  the  deposit  of  even  a  less  sum  will  not  have 
the  same  effect,  for  the  law  goes  on  to  say  **  provided  however,  that 
if  the  borrower  deposit  a  less  sum,  alleging  that  the  sum  so  depo- 
sited is  the  total  amount  dm  to  the  lender  for  principal  and  interest 
after  deducting  the  proceeds  of  the  lands  in  his  possession,  such  depo« 
sit  shall  be  received, — and  if  the  amount  so  deposited  be  the 
total  amount  due,  the  right  of  redemption  shall  be  considered  to 
have  been  preserved/'  Now,  if  the  borrower  has  not  the  power  of 
demanding  an  adjustment  of  accounts  in  a  regular  suit  for  redemp- 
tion, the  Court  do  not  see  how  the  provisions  of  this  law  are  to 
be  enforced.  The  amount  dm  can  be  ascertained  only  after 
**  deducting  the  proceeds  of  the  land/'  There  is  no  limit  to  the 
smallness  of  the  amount  which  the  borrower  might  have  to 
deposit :  it  might  be  one  rupee  :  it  might  be  nothing* 

Section  3  confirms  the  foregoing  Section,  and  more  partica* 
larly  declares  that  the  account  is  to  be  made  up  ^^  on  the  princi* 
pies  prescribed  with  regard  to  mortgages,  as  far  as  the  same 
may  be  applicable  to  the  nature  of  the  case."  But  there  is  one  rule 
in  regard  to  mortgages  which  is  not  applicable  to  conditional  sales, 
and  the  remaining  part  of  Section  3  makes  the  exception  accord- 
ingly. Were  it  not  for  this  special  exemption,  no  sale  could  ever 
become  absolute,  the  words  of  the  mortgage  law  being  that 
*  mortgages  are  cancelled  and  redeemed  wlimever  the  principal 
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with  inlerest  shall  hwe  been  realized  from  the  nstj^ruct.^  For 
altlioagh  a  bye-bH-wuffa  may  not  have  been  redeemed  by  tiie 
mufruct  or  othervriee  d«ring  the  stipulated  period^  it  may  hife 
been  redeemed  by  the  proceeds  of  the  Ismd  daring  the  years  wM 
followed  the  stipulated  period,  and  if  such  proceeds  oonid  be  taken 
into  the  aooount,  it  is  clear  thai  no  sale  could  ever  become  abso- 
lute. To  guard  against  this  wbb,  the  Court  believe,  the  inteotion 
of  Section  3^  l^u^h  it  has  been  erroneously  understood  to  imptj 
thait  conditional  sedes  are  not  pedeemed  even  when  the  *'  amount 
due^  has  been  reaUeed  within  the  stipulated  period. 

Tbk  view  of  the  case  is  still  furdier  confirmed  by  Section  5 
of  4ys  law,  which,  whilst  it  allows  parties  to  make  their  own  con- 
ditions on  aH  other  points,  refuses  to  sdlow  illegal  interest  If 
it  were  hdd  that  the  proceeds  of  land  might  be  taken  without  any 
mecoont,  in  lieu  of  interest,  the  usury  laws  would  be  practically 
evikded,  and  the  evident  object  of  ail  the  enactmeats  npon  the 
Bubject  would  be  completely  defeated. 

The  Ckmrt  see  nolMng  in  Regulation  XVII.  of  1806,  or  in 
any  subsequent  fiegutation,  which  affects  the  above  CoIlBt^l^ 
tioQ  of  the  law.  The  provisions  of  Begidation  XVII.  of  1806 
are  **in  addition  to,  ^  (see  Section  7)  not  in  superoession  of,  for- 
mer laws,  and  Ibe  object  of  this  enactnftent  was  to  pn  to 
the  mortgager  additional  facility  of  redempthm^  by  eDaUrng 
liiMi  to  recover  possession  whenever  be  dhose  to  pay  down  tiw 
prmcipal,  wiik  or  without  interest,  according  to  circumstances, 
tearing  the  account  to  be  adjusted  subsequently,  in  a  regular 
suit,  under  the  provksiens  of  the  law  (XXXIV.  of  1803}  alradj 
«xf9iiog. 

T%e  Court  are  therefore  of  opinion  that  the  Mgt  of 
Anmgnrh  erred  in  holding  that  ^  usttfiruct  cannot  be  tidLCo 
in  payment  of  the  prindpal  ia  a  case  of  bye-bU-wuffa. " 

In  coming  to  this  dedi^on^  tlie  Court  have  not  overioedced 
ihe  pveeedefltt,  Oonurao  Begum,  appellant,  verstts  Indurjeet,  re- 
spondent, decided  by  the  Sudder  IlNewanny  Adawhit  on  the  96tk 
of  July  1848.  But^  after  mature  consideration,  they  refuse  to 
vegard  that  case  in  the  light  of  an  authoritative  precedent, 
because  tke  prin<^e  Involved  therein  emeK  an  evasion  of  the 
usury  laws^  whicli  it  is  the  main  object  of  the  B^ohi^os 
XXXIV.  of  1803  and  XVII.  of  1806  to  enforce. 

The  Court  therefore  reverse  the  decisions  of  the  lover 
Courts,  and  direot  that  the  €ase  be  remanded  to  the  ffleof  the 
Principal  Sudder  Ameeu,  who  wiH  try  it  with  advertence  ^ 
the  for«|gutBg  observatloBS. 
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Opinion  of  Mr.  A.  W.  Bcgbib. 

I  take  a  different  view  of  this  case  from  nj  coReagu^ 
I  so  far  ccHicur  as  to  thiok  that  the  Judge  hM  laid  down 
the  rule  of  uot  taking  the  vsufruct  into  account  in  eases  of 
bye-bil-wuffa  too  broadly^  being  of  opinion  that  under  the  pro- 
visions of  the  existing  law,  the  usufruct  should  be  taken  into 
account  in  cases  of  conditional  sale  as  well  as  in  those  of 
single  mortgage,  but  with  this  difference,  that  with  respect 
to  the  former,  there  must  be  a  tender  or  payment  of  the 
principal  or  principal  and  simple  interest  (according  as  pos* 
session  may  or  may  not  have  been  given  to  the  conditional 
purchaser),  before  the  mortgager  can  ebum  an  account  of  the 
uaufrucL  This  view  of  the  case  appears  to  be  shnilar  to  that 
of  Mr.  Dicky  in  the  case  of  Zynut  Begum,  appellant,  versus 
Bheekun  LaU,  respondent,  decided  on  the  12th  Septemper  18^. 
It  must  be  confessed  that  the  intent  of  the  law  is  by  no  means 
clear,  as  is  shown  by  the  variety  of  opinions  entertained  by 
different  Judges.  It  is,  however,  I  think  evident,  that  some  dis- 
tinction is  intended  to  be  made  between  the  two  descriptions 
of  mortgi^^e.  But  under  the  interpretation  put  on  the  law 
by  Messrs.  Tayler  and  Lusbington,  the  same  rules  for  rederap- 
tion  would  app}y  equally  to  both  descriptions    of   mcMiigage^. 


The  3Ist  Dbcbmbbr,  1850. 

Prbsbnt: 

B.  TAYLER, 

A.  W.  BEGBIE, 

JUDGBS, 
AND 

H.  W.  DEANE, 

Offg.  Juogb. 

CASE  No.lio  OF   1850. 

Special  Appeal  from  the  decision  of  A.  C.  Heyland^  Esq.,  Judge 
of  Ghazeepore,  dated  19M  February  1849. 

MUNNA  SINGH,  (Plaintiff,)  Appellant, 

versus 

BUJJOORAIand  43  othbrs,  (Defendants,)  Respondents. 

This  case  will  be  found  reported  at  page  45  of  the  printed 
decbions  for  Zillah  Ghazeepore^  for  the  year  1849« 
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A  special  appeal  was  granted  to  determine,  ^'  whellier  the 
**  Judge  was  justified  by  judicial  usage  in  charging  the  plmn^ 
'^with  the  whole  amount  of  the  defendants'  pleader's  fees,  tk 
^'latter  having  unnecessarily,  and  with  obvious  intent  o( 
^'harassing  the  plaintiff,  filed  15  separate  replies  to  the  suit, 
^^  although  the  substance  of  all  is  stated  by  the  Principal  Sadder 
^^  Ameen  to  be  identical/' 

The  Court  are  unanimously  of  opinion  that  the  present  is 
peculiarly  a  case  in  which  the  Judge  should  not  have  charged  the 
appellant  with  all  the  defendants'  costs.  It  is  quite  clear  to 
the  Court  that  there  was  no  necessity  for  the  defendants  to  file 
so  many  separate  replies,  they  being  all  connected  with  one  an- 
other, and  the  same  two  vakeels  being  associated  in  all  tbe  15 
vakalutnamahsy  and  tbe  tenor  of  the  replies  being  identical.  It 
appears  from  the  vakeels'  endorsements  on  the  vakalutnamaiSf 
that  no  portion  of  their  fees  was  paid  by  the  defendants  in 
advance^  and  it  is  evident,  therefore,  that  it  was  a  concerted 
arrangement  between  the  vakeels  and  the  defendants  to  saddle  the 
plaintiff  with  an  enormous  amount  of  supposititious  fees  in  theerent 
of  the  latter  being  cast.  The  amount  of  the  fees  of  the  defend- 
ant's pleaders  was  by  this  ruse  raised  to  Rs.  3,650- 13-9,  while  the 
suit  itself  was  valued  at  Rs«  4,867- 1 1  •    The  Court  further  obserre 

that  by  the  precedent  of  the  Calcutta  Cooit 

♦  NundKoomar.  Appellant,    noted  in  the  margin*,  it  has  been  ruJed 

RadhanathRTRespondent,    ^^at  to    award  ftuch  exaggerated  costs 

Ist  November,  1&49.  against  a  losing  plaintiff  is    illegaJ.  m 

which  opinion  this  Court  entirely  concur. 

Tlie  decree  of  the  Zillah  Judge  is  accordingly  modified,  and 
it  is  hereby  ordered  that  the  appellant  be  charged  with  no  more 
than  the  fees  of  one  of  the  respondents'  vakeels.  The  respondents 
will  pay  the  costs  of  this  appeal. 
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Tab  3l8T  Dbciiiber^  1850. 

Prbbbnt  : 

H.  LUSHINGTON, 


JOOGI. 


CASE  No.  115    or  1850. 

Regular  Appeal  from   the  decision  of  Koanwur  Awuz  AH 

Khan,  Officiating  Principal  Sudder   Atneen  of 

Meerut,  dated  VJth  June  1850. 

HURSUHAI  MULL,  (Plaintiff,)  Appbllant, 

versus 

TABNEE  CHURN   RAI,  (Dkfbndant,)  Rbspondbnt. 

The  plaintiff  states  that  the  defendaot  mortgaged  to 
him  the  village  of  Tuttarpore,  pergunnah  Haopoor,  by  a  deed 
of  bye-bil-wuffa  dated  12th  May  1843,  and  received  in  consider- 
ation the  sum  of  Rs.  8,000 ;  that  Rs.  6,000  were  paid  to  Rajah 
Kishen  Chund  by  the  defendant  in  redemption  of  a  prior 
mortgage  held  by  the  said  Rajah.  That,  however,  the  defendant 
neglected  to  register  the  deed,  and  to  procure  the  usual  muta« 
tion  in  the  Collector's  books,  and  that  he  now  brings  his  suit 
to  obtain  possession  of  the  mortgaged  property  according  to 
the  terms  of  the  bye^bil-wuffa. 

The  defendant  declares  the  bye-bil-wuffa  to  be  a  foi^ry. 
He  charges  the  plaintiff  with  keeping  back  the  real  history 
of  the  pecuniary  transactions  which  took  place  between  them, 
and  producing  merely  one  false  deed.  He  admits  having  pre« 
viously  borrowed  money  from  the  plaintiff,  and  having  negotiated 
the  sale  of  this  village  to  him  in  1847^  not  in  1843,  which 
sale  was  never  completed. 

The  'Principal  Sudder  Ameen  declares  the  bye-bil-wuffa 
to  be  untrustworthy,  and  dismisses  the  plaintiff's  claim.  His  rec- 
sotts  are  embodied  in  the  following  observations,  which  tie 
Court  records  on  the  appeal  of  the  plaintiff.  1st.  It  is  hi^Uy 
improbable  that,  if  the  defendant  had  really  executed  the 
deed  and  refused  either  to  register  it  or  to  effect  the  dakhil 
kharij^  the  plaintiff  would  have  remained  silent  for  nearly 
seven  years.  The  value  of  the  property  at  issue  is  too  great 
to  admit  of  the  supposition  that  he  had  not  thought  it  worth 
his  while  to  proceed,  and  the  plaintiff  appears  by  his  other 
money  transactions  to  be  fully  aware  of  the  advantage  of  good 
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security.  The  defendant  observes^  (and  the  assertion  is  notdened 
by  the  plaintifiT),  that  when  the  plaintiff  lent  him  money  beiore, 
he  did  so  on  the  security  of  Captain  St,  George,  and  tkat 
it  is  unlikely  that  one  who  requires  the  security  of  a  Euro- 
pean Officer  should  lend  money  for  many  yoars  without  anj 
security  at  all. 

2ndly.  The  inference  which  the  plidntiff  intends  to  be 
drawn  from  his  allusion  to  the  mortgage  held  by  Rajah  KiAea 
Chund  is,  thai  Rs.  6,000  of  the  Rs.  8,000  we&t  to  redeem 
this  prior  mortgage,  and  he  seeks  to  support  his  own  alleged 
transaction  by  connectiog  it  with  one  which  had  a  real  exist- 
ence. On  this  subject  it  is  reasonably  urged  by  the  defend- 
ant, that  if  the  case  stood  as  plaintiff  represents  it,  tbe 
Bajah^s    mortgage  deed  would  have  been  made  over  to  the 

{laintiff,  whereas  it  has  remained  in  defendants  possessioo. 
t  appears  too  from  the  misl  that  this  mortg^age  to  Rajah 
Kishen  Chmid  was  not  redeemed  until  November  1844,  more 
than  18  rnoaths  after  the  alleged  execution  of  the  bye-bilAB^^ 
and  it  is  most  improbable  that  the  mortgage  should  have 
waited  quietly  for  so  long  a  period,  if,  as  plaintiff's  story 
impKes,  the  8s.  6,000  had  been  paid  in  May  1843.  The 
plaintiff  endeavors  to  explain  this  away  by  the  death  of  the  RaM» 
which  delayed  the  redemption ;  but  even  this  will  not  senre  his 
purpose,  since  the  Rajah  did  not  die  until  ten  months  after  the 
date  of  the  bye^bU-nrnfa. 

Srdly.  This  property  has  on  two  occasions  been  the  sub- 
ject of  kgal  proceedings  since  the  date  of  the  iy^-Mf-tn^o- 
It  is  not  denied  that  on  the  31st  February  1845  the  defeadant 
borrowed  Rs.  8,000  from  tbe  North  Western  Bank  on  the  secarikif 
of  this  property,  and  that  having,  as  he  states,  paid  off  the  greater 
part  of  the  loan,  he  again  pledged  mouzah  Tuttarpore  to  Sheo- 
suhai  Sahoo,  borrowing  from  him  Rs.  4,000,  and  registering  the 
deed,  which  evidenced  the  transaction.  The  C^urt  agrees 
with  the  Principal  Sudder  Ameen  and  the  defendant  that 
such  transactions  as  these  could  scarody  become  tbe  subject 
of  legal  proceeding  without  attracting  tiie  attenthm  and  iater- 
ferenoe  of  a  prior  mortgagee,  nor  is  it  satisfied  with  the  cxphn- 
aHon  offered  by  the  ^intiff,  liiat  his  rights  were  of  adi<Se^ 
enl  nature  from  those  which  were  affected  by  the  legal  pn^- 
eeedings  referred  to.  They  were  certainly  not  of  a  nature 
so  different  as  to  render  it  immaterial  to  the  plaintiff  i^ 
orders  were  passed  in  regard  to  Mouzah  Tuttarpme. 

4thty.    Amongst  the  documents  filed  by  die  plaintiff  tf^ 
an  urzee  dated  15th  July  1843,  and  a  tnooiteenmnah  dated 
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14th  July  1843^  professing  to  be  the  documents  by  means  of  which 
Bbageerut  Singh^  the  agent  of  the  defendant^  was  to  pro* 
cure  dakhil  kharij  in  the  Collector's  books,  in  conformity  ^th 
the  redemption  of  the  mortgage  to  Rajah  Kishen  Chund.  In 
the  first  place,  two  out  of  four  witnesses  to  the  mookhteeama" 
mah  deny  all  knowledge  of  it ;  in  the  second,  the  urzee  announ- 
ces the  redemption  of  the  mortgage,  which  did  not  take  place 
till  the  following  year,  as  shown  by  the  Collector's  roobakaree, 
28th  Norember  1844;  and  in  the  third,  the  di^  of  both 
these  documents  are  palpably  fabricated.  It  is  not  clear  to  the 
Court  with  what  object  the  alterations  have  been  made.  Vari- 
ous ingenious  suggestions  were  made  by  the  defendant's  vakeel^ 
and  certain  proceedings  held  in  the  Criminal  Courts  were  ofiered 
in  elucidation.  These  the  Court  decline  to  receive  in  evidence  as 
being  incomplete  and  dependent  on  the  result  of  the  appeal  not 
bearing  upon  that  result.  The  fabrications  however  are  indisputa- 
ble,  and  if  they  were  not  fraudulently  made,  it  rests  with  the  party 
filing  them  and  benefiting  by  them  to  show  how  they  occurred. 
If  he  cannot  do  this,  suspicion  will  be  against  him.  The  Court 
purposely  refrains  from  noticing  the  supposed  or  probable  object 
of  the  fabrications  in  consideration  of  the  criminal  proceedings 
already  referred  to.  It  is  sufficient  for  the  Civil  Courts  that 
such  mutilations,  unexplained,  increase  the  suspicion  which 
attaches  to  the  pluntiflTs  claim,  and  constitute  valid  reasons  for 
its  rejection. 

5thly. .  Abdoollah,  one  of  the  witnesses,  examined  by  the 
plaintifi*,  calls  himself  a  cabala  navees:  he  keeps  a  book^  in 
which  he  enters  copies  of  the  deeds  which  he  writes  out,  and 
this  book  has  been  produced  in  the  Court.  It  contains  copies  of 
the  bye-bil'Wuffa,  upon  which  the  present  suit  is  founded,  and 
also  of  a  byenamah  of  mouzah  Tuttarpore,  prepared  in  1847, 
when,  as  has  already  been  stated,  the  defendant,  Tarnee  Churn, 
contemplated  the  sale  of  the  village  to  the  plaintifi;  Hursuhai 
Mull ;  an  intention  which  was  never  carried  out.  This  incom- 
plete byenamah^  which  has  been  proved  in  the  usual  manner, 
contains  no  mention  of  the  bye^bil-wuffa  of  1843,  which  it  most 
probably  would  have  done  had  the  latter  deed  been  in  existence. 

6thly.  This  book  also  presents  a  suspicious  erasure,  the 
object  of  which  is  apparent,  though  all  the  circumstances  con- 
nected with  it  are  not  so.  The  copy  of  the  bye-bil-wuffa  in  this 
book  contains  the  date  ^^  12th,"  and  the  year  ''  1843,"  whilst 
the  place  for  the  month  is  vacant.  Abdoollah  being  questioned 
on  this  point,  states  that  when  the  byeMl-wuffa  was  written,  the 
name  of  the  month  was  omitted,  until  some  25  days  afterwards 
a  rooqah  was  received  from  the  defendant^   and  the  month 
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^  May"  was  added.  The  appearances  on  the  deed  itsdf  ana 
in  the  book  directly  contradict  these  assertions.  The  montii 
*^  May"  in  the  deed  appears  decidedly  to  have  been  written  at 
the  same  time  with  the  rest  of  the  contents,  and  the  blank  it 
Abdoollah's  book,  which  is  smeared  over,  has  evidently  been  at 
one  time  written  upon.  What  word  was  written  originally  is 
indicated  by  a  copy  of  the  entry  in  AbdooUah's  book,  which 
was  taken  by  the  defendant  on  pliun  paper  for  his  own  satisfac- 
tion, and  which  is  with  the  mUl.  The  copy  filed  by  the  defend- 
ant on  stamp  paper  has  the  place  of  the  month  blank,  bat  ia 
the  slip  containing  the  private  copy,  the  month  ^*  June"  is  writ- 
ten most  clearly  without  blot  or  erasure,  and  evidently  at  the 
same  time  with  the  rest  of  the  line  to  which  it  belongs.  Abdool- 
lah  in  his  deposition  admits  having  given  the  copy  on  plain  paper 
to  the  defendant,  but  declares  the  word  '^  June"  not  to  be  in 
his  hand-writing.  According  to  him,  there  was  a  blank  hare 
too.  In  this  story  of  dates  and  blanks,  he  is  contradicted  not 
only  by  the  papers  themselves,  but  by  the  other  witnesses  to  the 
execution  of  the  bye-bxl-wuffa,  who  attest  it  in  the  usual  man- 
ner^ and  say  nothing  about  the  blank  left  for  the  month. 

7thly.  The  Principal  Sudder  Ameen  gives  to  the  oral  evi- 
dence in  favor  of  the  defendant  a  preference  over  that  adduced  bf 
the  plaintiff;  and  judging  of  this  by  the  rest  of  the  case,  the 
Court  sees  no  reason  for  doubting  the  soundness  of  the  Frindpal 
Sudder  Ameen's  judgment. 

For  these  reasons  the  Court  dismisses  the  appeal^  and  con- 
firms the  decision  of  the  Court  below. 
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The  31  8t    Djbckmber,  1850. 
Prbsbnt  : 

H.  LUSHINGTON, 

JUDGB. 

CASE  No  "iTe   OP  1850, 

Regular  Appeal  from  the  decision  of  Koonwur  ^nmz  Ali  Khan, 

Officiating  Principal  Sudder  Ameen  of  Meeruty 

dated  IJth  June  1850. 

HURSUHAI  MULL,    (Plaintiff,)    Appellant, 

versus 

TARN£E  CHURN  BAI,  (Dbpbndant,)  Bbsponobnt. 

The  suit  is  brought  to  recover  Rs.  Jy^^f  together  with 
interest,  due  on  a  bond  bearing  date  30th  April,  1847. 

Some  light  has  been  thrown  upon  the  pecuniary  transac- 
.tions»  which  have  taken  place  between  the  plaintiff  and  defendant 
by  a  separate  case  decided  this  day,  in  which  Hursuhai  Mull 
claimed  possession  of  mouzah  Tuttarpore,  in  virtue  of  a  deed  of 
bye-bil-wuffa  said. to  have  been  executed  in  1843.  The  claim  of 
the  plaintiff  in  that  case  has  been  dismissed,  under  circumstances 
which  left  a  strong  impression  on  the  mind  of  the  Court  that  the 
plaintiff  had  resorted  to  unfdr  measures  in  support  of  his  suit. 

The  defendant  denies  the  bond  now  before  the  Court,  and 
argues  on  the  extreme  improbability  of  plaintiff's  lending  him  so 
large  a  sum,  although,  four  years  previously,  defendant  had, 
according  to  plaintiff,  fraudulently  evaded  the  performance  of  an 
agreement  under  which  he,  defendant,  had  received  Rs.  8,000. 
The  defendant  alludes  to  the  other  suit  this  day  dismissed.  Nei- 
ther in  that  case  nor  in  this  was  the  deed  registered  ;  nor  does 
the  latter  deed  contain  any  mention  of  that  which  is  sidd  to  have 
preceded  it. 

The  Principal  Sudder  Ameen  records  several  reasons  for 
rejecting  the  plaintiff's  claim ;  but  it  is  clear  to  theCourt  that  he 
has  been  chiefly  influenced  by  the  last  of  the  series.  The  plain- 
tiff had  been  made  over  to  the  Criminal  Authorities  under  Regu- 
lation I.  of  I84S  on  suspicion  of  forgery  in  the  bye^biUtvuffa  case, 
and  the  Principal  Sudder  Ameen  consequently  distrusted  his 
assertions  in  the  present  instance.  Amongst  minor  reasons 
adduced  for  rejecting  the  claim,  the  Principal  Sudder  Ameen 
notices  that  it  is  stated  in  the  urzee  dawa  that  the  signature  of 
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the  defendant  on  the  bond  is  in  Bengalee^  whereas  it  is  inEngEsb^ 
that  the  witnesses  are  either  relations  of  the  plaintiff,  or  peraoiis 
of  bad  character^ — that  Kuroree  Mull,  one  of  the  witnesses  to  the 
execution  of  the  bond,  denies  all  knowledge  thereof^ — that  no  oae 
of  the  witnesses  can  say  that  the  defendant  signed  before  him, 
and  that  their  belief  in  the  receipt  of  the  money  by  the  defendant 
is  founded  upon  the  acknowledgment  of  the  said  defendant  made 
to  each  witness  separately,  and  not  in  the  presence  of  each  other. 
These  objections,  though  perhaps  not  oonvincing  in  themsdies, 
may  be  received  in  support  of  the  conviction,  which  the  Court 
entertains,  that  the  plaintiff  would  have  lent  money  to  one  who 
had  already,  as  he  himself  says,  treated  him  fraudulently.  If  he 
did  do  so,  he  certainly  would  not  have  omitted  the  precaution  of 
registry.  Whether  the  bye-bil-wt^ay  or  the  bond,  one  or  bodi, 
be,  or  be  not,  forged,  it  is  indisputable  that  the  plaintiff  has 
not  fairly  and  openly  stated  the  nature  of  his  pecuniary  transac- 
tions with  the  defendant,  and  he  must  take  the  consequences  of 
that  want  of  confidence  which  his  mode  of  proceeding  has  creatodi 

The  Court  sees  no  suflScient  reason  for  interfering^  with  the 
decision  of  the  Principal  Sudder  Ameen,  which  is  ocwfirmel 
accordingly. 


Thb  31st  Dkcbmbbb,  1850. 

Present  : 

B.  TAYLER, 

AND 

A.  W.  BEGBIE, 

JunGKs« 

AND 

H.  W.  DEANE, 

Offg.  Jdbgb. 

CASE  No."i29  of  1850. 

Special  Appeal  from  the  decision  of  S.  S.  Brown,  Esq.y 
Judge  of  Goruc/cpore,  dated  2nd  November  1849. 

GUNESH  DUTT,  (Defendant,)  Appellant, 

versus 

NOHUR  MULL  and  BUSTEERAM,  (Plaintiffs,) 

Rbspondbnts. 

This  case  will  be  found  reported  at  page  227  of  the  printed 
Reports  for  Zillah  Goruckpore  for  the  month  of  Norember  18^ 
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A  special  appeal  was  admitted  to  try,  ^^  whether,  under  the 
circumstances  of  the  case,  (as  detailed  by  the  Zillah  Judge)  the 
plaintiffs  had  any  ground  of  action  against  the  petitioner,  and 
whether  the  Moonsiff's  decision  dismissing  the  suit  ought  not 
to  have  been  upheld  by  the  Judge.'' 

The  Court  are  agreed  in  thinking  that  the  plaintiffs'  suit  can^ 
not  be  maintained.  The  Judge  remarks  that  "  the  contrivance 
of  bringing  refractory  tenants  to  terms  by  calling  in  the  nominal 
interposition  of  a  person  of  influence  as  a  landholder  against  them 
is  not  altogether  uncommon ;"  and  that  "  the  bond  for  1247 
Euslee  was,  as  stated  by  plaintiffs,  a  nominal  one,  and  that  the 
suit  instituted  under  it  was  false  and*  collusive."  The  Court 
cannot  allow  the  plaintiff,  who  was  himself  instrumental  in  the 
execution  of  this  bond,  now  to  institute  a  suit,  the  object  of 
which  is  to  nullify  the  decree  obtained  under  that  bond.  If 
(as  supposed  by  the  Judge)  the  bond  was  a  nominal  one,  the 
plaintiff  was  rightly  punished  in  having  to  reimburse  the  assa* 
mees  the  amount  of  the  decree  which  was  obtained  upon  it 
agidnst  them  by  the  appellant.  Deceptive  transactions  of  the 
nature  indicated  by  these  proceedings  cannot  be  too  strongly 
discountenanced,  and  this  can  only  be  done  by  holding  the  par- 
ties concerned  to  the  engagement  which  they  have  ostensibly 
entered  into. 

The  Court  accordingly  reverse  the  decision  of  the  Judge,  and 
uphold  the  decision  of  the  Court  of  first  instance.  Costs  to  be 
paid  by  the  respondents. 


4-.  4^??;^ 
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